Missouri  Attorney  General's  Opinions  - 1962 


Opinion 

Date 

Topic 

Summary 

3-62 

Jan  10 

INHERITANCE  TAX 

WAIVERS. 

The  decision  of  the  Missouri  Supreme  Court  in  the  case  of  Estate  of 
Osterloh  v.  Carpenter  does  not  affect  the  waiver  requirements 
contained  in  Section  145.210,  M.S.R. 

4-62 

Feb  21 

Opinion  letter  to  the  Honorable  James  P.  Landis 

5-62 

Jan  5 

JUVENILE  OFFICERS. 

DEPUTY  JUVENILE 

OFFICERS. 

COMPENSATION. 

1.  It  is  mandatory  that  the  judge  of  a judicial  circuit  comprised  of  third 
and  fourth  class  counties  appoint  a juvenile  officer  or  enter  into  an 
agreement  under  which  such  an  officer  is  appointed  for  his  circuit  and 

one  or  more  other  circuits. 

2.  It  is  permissible  for  a deputy  juvenile  officer  to  be  appointed  when 
no  appointment  of  a juvenile  officer  for  the  circuit  has  been  made. 

3.  A deputy  juvenile  officer,  although  appointed  for  an  entire  circuit, 
may  be  designated  to  serve  one  specific  county  within  a judicial  circuit 
at  the  exclusive  discretion,  and  under  the  direction  and  control  of  the 
juvenile  court  for  the  circuit. 

4.  The  salary  and  expense  of  deputy  juvenile  officers  serving  third  and 
fourth  class  counties  comprising  a judicial  circuit  must  be  prorated 
amongst  all  of  the  counties  of  the  circuit  according  to  their  population, 
regardless  of  how  or  where  such  deputies  are  directed  to  serve  by  the 

court. 

7-62 

June  6 

INCOME  TAX. 

In  the  interpretation  of  the  meaning  of  "gross  income"  as  used  in 

Section  143.170,  the  term  should  be  limited  to  "income"  as  defined  in 

Section  143.100. 

8-62 

Mar  15 

WITHDRAWN 

10-62 

Apr  11 

VOTERS. 

REGISTRATION  OF 

VOTERS. 

A registered  voter  in  Class  II,  III  and  IV  counties  whose  name  is  changed 
must  reregister  in  order  to  vote.  Such  person  may  reregister  at  any 
time.  County  Clerk  shall  not  cancel  or  reinstate  any  registration  within 
five  days  prior  to  election  except  by  order  of  Circuit  Court. 

11-62 

Apr  18 

LIBRARY. 

CITY  LIBRARY. 

COUNTY  LIBRARY 

DISTRICTS. 

County  Library  Districts  and  City  Libraries  established  under  Chapter 

182  RS  1959  are  required  to  prepare  annual  budgets  under  the 
provisions  of  Chapter  67  Cum.  Supp.  1961. 

15-62 

Feb  16 

CIGARETTE  TAX. 

Cigarette  tax  paid  by  wholesaler  on  cigarettes  sold  by  him  and  later 
returned  may  be  refunded  to  wholesaler  in  certain  circumstances. 

17-62 

Mar  1 

Opinion  letter  to  the  Honorable  Joe  H.  Miller 

18-62 

Mar  22 

ELECTIONS. 

CITIES,  TOWNS  AND 

VILLAGES. 

MUNICIPAL 

CORPORATIONS. 

CONSTITUTIONAL 

LAW. 

No  election  may  be  held  in  the  City  of  Hannibal  to  name  city  officials 
on  a partisan  basis  pursuant  to  the  charter  amendment  of  August  22, 
1961,  prior  to  the  second  Tuesday  in  April,  1963,  the  next  regular 

election  date. 

19-62 

Mar  26 

Opinion  letter  to  the  Honorable  Stephen  E.  Strom 

20-62 

Apr  2 

WITHDRAWN 

21-62 

Feb  21 

COUNTY 

TREASURERS. 

COUNTIES. 

COMPENSATION. 

County  treasurers  in  class  3 and  4 counties  under  township 
organization  are  entitled  to  compensation  as  provided  under  Section 
54.275,  RSMo  1959,  in  addition  to  compensation  they  are  entitled  to 
receive  under  Section  54.320,  RSMo  1959. 

22-62 

Mar  27 

SCHOOLS. 

SCHOOL  BOARDS. 

VACCINATIONS. 

PHYSICIANS. 

PHYSICAL 

EXAMINATIONS. 

DENTISTS. 

DENTAL 

EXAMINATIONS. 

SCHOOL  COURSES. 

(1)  School  boards  may  make  rules  and  regulations  requiring 
compulsory  vaccination  only  where  there  is  a threat  of  epidemic  or  an 
actual  epidemic.  (2)  School  boards  may  make  rules  and  regulations 
requiring  tuberculosis  and  general  physical  tests  by  a physician  to 
determine  existence  of  contagious  or  infectious  diseases.  (3)  School 
boards  may  not  require  a dental  examination  by  a dentist  as  a 
prerequisite  to  attendance  in  school,  because  a dentist  is  not  a 
physician.  (4)  A school  board  may  require  a child  in  secondary  school  to 
take  certain  health  courses  as  prerequisites  to  graduation. 

23-62 

Jan  26 

COUNTY  PLANNING 

COMMISSION. 

COUNTIES  OF  THIRD 

AND  FOURTH  CLASS. 

Areas  within  a municipality  that  has  not  enacted  a city  plan  should  be 
included  in  the  county  master  plan. 

24-62 

Feb  8 

COUNTY  COURT. 

COUNTY  CLERK. 

PAYMENT  OF 

WARRANTS.  COUNTY 

RECORDS. 

A contract  made  with  a county  court  for  services  to  be  rendered  the 
county  must  be  in  writing  subscribed  by  the  parties  thereto  with  the 
consideration  state  therein  and  entered  on  the  records  of  the  county 

court. 

26-62 

Mar  19 

CORPORATIONS. 

NON-VOTING 

COMMON  STOCK. 

CONSTITUTIONAL 

LAW. 

CONSTRUCTION  OF 

CONSTITUTION. 

A Missouri  Corporation  under  or  subject  to  the  General  and  Business 
Corporation  Law  may  validly  issue  a class  of  non-voting  common  stock. 
The  issuance  of  such  non-voting  common  stock  is  not  in  violation  of 
Article  XI,  Section  6 of  the  Constitution  or  of  any  statutory  provision. 

28-62 

Mar  30 

PUBLIC  SCHOOL 

Refund  or  withdrawal  of  accumulated  contributions  in  teachers' 

RETIREMENT  SYSTEM. 

TEACHERS' 

RETIREMENT  SYSTEM. 

CONTRIBUTIONS. 

BENEFITS. 

Retirement  System  are  not  included  in  the  term  “monetary  benefits"  as 
used  in  paragraph  9 of  Section  169.070,  RSMo,  Cum.  Supp.  1961. 

29-62 

Mar  6 

MOTOR  VEHICLES. 

TRUCKS. 

The  driver  of  a truck  or  bus  may  not  be  charged  with  a crime  of 
violation  of  either  Sec.  304.017  or  Sec.  304.044.2  when  following  a 

vehicle  other  than  another  truck  or  bus. 

30-62 

Jan  19 

COLLECTOR  OF 

REVENUE. 

COUNTIES. 

COUNTY  OFFICES. 

Requirement  that  county  provide  facilities  and  items  enumerated  in 
Section  49.510  should  prevail  over  requirement  of  Section  52.270  that 
collectors  in  counties  included  in  classification  of  Section  52.260(14) 
should  pay  expenses  of  his  office  and  other  costs  of  collecting  the 
revenue,  as  to  items  and  facilities  enumerated  in  49.510. 

31-62 

Apr  4 

SALARIES  AND  FEE. 

MAGISTRATE  FEE. 

MAGISTRATE  COURT 

FEE. 

FIRST  CLASS 

COUNTIES. 

WHEN  COLLECTABLE. 

1.  Sec.  66.110,  RSMo  1959,  providing  for  a fee  of  two  dollars  and  fifty 
cents  in  each  case  involving  violation  of  a county  ordinance,  is 
applicable  to  St.  Louis  County  magistrate  courts.  Said  fee  shall  be 
collected  in  each  county  ordinance  case  instituted  in  any  magistrate 
court  of  such  county.  2.  Sec.  483.610,  RSMo  1959,  providing  for 
collection  of  five  dollar  magistrate  court  fee  in  each  criminal 
proceeding  and  in  each  preliminary  hearing  instituted  in  any  magistrate 
court,  is  applicable  to  St.  Louis  County  magistrate  courts.  Said  fee  shall 
be  collected  only  in  each  criminal  case  instituted  in  a magistrate  court 
of  said  county.  3.  Sec.  482.250  RSMo  Cum.  Supp.  1961,  applies  in  cases 
other  than  criminal  proceedings  and  cases  involving  county  ordinances. 
The  fee  provided  for  in  the  section  is  collected  by  magistrate  courts  of 

St.  Louis  County  only  in  such  cases. 

33-62 

Jan  12 

WITHDRAWN 

36-62 

Jan  18 

SAVINGS  AND  LOAN 

ASSOCIATIONS. 

Savings  and  loan  associations  subject  to  provisions  of  Chapter  369 

RSMo  1959  have  no  express  or  implied  power  to  service  loan 
agreements  of  business  corporation  which  effect  the  collection  of  loan 
contracts  which  the  business  corporation  was  instrumental  in  effecting 
between  borrower  and  lender,  when  such  loan  contracts  at  no  time 
become  the  property  of  the  savings  and  loan  association. 

37-62 

June 

15 

Opinion  letter  to  Mr.  John  A.  Hailey 

38-62 

Feb  15 

MOTOR  VEHICLES. 

BICYCLES. 

MOTORCYCLES. 

DEPT.  OF  REVENUE. 

LICENSES. 

A motor-power-assisted  bicycle  that  is  capable  of  propelling  itself  on 
horizontal  planes  but  not  fully  capable  of  propelling  itself  on  upgrades 
is  a motor  vehicle,  and  this  is  a question  of  definition  under  Section 
301.010,  rather  than  classification  under  Section  301.070,  RSMo  1959. 

39-62 

Jan  3 

Opinion  letter  to  the  Honorable  William  B.  Milfelt 

40-62 

June 

22 

WITHDRAWN 

42-62 

Mar  26 

Opinion  letter  to  the  Honorable  David  J.  Dixon 

44-62 

May  10 

Opinion  letter  to  the  Honorable  Ray  G.  Cowan 

47-62 

Jan  9 

Opinion  letter  to  Mr.  Roderic  R.  Ashby 

49-62 

Jan  12 

TOILETS. 

SANITATION. 

COSMETOLOGY, 

BOARD  OF. 

REGULATIONS. 

ADMINISTRATIVE 

LAW. 

The  power  to  adopt  sanitary  rules  as  set  forth  in  Section  329.210, 

RSMo  1959,  does  not  confer  upon  the  State  Board  of  Cosmetology  the 
authority  to  require  establishments  coming  within  its  jurisdiction  to 

install  toilet  facilities. 

51-62 

Jan  18 

RETIREMENT. 

STATE  RETIREMENT 

SYSTEM. 

STATE  EMPLOYEES. 

UNIVERSITY  OF 

MISSOURI. 

University  of  Missouri  may  amend  its  Retirement  Plan  to  include  its 
employees  who  are  members  of  the  State  Employees'  Retirement 
System,  and  thereby  terminate  their  membership  in  the  State  System. 
The  University  Retirement  Plan  may  allow  an  employee,  who  is  a 
member  of  the  State  Employees'  Retirement  System,  to  elect  on  the 
date  he  would  otherwise  become  a member  of  the  University 

Retirement  Plan,  to  remain  in  the  State  Employees'  Retirement  System. 

52-62 

Mar  2 

STATE  RETIREMENT 

SYSTEM. 

LEGISLATURE. 

RETIREMENT. 

On  or  after  October  13,  1961,  a member  of  the  Missouri  Employees' 
Retirement  System  who  retires  after  his  65th  birthday  with  six  years' 
service  as  a member  of  the  general  assembly  is  entitled  to  a minimum 
annuity  of  $25.00  per  month  per  term. 

53-62 

Apr  11 

BUDGETS. 

POLITICAL 

SUBDIVISIONS. 

Political  subdivisions  referred  to  in  Chapter  67,  RSMo  Cum.  Supp.  1961, 
making  expenditures  without  full  compliance  with  such  law  causes 
those  expenditures  to  be  illegal. 

55-62 

Jan  25 

TAXATION  OF 

PERSONAL 

PROPERTY. 

ASSESSOR. 

CITY  OF  ST.  LOUIS. 

Tangible  personal  property  located  in  the  City  of  St.  Louis,  owned  by  a 
resident  of  another  county,  must  be  assessed  in  the  county  where  the 
owner  resides  and  not  in  the  City  of  St.  Louis  (except  houseboats,  cabin 
cruisers  and  automobile  trailer  houses  used  for  lodging). 

56-62 

Apr  12 

TAXATION. 

SALES  TAX. 

PUBLIC  SERVICE 

COMMISSION. 

PUBLIC  UTILITIES. 

A consumer  of  services  sold  by  utilities  is  responsible  for  paying  sales 
tax  upon  the  total  amount  charged.  This  obligation  is  not  changed  by 
the  utility  billing  its  customers  with  a basic  charge  plus  a charge  for 
defraying  a local  license  tax  - the  two  charges  equaling  the  total 
amount  paid  for  the  service. 

57-62 

Feb  15 

MAGISTRATES. 

Additional  magistrate  in  Clay  County,  Missouri  authorized  by  order  of 

BOARD  OF  ELECTION 

COMMISSIONERS. 

REDISTRICTING 

MAGISTRATE 

DISTRICTS.  COUNTIES 

OF  SEVENTY  TO  ONE 

HUNDRED 

THOUSAND. 

Circuit  Court  under  authority  of  Section  482.010,  does  not 
automatically  become  the  second  regular  magistrate  to  which  the 
county  is  now  entitled  by  virtue  of  its  population;  effective  as  of 

January  1,  1963,  there  will  no  longer  be  any  additional  magistrate  in 

Clay  County;  no  particular  period  of  residence  in  the  district  from 
which  he  is  elected  is  required  of  a magistrate  in  order  to  qualify  for 

the  office. 

58-62 

Jan  22 

Opinion  letter  to  the  Honorable  Dan  Hale 

61-62 

Jan  9 

Opinion  letter  to  the  Honorable  Vernon  E.  Betz 

66-62 

Jan  10 

INSURANCE. 

Articles  of  Incorporation  of  Town  and  Country  Security  Life  Insurance 
Company. 

67-62 

Jan  10 

INSURANCE. 

Articles  of  Incorporation  of  Kansas  City  Casualty  Company 

71-62 

Mar  8 

Opinion  letter  to  the  Honorable  Warren  C.  Phelps 

73-62 

Jan  17 

Opinion  letter  to  the  Honorable  Richard  E.  McFadin 

74-62 

Feb  21 

CONVICTS. 

CITIZENSHIP. 

NOTARY  PUBLIC. 

PAROLE. 

CRIMINAL  LAW. 

A person  is  disqualified  from  holding  the  office  of  notary  public  if  such 
person  has  been  convicted  of  forgery  in  violation  of  Section  561.011, 
RSMo.  1959,  and  such  person  has  been  sentenced  to  imprisonment 
and  granted  a judicial  parole  on  the  day  of  conviction  and  sentence 
and  if  said  person  has  not  been  finally  discharged  from  such  judicial 
parole. 

75-62 

Mar  8 

Opinion  letter  to  the  Honorable  George  H.  Morgan 

81-62 

Jan  18 

Opinion  letter  to  the  Honorable  Anthony  D.  Pickrell 

82-62 

Feb  28 

MARRIAGES. 

MINISTERS. 

MARRIAGE  LICENSES. 

A marriage  may  not  be  solemnized  in  Missouri  unless  a license  for  such 
has  been  obtained  from  a proper  official  in  this  state;  marriages 

solemnized  in  Missouri  on  the  basis  of  a license  issued  in  another  state 

are  invalid. 

85-62 

Mar  5 

ELECTIONS. 

SCHOOL  DISTRICTS. 

VOTERS. 

POLLING  PLACE. 

Voters  in  the  school  election  in  the  School  District  of  St.  Joseph  may 
not  vote  at  a regular  polling  place  for  the  regular  municipal  election  in 
the  City  of  St.  Joseph,  which  polling  place  is  outside  the  limits  of  the 
School  District  of  St.  Joseph. 

87-62 

Dec  27 

Opinion  letter  to  the  Honorable  Phil  Hauck 

88-62 

Jan  26 

WITHDRAWN 

89-62 

Feb  6 

Opinion  letter  to  the  Honorable  Don  E.  Burrell 

90-62 

July  10 

MENTAL  DISEASES. 

STATE  HOSPITAL. 

1.  Division  of  Mental  Diseases  authorized  to  transfer  patient  from 

State  Hospital  to  the  Veterans  Administration  when  authorized  by 

Director  of  Division  of  Mental  Diseases  and  to  pay  expenses  incurred  in 
making  transfer. 

2.  Employees  of  Division  of  Mental  Diseases  have  no  authority  to 
return  a patient  from  another  state  who  has  escaped  from  hospital  in 

this  state. 

93-62 

Feb  13 

Opinion  letter  to  the  Honorable  F.  Neil  Aschemeyer 

94-62 

Dec  11 

WITHDRAWN 

95-62 

Mar  6 

Opinion  letter  to  the  Honorable  Rolin  T.  Boulware 

96-62 

Mar  9 

Opinion  letter  to  the  Honorable  Robert  A.  Young 

97-62 

May  28 

WITHDRAWN 

99-62 

Mar  30 

CEMETERIES. 

CEMETERY 

ENDOWED  CARE 

FUND  LAW. 

RELIGIOUS 

ORGANIZATIONS. 

Cemetery  Endowed  Care  Fund  Law  (Sec.  214.270-214.410,  RSMo  1961 
Supp.)  applies  to  a religious  organization  operating  a cemetery  and 
which  makes  occasional  sales  to  persons  who  are  neither  members  of 
the  organization  nor  in  the  immediate  families  of  such  members.  The 
fact  that  the  purchasers  may  be  of  the  same  religious  faith  as  the 
members  is  wholly  irrelevant,  inasmuch  as  the  statute  contains  no  such 
exception. 

100-62 

Feb  19 

Opinion  letter  to  the  Honorable  Earl  R.  Blackwell 

102-62 

June 

29 

CITIES,  TOWNS  & 

VILLAGES. 

TAXATION. 

PARKS. 

RECREATION. 

ELECTIONS. 

3rd  class  cities  levying  80  cents  tax  for  municipal  purposes  and  20 
cents  for  park  purposes  may  vote  tax  levy  for  recreational  purposes. 
Combined  levy  for  park  and  recreation  not  to  exceed  20  cents. 

103-62 

Apr  23 

JUNIOR  COLLEGE 

DISTRICTS. 

SCHOOLS. 

SCHOOL  DISTRICTS. 

STATE  AID. 

1.  School  districts  operating  junior  colleges  do  not  have  to  meet 
organizational  standards  but  must  meet  all  other  standards  before 
being  eligible  to  receive  state  junior  college  aid  under  Sec.  165.830, 
RSMo  Cum.  Supp.  1961. 

2.  Such  school  districts  are  entitled  to  state  junior  college  aid  for  the 
school  year  from  July  1,  1961  to  June  30,  1962,  with  the  amount  of 
such  aid  to  be  computed  on  the  basis  of  the  number  of  semester  hours 
completed  by  all  students  in  such  junior  college  during  the  preceding 
year  from  July  1,  1960  to  June  30,  1961. 

105-62 

July  10 

WILLS. 

PROBATE  COURT. 

The  Probate  Court  must  keep  the  original  will  permanently  in  its  files. 

113-62 

Mar  19 

Opinion  letter  to  the  Honorable  W.  D.  Hibler,  Jr. 

116-62 

Mar  1 

Opinion  letter  to  the  Honorable  Norman  H.  Anderson 

119-62 

Mar  15 

Opinion  letter  to  the  Honorable  Charles  A.  Weber 

120-62 

July  5 

Opinion  letter  to  the  Honorable  Norman  H.  Anderson 

121-62 

Feb  20 

WITHDRAWN 

122-62 

Mar  12 

Opinion  letter  to  Mr.  Charles  D.  Trigg 

123-62 

Feb  28 

Opinion  letter  to  the  Honorable  Stephen  E.  Strom 

126-62 

Aug  14 

Opinion  letter  to  the  Honorable  Garner  L.  Moody 

132-62 

Mar  20 

Opinion  letter  to  the  Honorable  William  J.  Esely 

133-62 

Mar  12 

INSURANCE. 

Articles  of  Incorporation  of  Continental  Security  Life  Insurance 

Company. 

13S-62 

Apr  5 

INSURANCE. 

Membership  Certificate  No.  7799  negotiated  by  Jimmy  Osburn  Burial 
Service  Association  of  Pemiscot  County,  Missouri,  evidences  an 
insurance  contract  and  persons  negotiating  such  agreements  without 
being  duly  licensed  by  the  State  Division  of  Insurance  are  amenable  to 
penalties  prescribed  in  Secs.  375.300  and  375.310,  RSMo.  1959. 

139-62 

Aug  20 

SCHOOLS. 

SCHOOL  DISTRICTS. 

SCHOOL  BOARDS. 

CONTRACTS. 

BIDS. 

BIDDING  ON 

CONTRACTS. 

PUBLICATION. 

ADVERTISING  FOR 

BIDS. 

Boards  of  education  of  school  districts  in  the  state  of  Missouri  are  not 

included  within  the  meaning  of  the  terms  "officer  or  agency  of  this 
state"  as  that  term  is  used  in  Section  8.250,  RSMo  1959. 

141-62 

July  10 

Opinion  letter  to  the  Honorable  Bill  Davenport 

142-62 

May  25 

RECORDER  OF  DEEDS. 

FEES  AND  SALARIES. 

COMPENSATION. 

VETERAN'S 

DISCHARGES. 

The  recorder  in  third  class  counties  is  required  and  permitted  to  furnish 
only  one  free  copy  of  a veteran's  discharge  on  his  request  to  be  paid 
for  by  the  County  Court,  if  such  discharge  has  been  recorded,  and  the 
recorder  is  permitted  to  retain  the  one  50C  fee  for  each  discharge  so 

furnished. 

144-62 

Apr  3 

Opinion  letter  to  the  Honorable  John  E.  Downs 

147-62 

Mar  26 

Opinion  letter  to  the  Honorable  Basil  V.  Jones 

148-62 

Mar  30 

INSURANCE. 

Articles  of  Incorporation  of  Central  Allied  Life  Insurance  Company. 

ISO-62 

Apr  3 

Opinion  letter  to  the  Honorable  J.  R.  Eiser 

1S6-62 

Apr  18 

Opinion  letter  to  Mr.  June  R.  Rose 

158-62 

Apr  3 

WITHDRAWN 

159-62 

Apr  18 

CANDIDATE. 

BALLOT. 

The  "full  name"  of  a candidate  appearing  on  an  official  ballot  may 
when  warranted  include  prefix  "Mrs."  and  suffix  "Sr."  and  "Jr."  but  may 
not  use  prefix  "Dr."  for  a doctor  included  in  Section  564.290  RSMo. 

161-62 

Aug  2 

WITHDRAWN 

164-62 

Apr  13 

Opinion  letter  to  the  Honorable  Warren  E.  Hearnes 

165-62 

Apr  5 

INSURANCE. 

Articles  of  Incorporation  of  Permanent  Life  Insurance  Company 

166-62 

May  17 

CIRCUIT  COURT. 

COUNTIES. 

JUVENILE  OFFICERS. 

JUVENILE  COURTS. 

OFFICE  EXPENSES. 

Third  and  fourth  class  counties,  comprising  one  or  more  judicial  circuits 
and  served  by  juvenile  officials  appointed  by  the  Circuit  Court,  must 
pay  office  expenses  of  said  juvenile  officials,  which  are  approved  by  the 
Circuit  Court,  by  prorating  said  expenses  among  the  counties  served 
upon  a ratio  determined  by  population  of  the  respective  counties. 

172-62 

Apr  19 

COLLECTOR,  CITY. 

COLLECTOR,  COUNTY. 

COUNTIES. 

Collector  of  city  of  third  class  responsible  for  collection  of  delinquent 
real  estate  tax  of  such  city.  County  collector  under  no  duty  to  collect 
delinquent  real  estate  taxes  in  city  of  third  class. 

178-62 

June  5 

DRIVER'S  LICENSE. 

INTOXICATION  TEST. 

A.  The  refusal  of  a resident  of  Missouri  to  submit  to  an  intoxication  test 

does  not  constitute  a ground  for  revocation  of  his  driver's  license  in 

this  state. 

B.  The  driver's  license  of  a resident  of  Missouri  cannot  be  revoked  if  he 

is  acquitted  in  another  state  of  an  offense  committed  in  another  state. 

177-62 

May  21 

JURORS. 

CIVIL  COSTS. 

TAXATION  OF 

JURORS'  FEES. 

Section  494.160,  RSMo  1959,  governs  the  taxing  of  jurors'  fees  in  civil 
cases  in  St.  Louis  County.  Section  497.185  has  no  application  whatever 
to  St.  Louis  County. 

179-62 

July  6 

Opinion  letter  to  the  Honorable  Stephen  E.  Strom 

181-62 

July  31 

ELECTIONS. 

ELECTION  JUDGES. 

BALLOT  BOXES. 

Ballot  boxes  in  third  and  fourth  class  counties  must  be  locked  in  order 

to  comply  with  the  requirements  of  Section  111.610,  RSMo  1959,  that 
they  be  securely  closed  and  that  the  election  judges  are  responsible  for 
locking  the  ballot  boxes. 

182-62 

Sept  12 

EXTRADITION. 

WRITTEN  WAIVER. 

WHO  MAY  TAKE. 

Sec.  548.260,  RSMo  1959,  on  waiver  of  criminal  extradition,  must  be 
signed  and  consented  to  in  the  presence  of  a judge  as  provided  in  said 
section  and  does  not  authorize  police  officers  to  take  such  waivers 

from  the  accused. 

188-62 

May  2 

Opinion  letter  to  the  Honorable  George  H.  Pace 

184-62 

May  1 

Opinion  letter  to  the  Honorable  Lewis  B.  Hoff 

185-62 

May  29 

TAXATION. 

Macon  Country  Club  property  is  not  within  exemption  clauses  of  Sec. 
137.100  RSMo  1959  exempting  real  and  personal  property  from 

taxation  for  state,  county  or  local  purposes. 

186-62 

May  24 

CRIMINAL  LAW. 

MISDEMEANOR. 

DRUNKENNESS. 

INTOXICATION. 

DISORDERLY. 

STATUTES. 

The  disorderly  condition  and  the  drunken  or  intoxicated  condition  of  a 
defendant  must  both  be  plead  and  proven  for  a prosecution  and 
conviction  under  Section  562.260,  RSMo  1961,  Cumulative  Supplement. 

188-62 

June  7 

Opinion  letter  to  the  Honorable  Stephen  E.  Strom 

189-62 

Apr  26 

Opinion  letter  to  Mr.  V.  H.  Simon 

190-62 

May  23 

Opinion  letter  to  the  Honorable  E.  J.  Cantrell 

198-62 

July  13 

CONSTITUTIONAL 

LAW. 

SPECIAL  CHARTER 

TOWN. 

VILLAGE. 

MAY  BECOME 

CONSTITUTIONAL 

CHARTER  TOWN  AND 

CONSTITUTIONAL 

CHARTER  VILLAGE 

WHEN. 

Meaning  of  "city"  in  Section  19,  Article  VI,  Constitution  of  Missouri 
includes  town  and  village.  A Special  Charter  town  incorporated  prior  to 
1875  Missouri  Constitution,  with  more  than  10,000  population  may 
become  constitutional  charter  town  by  following  procedure  of  said 
Section  19,  Article  VI,  Constitution  of  Missouri.  A village  having  more 
than  10,000  population  may  become  constitutional  charter  village  by 
following  procedure  of  above  mentioned  constitutional  provision. 

194-62 

June 

12 

INSURANCE. 

Articles  of  Incorporation  of  National  Security  Life  Insurance  Company. 

196-62 

June 

22 

JUSTICE  OF  THE 

PEACE. 

MAGISTRATES. 

OFFICERS. 

VACATING  OFFICE. 

1.  Resignation  from  the  office  of  justice  of  the  peace  served  to  create  a 
vacancy  in  the  office. 

2.  A person  not  a lawyer  who  had  neither  served  as  a justice  of  the 
peace  for  four  years  prior  to  nor  had  been  serving  as  a justice  of  the 
peace  on  the  adoption  of  the  1945  Constitution,  cannot  qualify  to 
serve  in  the  office  of  magistrate. 

198-62 

May  1 

Opinion  letter  to  Charles  B.  James 

199-62 

Aug  10 

HOURS  OF  FEMALE 

EMPLOYMENT. 

FEMALE  EMPLOYERS. 

WORKING  HOURS. 

The  provisions  of  Section  290.040,  RSMo  1959,  stating  that  no  female 
employed  by  certain  named  industries  shall  work  more  than  9 hours 
during  any  one  day,  or  more  than  54  hours  during  any  one  week,  may 
not  be  waived  by  an  individual  female  employee  covered  thereunder. 

200-62 

Sept  10 

PROSECUTING 

ATTORNEYS. 

ENFORCEMENT  OF 

SUPPORT  LAW. 

Under  Missouri  Uniform  Reciprocal  Enforcement  of  Support  Law, 

Chapter  454,  RSMo  1959,  prosecuting  attorney  has  mandatory  duty  to 
seek  appropriate  orders  of  execution  and  garnishment  when  a cause 

has  been  forwarded  to  and  docketed  in  Missouri. 

204-62 

May  2 

Opinion  letter  to  the  Honorable  Charles  A.  Powell,  Jr. 

206-62 

Oct  9 

INSURANCE. 

Within  described  certificate  of  membership  offered  by  American  Health 
& Welfare  Association  is  a contract  of  insurance,  and  offering  the  same 
to  the  public  without  complying  with  the  insurance  laws  of  Missouri 

constitutes  a violation  of  Sections  375.300  and  375.310  RSMo  1959. 

210-62 

June  5 

Opinion  letter  to  the  Honorable  Francis  Toohey,  Jr. 

211-62 

May  17 

WITHDRAWN 

212-62 

Sept  5 

Opinion  letter  to  the  Honorable  William  B.  Milfelt 

213-62 

June  4 

CRIMINAL  COSTS. 

ACQUITTAL. 

INSANE  DEFENDANT. 

State  is  liable  for  costs  in  capital  cases  and  those  in  which 
imprisonment  in  penitentiary  is  sole  punishment,  if  the  defendant  is 
acquitted,  even  though  the  defendant  is  acquitted  on  the  sole  ground 
of  insanity. 

216-62 

June 

13 

Opinion  letter  to  the  Honorable  Clyde  F.  Portell 

217-62 

July  25 

SCHOOL  DISTRICTS. 

SCHOOLTEACHER 

RETIREMENT  AGE. 

TEACHERS'  FUND. 

SUBSTITUTE 

TEACHER. 

Teachers'  salaries  must  be  paid  from  fund  provided  in  Sec.  165.110, 

RSMo  1959.  In  school  districts  in  this  state  not  in  cities  that  have  a 

population  of  75,000  or  more,  teacher  is  retired  July  1 next  after 
attaining  age  70  and  may  thereafter  teach  only  under  provisions  of  Sec. 
169.560;  school  board  may  not  legally  pay  teacher's  salary  from  fund 
provided  in  Sec.  165.110  past  July  1 next  after  teacher  has  reached  age 
70  except  under  provisions  of  Sec.  169.560;  school  board  may  not 
legally  contract  with  teacher  who  is  retired  by  provisions  of  Sec. 

169.060  except  under  provisions  of  Sec.  169.560. 

218-62 

Sept  20 

EMPLOYMENT 

AGENCIES. 

Frederick  Chusid  & Company  is  a private  employment  agency  and 
required  under  Section  289.010,  RSMo  1959,  to  be  licensed  by  the 

state. 

220-62 

May  21 

Opinion  letter  to  the  Honorable  Edgar  J.  Keating 

222-62 

Aug  28 

WITHDRAWN 

223-62 

June 

12 

Opinion  letter  to  the  Honorable  John  M.  Dalton 

224-62 

June  6 

CRIME. 

MISDEMEANOR. 

LAND. 

REAL  PROPERTY. 

FIRE. 

An  individual  who  sets  a fire  on  his  own  land,  which  spreads  to  the  land 
of  another,  may  be  prosecuted  for  a misdemeanor  under  Section 
560.585.  RSMo  1959.  onlv  if  he  knowingly  and  negligently  permitted 
said  fire  to  burn  uncontrolled  on  his  own  land  and  allowed  it  to  spread 

to  the  land  of  another. 

226-62 

June  5 

Opinion  letter  to  the  Honorable  Jack  L.  Clay 

228-62 

May  24 

Opinion  letter  to  the  Honorable  Shandy  A.  Stewart 

232-62 

June 

18 

Opinion  letter  to  the  Honorable  Don  E.  Burrell 

236-62 

Aug  22 

SOCIAL  SECURITY. 

CITY  COLLECTOR. 

EMPLOYEE. 

The  city  collector  of  Jackson,  Missouri,  is  an  employee  of  such  city  and 
subject  to  OASI  coverage  under  the  agreement  between  such  city  and 

the  State. 

249-62 

June 

26 

INSURANCE. 

Articles  of  Incorporation  of  Farm  and  Home  Insurance  Company. 

261-62 

June 

12 

Opinion  letter  to  Mr.  Sidney  B.  McClanahan 

263-62 

June 

21 

Opinion  letter  to  Mr.  George  H.  Morgan 

266-62 

July  27 

LEGISLATIVE  DISTRICT 

COMMITTEE. 

CONGRESSIONAL 

DISTRICT 

COMMITTEE. 

(1)  The  committeemen  and  committeewomen  of  the  several  townships 
and  of  Ward  21  which  are  included  in  whole  or  in  part  in  a legislative 
district  of  Clay  County  compose  the  legislative  district  committee  for 
such  legislative  district.  (2)  There  is  no  requirement  that  either  the 
chairman  or  vice-chairman  of  a legislative  district  committee  reside 
within  the  legislative  district  for  which  he  or  she  is  chairman  or  vice- 
chairman.  (3)  The  chairman  and  vice-chairman  of  the  county 
committee,  the  chairman  and  vice-chairman  of  each  of  the  three 
legislative  districts  into  which  Clay  County  has  been  divided  and  the 

committeeman  and  committeewoman  elected  in  the  21st  Ward  of 

Kansas  City,  constituting  a part  of  Clay  County,  are,  by  virtue  of  their 
election  as  such,  members  of  the  Sixth  Congressional  District 

Committee. 

261-62 

June 

26 

INSURANCE. 

Articles  of  Incorporation  of  Midwest  National  Life  Insurance  Company 

262-62 

July  11 

MOTOR  VEHICLES. 

HIGHWAY 

DEPARTMENT. 

STATE  HIGHWAY 

DEPARTMENT. 

AGRICULTURAL 

IMPLEMENTS. 

ROAD  MACHINERY. 

ROAD  MATERIALS. 

PERMIT  FOR 

OPERATION  OF 

MOTOR  VEHICLES 

TEMPORARILY 

TRANSPORTING. 

A hauler  regularly  transporting  motor  vehicles  carrying  agricultural 
implements  or  road  making  machinery  or  road  materials  must  obtain 
permit  if  dimensions  exceed  statutory  authorization.  No  permit 
required  for  such  hauler  not  regularly  engaged  in  such  transporting. 

263-62 

Sept  17 

Opinion  letter  to  the  Honorable  John  Hosmer 

264-62 

July  5 

Opinion  letter  to  the  Honorable  Stewart  E.  Tatum 

266-62 

July  5 

CONSTITUTIONAL 

AMENDMENT. 

ST.  LOUIS  BOROUGH 

PLAN. 

BOROUGH  PLAN. 

Ballot  title  for  constitutional  amendment  by  initiative  petition  relating 
to  the  so-called  Borough  Plan  uniting  the  City  of  St.  Louis  and  St.  Louis 
County  to  be  submitted  to  the  voters  on  November  6,  1962. 

267-62 

July  6 

Opinion  letter  to  the  Honorable  George  H.  Morgan 

270-62 

Nov  13 

JUVENILES.  JUVENILE 

COURTS. 

TRAINING  SCHOOLS. 

BOARD  OF  TRAINING 

SCHOOLS. 

MINORS. 

CHILDREN. 

PARENTAL  RIGHTS. 

SERVICE. 

Juvenile  court  cannot  commit  boy  over  17  to  State  Training  School 
even  if  child  is  under  jurisdiction  of  court.  Juvenile  court  may  exercise 
jurisdiction  over  child  for  violation  of  law  when  child  has  been  paroled 
by  State  Board  of  Training  Schools.  After  filing  a petition  for 
termination  of  parental  rights,  parents  must  be  notified  of  right  to 
counsel,  and  counsel  appointed  if  parents  cannot  employ  same. 

Parents  in  federal  prisons  outside  Missouri  summoned  by  mail  or 
personal  service  as  provided  in  Sec.  506.160. 

271-62 

Oct  18 

GUARDIANS. 

INCOMPETENTS. 

PROBATE  COURTS. 

(1)  Upon  the  death,  removal  or  resignation  of  a guardian  of  an 
incompetent  it  is  not  necessary  to  have  a second  application  and  a 
rehearing  on  the  question  of  competency  in  order  to  appoint  a 
successor  guardian.  (2)  Confinement  in  a state  mental  hospital  does 
not  constitute  an  adjudication  of  incompetency  which  will  authorize 
the  appointment  of  a guardian. 

280-62 

Nov  13 

PUBLIC 

IMPROVEMENTS. 

GASOLINE  TAX. 

ORDINANCES. 

CITIES,  TOWNS  AND 

VILLAGES. 

STREETS. 

HIGHWAYS. 

City  Councils  of  third  class  cities  may  delegate  authority  to  their  street 
committees  to  determine  which  streets  are  to  be  repaired  with  gas  tax 
funds.  Substantial  public  improvements  can  only  be  made  through  the 
enactment  of  city  ordinances. 

281-62 

Aug  24 

Opinion  letter  to  Mr.  June  R.  Rose 

288-62 

Sept  12 

Opinion  letter  to  Mr.  William  A.  Geary,  Jr. 

289-62 

July  27 

ELECTIONS. 

SUFFRAGE. 

VOTER 

REGISTRATION. 

PRIMARY  ELECTIONS. 

GENERAL  ELECTIONS. 

The  29th  day  prior  to  any  general  or  primary  election  day  is  last  day  for 
valid  registration  for  such  election;  persons  registering  after  29th  day 
and  before  election  day  may  not  vote  in  election  but  are  properly 
registered  for  next  election.  County  Clerk  should  withhold  registration 
cards  of  late  registrants  until  day  after  election  immediately  following 
28-day  period  and  then  place  in  proper  binders. 

291-62 

July  27 

Opinion  letter  to  the  Honorable  Thomas  D.  Graham 

292-62 

Aug  9 

Opinion  letter  to  the  Honorable  J.  R.  Fritz 

297-62 

Aug  1 

Opinion  letter  to  Dr.  George  A.  Ulett 

298-62 

Aug  6 

Opinion  letter  to  the  Honorable  William  H.  Frye 

202-62 

Oct  5 

Opinion  letter  to  the  Honorable  Stephen  E.  Strom 

206-62 

Aug  10 

Opinion  letter  to  the  Honorable  Bernard  W.  Gorman 

209-62 

Oct  1 

Opinion  letter  to  the  Honorable  Warren  E.  Hearnes 

212-62 

Sept  25 

WITHDRAWN 

215-62 

Nov  2 

Opinion  letter  to  the  Honorable  John  A.  Honssinger 

221-62 

Sept  21 

Opinion  letter  to  the  Honorable  William  H.  Bruce,  Jr. 

227-62 

Oct  5 

Opinion  letter  to  Mr.  Lawrence  A.  Schneider 

228-62 

Sept  12 

VILLAGES. 

CHAIRMAN. 

VOTE. 

BOARD  OF  TRUSTEES. 

In  filling  vacancies  on  the  board  the  chairman  of  the  Board  of  Trustees 
of  the  Village  of  Bel-Ridge  has  no  vote  unless  there  is  a tie. 

229-62 

Sept  27 

FIRE  PROTECTION 

DISTRICTS. 

MUNICIPAL 

CORPORATIONS. 

TAXATION. 

MUNICIPALITY. 

The  board  of  directors  of  a fire  protection  district  in  a county  of  the 
first  class  has  the  power  to  provide  for  the  pensioning  of  the  salaried 
members  of  its  organized  fire  department  of  the  district  if  such 
authority  is  approved  as  provided  for  in  Section  221.220  (15),  RSMo 
Supp.  1961,  H.B.  No.  12,  Section  1,  71st  General  Assembly,  and  that  by 
reason  of  Section  221.240,  RSMo  1959,  the  rate  of  tax  levy  for  such 
district's  operation  costs  to  include  "a  pension  and  retirement  plan" 
"shall  not  exceed  thirty  cents  on  the  one  hundred  dollars  valuation." 

222-62 

Dec  12 

INHERITANCE  TAX. 

ESTATES. 

TRUSTS. 

When  a testamentary  trust  is  created  giving  the  beneficiary  the  income 
for  life  and  the  general  testamentary  power  of  appointment  over  the 
remainder,  then  the  beneficiary  is  only  subject  to  an  inheritance  tax 
valued  upon  the  life  estate  created.  The  assessment  of  tax  against  the 
remainder  is  postponed  until  the  exercise  or  non-exercise  of  the  power 
of  appointment. 

226-62 

Sept  19 

SHERIFFS. 

ELECTIONS. 

NOMINATION  TO  FILL 

VACANCY.  PARTY 

COMMITTEES. 

1.  An  election  to  fill  the  vacancy  in  sheriff's  office  in  Randolph  County, 
Missouri,  due  to  death  of  sheriff  on  September  4,  1962,  must  be  held 
at  the  time  of  the  general  election  in  November,  1962. 

2.  The  person  elected  as  sheriff  can  qualify  and  assume  his  duties 
immediately  after  the  election. 

2.  Each  party  county  committee  has  authority  to  nominate  a person  on 
its  party  ticket  to  run  for  sheriff. 

4.  The  names  of  the  nominees  selected  by  the  county  party 

committees  must  be  on  the  regular  general  election  ballot. 

337-62 

Sept  20 

Opinion  letter  to  the  Honorable  William  J.  Esely 

340-62 

Oct  16 

COUNTY  OFFICERS. 

COUNTY 

CLASSIFICATION. 

SALARIES,  FEES  AND 

COMPENSATION. 

1.  The  question  of  whether  Taney  County  shall  become  a county  of  the 
third  class  should  not  be  submitted  to  a vote  of  the  people  of  Taney 
County  at  the  general  election  on  November  6,  1962. 

2.  The  effective  date  of  the  change  in  salary  for  officials  of  Taney 

County  is  the  first  day  of  the  year  of  incumbency  of  such  officials 
which  coincides  with  or  is  subsequent  to  date  of  the  change  in  status 
of  Taney  County  from  a fourth  class  to  a third  class  county,  and  the 
effective  date  of  this  change  in  status  is  January  1,  1963. 

342-62 

Dec  27 

Opinion  letter  to  H.  M.  Hardwicke,  M.D. 

343-62 

Sept  26 

VOTING  MACHINES. 

BOARD  OF  ELECTION 

COMMISSIONERS. 

ELECTIONS. 

Rental  charges  for  additional  voting  machines  for  use  in  St.  Louis 

County  are  not  required  to  be  paid  solely  out  of  bond  issue  funds. 

347-62 

Oct  19 

Opinion  letter  to  the  Honorable  Lewis  B.  Hoff 

348-62 

Dec  10 

Opinion  letter  to  J.  P.  Russell,  M.D. 

349-62 

Opinion  letter  to  the  Honorable  John  Hosmer 

3S2-62 

Oct  9 

Opinion  letter  to  the  Honorable  Paul  L.  Bell 

353-62 

Sept  25 

WITHDRAWN 

356-62 

Sept  25 

Opinion  letter  to  the  Honorable  E.  J.  Cantrell 

358-62 

Dec  27 

COUNTY  ZONING. 

COUNTY  PLANNING 

COMMISSION. 

COUNTIES  OF  THIRD 

AND  FOURTH  CLASS. 

The  County  Zoning  Commission  has  not  authority  over  areas  within  an 
incorporated  municipality. 

360-62 

Dec  7 

Opinion  letter  to  the  Honorable  M.  E.  Morris 

365-62 

Dec  17 

Opinion  letter  to  the  Honorable  Rufe  Scott 

367-62 

Oct  15 

DIVISION  OF 

WELFARE. 

WELFARE 

DEPARTMENT. 

SURPLUS 

COMMODITIES. 

Division  of  Welfare  may  reimburse  City  of  St.  Louis  50%  of 
expenditures  incurred  by  it  in  issuance  of  Food  Stamps. 

368-62 

Oct  16 

WITHDRAWN 

369-62 

Oct  15 

Opinion  letter  to  the  Honorable  John  F.  Hayner 

370-62 

Dec  21 

Opinion  letter  to  the  Honorable  Robert  P.  C.  Wilson,  III 

376-62 

Oct  16 

Opinion  letter  to  Mr.  George  E.  Schaaf 

379-62 

Oct  18 

NOTICE. 

PUBLICATION. 

BOND  ISSUE. 

Notice  for  bond  issue  in  Adair  County  should  be  published  in  a 
newspaper  once  during  the  week  of  October  21  to  October  27,  1962, 
and  once  during  the  week  of  October  28  to  November  3,  1962. 

381-62 

Dec  5 

Opinion  letter  to  Mr.  Bernard  W.  Gorman 

382-62 

Nov  2 

CONSTITUTIONAL 

LAW. 

COMPENSATION. 

COUNTY 

COLLECTORS. 

COUNTY  OFFICERS. 

1.  A final  declaration  that  a statute  is  unconstitutional  renders  the 

statute  void  from  the  date  of  its  enactment. 

2.  The  result  of  the  decision  declaring  Section  48.030-2 
unconstitutional  is  that  all  counties  which  except  for  the  subdivision 
would  have  become  third  class  counties  on  Jan.  1,  1961,  shall  be 

deemed  to  have  become  third  class  counties  on  that  date. 

3.  Any  change  in  the  salary  or  fees  of  county  officials  of  Christian, 
McDonald  and  Wright  counties  resulting  from  the  transition  shall 
become  effective  in  1961  on  the  date  corresponding  to  the  beginning 

of  the  term  of  such  officials.  Excess  fees  retained  since  the  first 

Monday  in  March,  1961,  may  be  recovered  from  the  county  collectors 

of  these  counties. 

384-62 

Oct  31 

PROBATION  AND 

PAROLE. 

VOTER, 

QUALIFICATIONS. 

JUROR, 

QUALIFICATIONS. 

CIVIL  RIGHTS, 

RESTORATION. 

Section  216.355,  RSMo  1959,  provides  for  the  issuance  of  a certificate 
evincing  the  restoration  of  all  the  rights  of  citizenship  by  the  Board  of 
Probation  and  Parole  to  persons  convicted  of  a first  felony  who  are 
finally  discharged  from  parole.  Said  section  does  not  entitle  any  person 
convicted  of  more  than  one  felony  to  such  a certificate  whether  the 
felony  for  which  he  was  previously  convicted  was  committed  within  or 

without  the  State  of  Missouri. 

389-62 

Oct  29 

Opinion  letter  to  the  Honorable  Joe  H.  Miller 

394-62 

Oct  30 

Opinion  letter  to  the  Honorable  A.  J.  Anderson 

396-62 

Oct  31 

Opinion  letter  to  the  Honorable  Maurice  Schechter 

396-62 

Dec  13 

CRIMINAL  COSTS. 

SUSPENDED 

SENTENCE. 

PROBATION  AND 

PAROLE. 

LIMITATIONS  OF 

CLAIMS  AGAINST 

STATE. 

(1)  Where  imposition  of  sentence  is  suspended,  state  is  not  liable  for 
costs  unless  and  until  defendant  is  thereafter  sentenced  to 

penitentiary. 

(2)  Costs  for  which  state  is  liable  after  final  judgment  include  costs 
incident  to  revocation  of  probation  granted  when  imposition  of 
sentence  is  suspended. 

(3)  Liability  of  state  accrues  upon  final  judgment  and  sentence,  even  if 
sentence  is  imposed  more  than  two  years  after  conviction. 

398-62 

Dec  20 

WITHDRAWN 

400-62 

Nov  1 

Opinion  letter  to  the  Honorable  Eugene  S.  Heitman 

401-62 

Nov  14 

Opinion  letter  to  Mr.  Francis  M.  Linek 

403-62 

Nov  5 

GASOLINE  TAX. 

CITIES,  TOWNS  AND 

VILLAGES. 

CITY  COLLECTOR. 

City  collectors  are  not  entitled  to  a commission  for  any  alleged 
"collection"  of  gas  tax  since  the  State  of  Missouri  collects  the  tax  and 
has  been  compensated  for  such  collection. 

407-62 

Nov  16 

Opinion  letter  to  the  Honorable  Harold  L.  Miller 

409-62 

Nov  19 

1.  Official  war  ballots  mailed  prior  to  naming  of  nominee  for  county 
office  by  county  political  committee  valid  notwithstanding  that  no 
name  placed  on  ballot  for  such  office. 

2.  §112.030  prescribes  written  application  for  absentee  ballot  but 
absentee  ballot  procured  by  oral  application  not  invalid. 

3.  §112.080,  relating  to  challenging  of  absentee  ballots,  not  modified 
by  the  adoption  of  §114.220,  the  local  option  county  registration  law. 

412-62 

Dec  13 

Opinion  letter  to  the  Honorable  T.  D.  McNeal 

413-62 

Dec  14 

Opinion  letter  to  Dr.  George  A.  Ulett 

416-62 

Dec  21 

WITHDRAWN 

420-62 

Nov  21 

Opinion  letter  to  the  Honorable  Charles  D.  Trigg 

422-62 

Dec  27 

Opinion  letter  to  the  Honorable  William  J.  Cason 

423-62 

Dec  13 

WITHDRAWN 

424-62 

Dec  20 

INSURANCE. 

Articles  of  Incorporation  of  proposed  Old  Reliable  Fire  Insurance 
Company  are  legally  deficient  and  may  not  be  certified  under  Section 
379.040,  RSMo  1959. 

427-62 

Dec  27 

WITHDRAWN 

428-62 

Dec  13 

Opinion  letter  to  the  Honorable  Garner  L.  Moody 

429-62 

Dec  6 

COUNTY 

SUPERINTENDENT  OF 

SCHOOLS. 

ELECTIONS. 

SCHOOLS. 

VACANCY. 

SALARIES  AND  FEES. 

1.  The  qualified  voters  of  Pemiscot  County  should  elect  a county 
superintendent  of  schools  at  the  annual  district  school  meeting  to  be 
held  on  the  first  Tuesday  in  April,  1963. 

2.  The  State  of  Missouri  will  contribute  its  share  of  the  salary  to  which 
the  duly  elected  and  qualified  county  superintendent  of  schools  of 
Pemiscot  County  is  entitled  to  statute. 

430-62 

Dec  27 

Opinion  letter  to  Mr.  William  J.  Theurer 

436-62 

Dec  20 

PUBLIC  SCHOOL 

RETIREMENT  SYSTEM. 

Public  school  retirement  system  contracts  with  servicers  on  FHA  secure 
loans  and  procedures  for  handling  foreclosures  on  such  loans  are 
proper  and  are  approved. 

437-62 

Dec  19 

Opinion  letter  to  the  Honorable  Maurice  Schechter 

438-62 

Dec  11 

Opinion  letter  to  the  Honorable  Clyde  F.  Portell 

442-62 

Dec  18 

Opinion  letter  to  the  Honorable  Paul  E.  Williams 

443-62 

Dec  27 

COUNTIES. 

COUNTY  HEALTH 

CENTER. 

HEALTH  CENTER. 

ELECTIONS. 

VOTES. 

Persons  receiving  highest  number  of  votes  in  election  for  county  health 
center  trustees  are  elected,  whether  their  names  appear  on  ballot  or 
whether  they  are  written  in  by  voters.  If  elected  person  refuses  to 
accept  office,  person  with  next  greatest  number  of  votes  is  not 
elected;  rather,  a vacancy  exists  which  is  filled  by  appointment. 

44S-62 

Dec  17 

Opinion  letter  to  the  Honorable  Thomas  A.  Walsh 

INHERITANCE  TAX  WAIVERS*.  The  decision  of  the  Missouri.  Su- 
preme Court  in  tne  case  of  estate 
of  Osterloh  v.  Carpenter  does  not 
affect  the  waiver  requirements 
contained  in  Section  145 .210,M.S.R. 


January  10,  1962 


hr.  M.  E.  Morris 
Director  of  Revenue 
Jefferson  Building 
Jefferson  City,  Missouri 

Dear  Mr.  Morris: 


This  is  in  reply  to  your  request  for  an  opinion  from 
this  office  which  reeds  as  follows: 


"We  respectfully  request  an  opinion 
from  your  office  as  to  whether  or 
not  it  is  necessary  for  banks  to  se- 
cure a waiver  from  the  Director  of 
Revenue  and  the  Attorney  General  be- 
fore transferring  jointly-held  bank 
accounts,  or  other  jointly-held  prop- 
erty to  the  survivor. 

"This  request  is  made  in  view  of  the 
recent  Supreme  Court  decision  in  the 
Osterloh  case  ...” 

The  requirement  of  securing  a waiver  from  the  Director 
of  Revenue  and  the  Attorney  General  is  contained  in  Section 
145*210,  M.S.R.,  the  pertinent  parts  of  which  read  as  fol- 
lows (subparagraphs  2,  3 and  4): 

"2.  No  safe  deposit  company,  trust  com- 
pany, corporation,  bank  or  other  institu- 
tion, person  or  persons  having  in  possession 
or  under  control  securities,  deposits,  or 
other  assets  belonging  to  or  standing  in 
the  name  of  a decedent  who  is  a resident 
or  nonresident,  or  belonging  to  or  standing 
in  the  joint  names  of  such  a decedent  and 
one  or  more  persons,  including  the  shares 
of  capital  stock  or  other  interest  in  a 
safe  deposit  company,  trust  company,  corpo- 
ration, bank  or  other  institution  making  a 
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dslivery  or  transfer  hsrsin  provided,  shall 
dsliTsr  or  transfer  the  sane  to  the  executor, 
administrator,  or  legal  representative  of 
said  decedent  or  the  survivor  or  survivors 
when  in  the  joint  name  of  a decedent  and  one 
or  more  persons  or  upon  their  order  or  re- 
quest unless  notice  of  the  time  and  place 
of  such  intended  delivery  or  transfer  be 
served  upon  the  director  of  revenue  and  at- 
torney general  at  least  ten  days  prior  to 
said  delivery  or  transfer;  nor  shall  any 
safe  deposit  company,  trust  company,  corpo- 
ration, bank  or  other  institution,  person 
or  persons,  deliver  or  transfer  any  se- 
curities, deposits,  or  other  assets  belong- 
ing to  or  stsnding  in  the  name  of  decedent 
or  belonging  to  or  standing  in  the  joint 
names  of  decedent  and  one  or  more  persons, 
including  the  shares  of  capital  stock  of  or 
sny  other  interest  in  the  safe  deposit  com- 
pany, trust  company,  corporation,  bank  or 
other  institution  making  the  delivery  or 
transfer  without  retaining  a sufficient 
portion  or  amount  thereof  to  pay  any  tax 
or  interest  which  may  thereafter  be  as- 
sessed on  account  of  the  delivery  or  trans- 
fer of  such  securities,  deposits,  or  other 
assets,  including  the  shares  of  capital 
stock  or  other  interest  in  the  safe  deposit 
company,  trust  company,  corporation,  bank 
or  other  institution  making  the  delivery  or 
transfer  under  the  provisions  of  this  chapter 
unless  the  director  of  revenue  and  the  attorney 
general  consent  thereto  in  writing* 

"3*  And  it  shall  be  lawful  for  the  director 
of  revenue  together  with  the  attorney  general, 
personally  or  by  representative,  to  examine 
said  securities,  deposits  or  assets  at  the 
time  of  such  delivery  or  transfer* 

%•  Failure  to  serve  such  notice  or  failure 
to  allow  such  examination  or  failure  to  retain 
a sufficient  portion  or  amount  to  pay  such  tax 
or  interest  as  herein  provided  shall  render 
said  safe  deposit  company,  trust  company,  cor- 
poration, bank  or  other  institution,  person  or 
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persons  liable  to  the  payment  of  the  amount 
of  the  tax  and  interest  due  or  thereafter  to 
become  due  upon  said  securities,  deposits, 
or  other  assets,  including  the  charges  of 
capital  stock  of,  or  other  interest  in  the 
safe  deposit  company,  trust  company,  corpo- 
ration, bank  or  other  institution  making 
the  delivery  or  transfer,  and  in  addition 
thereto  a penalty  of  one  thousand  dollars; 
and  the  payment  of  such  tax  and  interest 
thereon  or  the  penalty  above  prescribed  or 
both  may  be  enforced  in  an  action  brought 
by  the  attorney  general  at  the  relation  of 
the  director  of  revenue,  in  any  court  of 
competent  jurisdiction.** 

The  recently  decided  case  of  Osterloh’s  Estate  v.  Car- 
penter, 337  S.  W.  2d  942,  held  that  the  creation  of  a joint 
tenancy  is  not  a transfer  of  property  within  the  ambit  of 
our  inheritanee  tax  laws  relating  to  transfers  in  contem- 
plation of  death.  A prior  decision  of  the  Missouri  Supreme 
Court  in  the  case  of  In  re  Gerling’a  Estate,  303  S.  W.  2d 
915,  held  there  was  no  transfer  of  property  subject  to  in- 
heritance tax  upon  the  death  of  the  joint  tenant. 

Put  in  it a simplest  terms,  this  opinion  request  hinges 
on  whether  the  requirements  as  set  forth  in  Section  145*210 
are  premised  upon  the  taxability  of  the  transfers  noted.  If 
this  were  true,  the  above  noted  Supreme  Court  decisions  hold- 
ing that  neither  the  creation  of  a joint  tenancy  nor  the  death 
of  the  joint  tenant  are  taxable  transfers  within  the  purview 
of  our  inheritance  tax  statutes,  would  effectively  abrogate 
the  requirements  of  this  section  as  to  the  securing  of  waivers. 

A careful  reading  of  this  statute  convinces  us  this  is 
not  so.  It  is  to  be  noted  that  Section  145-210  specifically 
includes  jointly  held  property,  the  type  of  ownership  here 
under  inquiry.  It  is  also  to  be  noted  that  the  statute  re- 
peatedly refers  to  the  "delivery  or  transfer**  of  the  property. 
It  would  appear,  therefore,  that  the  legislature,  in  setting 
forth  the  waiver  requirements,  was  not  concerned  exclusively 
with  the  taxability  of  the  transaction.  If  it  were,  Section 
145*210  would  have  been  limited  to  "transfers'*  of  property, the 
only  type  of  transaction  taxable  under  our  inheritance  tax 
statutes.  The  legislature,  as  noted  above,  included  the  word 
■delivery*  which  may  or  may  not  ba  taxable.  The  statutes 
specifically  state  that  a waiver  is  required  before  the 
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"delivery"  of  jointly  held  property.  Therefore,  the  Supreme 
Court  decision  that  there  is  no  transfer  cannot  affect  the 
requirements  as  set  forth  in  the  statute. 

The  statutes  themselves  provide  the  one  exception  where 
the  provisions  of  Section  145.210,  RSMo  1959*  become  inoper- 
ative. Subsection  2,  Section  145.150,  RSMo  1959*  reads  as 
follows: 

"The  court  shall  immediately  upon  the 
filing  of  the  Inventory  and  appraise- 
ment of  the  estate  of  a decedent,  ex- 
amine the  same,  and  if  it  is  apparent, 
in  the  opinion  of  the  court,  that  the 
estate  is  not  subject  to  the  tax 
provided  for  in  this  law,  its  finding 
and  opinion  shall  be  entered  of  record 
in  the  court  and  thereupon  the  pro- 
visions of  section  145.210  become 
inoperative  as  to  the  holders  of  funds 
or  other  property  thereof,  and  there 
shall  be  no  further  proceedings 
relating  to  such  tax,  unless  upon  the 
application  of  interested  parties  the 
existence  of  other  property  or  an 
erroneous  appraisement  is  shown." 

It  would  appear,  therefore,  that  if,  after  the  filing  of 
the  inventory  and  appraisement  of  the  estate  of  the  decedent, 
it  is  the  opinion  of  the  court  that  these  items  are  not 
taxable,  then  and  only  then  do  the  provisions  of  Section 
145.210  become  inoperative. 

It  is  apparent  that  the  provisions  of  Section  145.210 
are  designed  to  put  the  state  on  notice  as  to  the  existence 
of  the  described  property  purported  to  be  jointly  held,  so 
that  a determination  might  be  made  as  to  the  correctness  of 
this  designation. 


CONCLUSION 

In  conclusion,  the  decision  of  the  Missouri  Supreme 
Court  in  the  case  of  Osterloh's  Estate  v.  Carpenter,  supra, 
does  not  affect  the  waiver  requirements  in  Section  145,210. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  assistant,  Robert  D.  Kingsland. 

Very  truly  yours. 


RDK : LC : B J 


FhoMAs  f.  EAflUfrta 

Attorney  General 


Opinion  No.  4 answered  by  letter 
by  Howard  L.  McFadden 


February  21,  1962 


Honorable  James  P.  Landis 
Representative,  Newton  County 
605  VfeBt  Hickory  Street 
Neosho,  Missouri 

Dear  Mr.  Landis: 

This  Ib  In  response  to  your  request  for  an  opinion  which 
reads  as  follows: 

"I  respectfully  request  your  opinion 
as  to  whether,  in  view  of  the  changed 
character  of  use  of  Fort  Crowder  and 
the  fact  that  it  is  no  longer  being 
operated  as  an  army  camp.  Fort  Crowder 
residents  are  now  entitled  to  exercise 
the  right  to  vote  in  state  and  county 
elections." 

The  United  States  accepted  this  land  by  cession  from 
this  state  under  the  statutory  provisions  which  are  now  12.040, 
RSMo  1959*  a military  reservation.  Within  this  statute  is 
a proviso  that  the  Jurisdiction  ceded  to  the  United  States 
continue  no  longer  than  the  period  during  which  the  land  ceded 
is  used  for  the  purpose  or  purposes  for  which  it  is  acquired. 

If  a factual  determination  can  be  made  on  a local  level 
that  any  part  of  the  area  in  question  is  no  longer  used  for 
military  purposes,  either  temporarily  or  permanently,  then  by 
virtue  of  the  statute  cited,  exclusive  Jurisdiction  therein 
is  no  longer  in  the  United  States  and  the  Jurisdiction  of  the 
state  ha 8 revested.  In  such  case  persons  residing  in  these 
areas  may  acquire  the  status  of  electors  if  otherwise  qualified. 

Yours  very  truly. 


HLM:  BJ 


TtfCHA'SP.  KAGLE'rdW 

Attorney  General 


JUVENILE  OFFICERS: 

DEPUTY  JUVENILE  OFFICERS: 
COMPENSATION: 


1.  It  is  mandatory  that  the  judge  of  a judicial 
circuit  comprised  of  th:‘ rd  and  fourth  class 
counties  appoint  a juvenile  officer  or  enter  into 
an  agreement  under  which  such  an  officer  is 
appointed  for  his  circuit  and  one  or  more  other 
circuits. 

2.  It  is  permissible  for  a deputy  juvenile 
officer  to  be  appointed  when  no  appointment  of 
a Juvenile  officer  for  the  circuit  has  been  made. 

3.  A deputy  Juvenile  officer,  although  appointed 
for  an  entire  circuit,  may  be  designated  to  serve 
one  specific  county  within  a judicial  circuit  at 
the  exclusive  discretion,  and  under  the  direction 
and  control  of  the  juvenile  court  for  the  circuit. 

4.  The  salary  and  expense  of  deputy  juvenile 
officers  serving  third  and  fourth  class  counties 
comprising  a judicial  circuit  must  be  prorated 
amongst  all  of  the  counties  of  the  circuit  ac- 
cording to  their  population,  regardless  of  how 

or  where  such  deputies  are  directed 

Honorable  Haskell  Holman  to  serve  by  the  court.  — 

State  Auditor 
Jefferson  City,  Missouri 


January  5-  1 '62 


D 


Dear  Mr.  Holman: 

This  1 8 written  in  answer  to  your  request  for  opinions 
of  this  office  dated  June  16,  ly6l,  which  read  as  follows: 


5 


"1.  Is  it  mandatory  that  the  Judge 
or  judges  of  a Judicial  circuit  or 
circuits  in  counties  of  the  third 
and  fourth  class  appoint  a juvenile 
officer  for  their  circuit  or  circuits? 


"2.  Would  it  be  permissible  for  a 
deputy  Juvenile  officer  to  be  appointed 
when  no  appointment  of  'a  Juvenile 
officer'  for  the  circuit  has  been  made? 

“ 3.  May  a deputy  juvenile  officer, 
serving  under  a regular  appointed 
juvenile  officer,  be  so  designated 
to  serve  one  specific  county  within 
the  Judicial  circuit? 

"4,  Shall  the  salary  and  expenses  of 
the  deputy  be  paid,  in  the  entirety, 
solely  by  the  county  for  which  he  1b 
designated  to  Berve  or  shall  it  be 
prorated  against  the  counties  com- 
prising the  Judicial  circuit?” 

To  these  I reply  in  the  order  in  which  they  are  presented 
as  follows: 


I. 

It  is  mandatory  that  the  Judge  of  a Judicial  circuit 
comprised  of  third  and  fourth  class  counties  appoint  a 
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Juvenile  officer  or  enter  into  an  agreement  under  which  such 
an  officer  is  appointed  for  his  circuit  and  one  or  more  other 
circuit b. 

This  is  supported  by  an  opinion  from  this  office  to  The 
Honorable  Claude  S.  Curtis,  Judge,  Nineteenth  Judicial  Circuit, 
dated  October  29,  1957*  which  1 find  to  be  correct  to  this 
date.  There  have  been  no  pertinent  changes  in  the  law  since 
that  opinion  was  rendered  and  I enclose  a copy  thereof  here- 
with for  your  use. 


II. 

It  is  permissible  for  a deputy  juvenile  officer  to  be 
appointed  when  no  appointment  or  "a  juvenile  officer"  for  the 
circuit  has  been  made . 

Two  consistent  approaches  to  thiB  question  are  necessary 
because  of  the  use  of  the  word  "deputy" . 

First,  the  purpose  of  the  law  should  be  examined.  This 
law  (211.011,  et  seq,  RSMo  1939)  pertaining  to  Juveniles, 
Juvenile  courts  and  juvenile  officers  throughout  places  the 
onus  of  supervision,  control  and  responsibility  of  the  same 
squarely  on  the  back  of  the  circuit  court. 

To  implement  this  task  and,  in  some  respects  to  alleviate 
the  burden,  the  legislature  has  devolved  upon  the  court  the 
widest  possible  latitude.  But,  in  any  event,  all  personnel 
of  the  Juvenile  court  are  directly  responsible  to  the  judge 
thereof. 

Second,  it  appears  that  the  legislature  used  the  word 
"deputy"  in  connection  with  the  two  words  "Juvenile  officer" 
merely  as  a means  of  designating  other  officers  which  the 
court  could,  when  deemed  necessary,  appoint,  to  serve  as 
Juvenile  officers  but,  by  Section  211.391.1.(3),  at  a lower 
maximum  compensation. 

Legal  interpretation  of  the  meaning  of  the  word  "deputy", 
elsewhere  and  in  Missouri,  seems  to  be  well  settled. 

"Merely  calling  one  a deputy  is  not 
alone  sufficient  unless  the  duties  of 
a 'deputy*  apply  to  his  office  and  are 
specified  by  some  act  of  the  legis- 
lature, . . . Steen  v.  Nassau  County, 

38  NYS  2d  496." 
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"It  Is  a well  settled  rule  of  law  that 
all  official  acts  done  by  a deputy 
should  be  done  In  the  name  of  the 
principal,  'A  deputy  is  one  who  by 
appointment  exercises  an  office  in 
another's  right  having  no  Interest 
therein  but  doing  all  things  in  his 
principal's  name  and  for  whose  conduct 
the  principal  is  answerable " Halter 
et  al  v.  Leonard  et  al,  122  S.W.  706, 

1 « c * 708. 


Clearly  a "deputy  Juvenile  officer"  is  not  appointed  by 
a "juvenile  officer",  nor  does  he  act  in  the  right  of  a 
"Juvenile  officer",  nor  does  he  do  all  things  in  the  name  of 
a "Juvenile  officer",  neither  is  a "juvenile  officer"  answer- 
able  for  the  misconduct  of  a "deputy  Juvenile  officer" 

All  of  these  a "deputy  Juvenile  officer"  does  by 
Section  211.351(1) , RSWo  155 9 j under  direction  of  the  Juvenile 
court  by  whom  he  is  appointed,  in  whose  right  he  acts,  in 
whose  name  he  acts  and  to  whom  he  answers  for  his  own  mis- 
conduct. The  Juvenile  court,  of  course,  answers  to  its  own 
conscience  and,  ultimately,  to  the  people. 


A "deputy  Juvenile  officer"  is  not  a deputy  to  a 
"juvenile  officer"  but  is  a deputy  to  the  court  in  matters 
pertaining  to  juveniles.  This,  however,  must  not  be  construed 
to  mean  that  the  Juvenile  court  cannot  direct  that  a "deputy 
juvenile  officer"  serve  in  a capacity  subordinate  to  a 
’’juvenile  officer". 


III. 

A deputy  Juvenile  officer,  although  appointed  for  an 
entire  circuit,  may  be  designated  to  serve  one  specific  county 
within  the  Judicial  circuit  at  the  exclusive  discretion,  and 
under  the  direction  and  control,  of  the  juvenile  court  for 
the  circuit. 

As  was  sufficiently  demonstrated  under  II  above,  the 
assignment  of  all  personnel  under  the  aegis  of  the  Juvenile 
court  is  purely  a matter  of  Judicial  discretion.  The  court 
may  direct  that  a "deputy  Juvenile  officer"  serve  in  any 
particular  manner  or  place  as  the  needs  of  the  court  require. 

IV. 

r 

The  salary  and  expense  of  deputy  Juvenile  officers 
serving  third  and  fourth  class  counties  comprising  a Judicial 
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circuit  must  be  prorated  amongst  all  of  the  counties  of  the 
circuit  according  to  their  population. 

This  is  so  because  of  the  provisions  of  Section  211.351.2, 
RSMo  1959 i 


" . . . the  total  cost  to  the  counties 
[third  and  fourth  class  counties  com- 
prising a judicial  circuit]  for  the 
compensation  of  these  persons  [a  juve- 
nile officer  and  other  juvenile  court 
personnel]  shall  be  prorated  among 
the  several  oountles  and  upon  a ratio 
to  be  determined  by  a comparison  of  the 
respective  populations  of  the  counties." 

A fortiori.  Section  211.391.4,  RSMo  1959j  provides: 

"The  salaries  and  expenses  of  Juvenile 
officers  and  other  Juvenile  oourt 
personnel  serving  two  or  more  counties 
of  the  third  and  fourth  classes  which 
comprise  one  or  more  Judicial  circuits 
are  payable  out  of  eounty  funds  and 
prorated  among  the  several  counties 
served  upon  a ratio  determined  by  a 
comparison  of  the  respective  popula- 
tions of  the  county." 

CONCLUSION 


Entertaining  these  views,  it  is  my  opinion  that: 

1.  It  is  mandatory  that  the  Judge  of  a judicial  circuit 
comprised  of  third  and  fourth  class  counties  appoint  a 
Juvenile  officer  or  enter  Into  an  agreement  under  which  such 
an  officer  is  appointed  for  hia  circuit  and  one  or  more  other 
circuits, 

2.  It  is  permissible  for  a deputy  juvenile  officer  to 
be  appointed  when  no  appointment  of  a Juvenile  officer  for 
the  circuit  has  been  made. 

3.  A deputy  Juvenile  officer,  although  appointed  for 
an  entire  circuit,  nay  be  designated  to  serve  one  specific 
county  within  a judicial  circuit  at  the  exclusive  discretion, 
and  under  the  direction  and  control  of  the  juvenile  court 
for  the  circuit. 
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4.  The  salary  and  expense  of  deputy  juvenile  officers 
serving  third  and  fourth  class  counties  comprising  a judicial 
circuit  must  be  prorated  amongst  all  of  the  counties  of  the 
circuit  according  to  their  population,  regardless  of  how  or 
where  such  deputies  are  directed  to  serve  by  the  court. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  assistant,  Howard  L.  McFadden. 

Yours  very  truly, 


Attorney  Qeneral 


INCOME  TAX: 


In  the  interpretation  of  the  meaning  of  "gross 
income"  as  used  in  Section  143.170,  the  term 
should  be  limited  to  "income"  as  defined  in 
Section  143.100. 


June  6,  1962 


OPINION  NO.  7 (1962) 
2b7  (1961) 


Honorable  M.  E.  Morris 
Director,  Department  of  Revenue 
JefferBon  Building 
Jefferson  City,  Missouri 

Dear  Mr.  Morris  i 

This  is  in  reply  to  your  letter  requesting  an  of- 
ficial opinion  from  this  office.  Your  letter  reads  as 
followst 


FILED 

n 


"We  should  like  to  have  your  official 
Interpretation  of  Sections  143,100 
and  143.170  RSMo  59. 

"Section  143.170  in  part  speoifles 
that  'No  person  can  be  claimed  as  a 
dependent  who  has  a gross  income  of 
four  hundred  dollars  or  more  during 
the  taxable  year  for  whioh  the  return 
is  filed  • . 

"In  Interpreting  the  meaning  of  'gross 
income*  should  any  Income  other  than 
that  defined  in  Section  143.100  be 
considered  in  determining  a dependency 
creditt" 

Section  143.100  ref erred  to  in  your  opinion  request 
reads  as  follows: 

"Income  defined net  Income.— 1. 

Income  shall  include  gains,  profits, 
and  earnings  derived  from  salaries, 
wages  or  compensation  ror  personal 
services  of  whatever  kind  and  in  what- 
ever form  paid)  and  from  professions. 
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vocations,  businesses,  trade,  com- 
merce, or  sales  or  dealings  in  prop- 
erty whether  real  or  personal,  grow- 
ing out  of  the  ownership  or  the  use 
of  any  Interest  in  real  or  personal 
property.  In  any  case  of  sale  of 
capital  assets,  consisting  of  real 
or  personal  property  wh3  6h  has  been 
held  for  less  than  six  months  one 
hundred  per  cent  of  the  gain  or  less 
shall  be  taken  into  consideration  in 
computing  net  income;  where  real  or 
personal  property  has  been  held  for 
more  than  six  months  only  fifty  per 
cent  of  the  gain  or  loss  resulting 
from  sale  or  exchange  shall  be  taken 
into  account  in  computing  net  Income, 
but  in  such  cases  any  loss  used  in 
computing  the  net  income  shall  not 
exceed  two  thousand  five  hundred  dol- 
lars over  and  above  gain  for  the  same 
period.  The  term  'capital  assets', 
as  used  in  this  subsection  means  prop- 
erty  held  by  the  taxpayer  (whether 
or  not  connected  with  hie  trade  or 
business),  but  does  not  Include: 

(1)  Stock  in  trade  of  the  tax- 
payer or  other  property  of  a kind 
which  would  properly  be  Included  in 
the  inventory  of  the  taxpayer  if  on 
hand  at  the  close  of  the  taxable  year, 
or  property  held  by  the  taxpayer  prima- 
rily for  sale  to  customers  in  the  ordi- 
nary course  of  his  trade  or  business; 

(2)  Personal  property  used  in 
his  trade  or  business,  of  a character 
which  is  subject  to  the  regular  al- 
lowance for  depreciation; 

(3)  A copyright,  a literary, 
musical  or  artistic  composition  or 
similar  property,  held  by  a taxpayer 
in  whose  hands  the  basis  of  such  prop- 
erty is  determined,  for  the  purpose 

of  determining  gain  from  a sale  or 
exchange,  in  whole  or  in  part  by  refer- 
ence to  the  basis  of  such  property  in 
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the  hands  of  the  person  whose  person- 
al efforts  created  such  property; 

(4)  Gain  or  loss  on  the  sale  of 
property  as  defined  In  the  foregoing 
descriptions,  subdivision  (1)  to  (4), 
shall  be  classified  as  ordinary  gain 

or  loss  transactions  taxable  one  hundred 
per  cent; 

(5)  In  the  case  (a)  of  a casual 
sale  or  other  casual  disposition  of 
personal  property  (other  than  property 
of  a kind  which  would  be  properly  in- 
cluded in  the  Inventory  of  the  taxpayer 
If  on  hand  at  the  close  of  the  taxable 
year),  for  a price  exceeding  one  thousand 
dollars,  or  (b)  of  a sale  or  other  dis- 
position of  real  property,  if  in  either 
case  the  Initial  payments  do  not  exceed 
thirty  per  cent  of  the  selling  price, 
the  tax  on  the  net  profit  on  such  trans- 
action, computed  as  aforesaid,  shall  be 
Imposed  only  on  that  portion  of  such  net 
profit  which  the  amount  actually  received 
in  payment  of  the  purchase  price  bears 

to  the  total  purchase  price.  As  used 
in  this  section,  the  term  'Initial  pay- 
ments ♦ meanB  the  payments  received  in 
cash "or  property  other  than  evidences 
of  indebtedness  of  the  purchaser  during 
the  taxable  period  in  which  the  sale  or 
other  disposition  is  made. 

"2.  Income  shall  also  include  interest, 
rent,  dividends,  securities  and  gains, 
profits  and  earnings  from  any  other  trans- 
actions of  any  business  carried  on  for 
gain  or  profit;  and  from  any  sources 
whatever;  income  shall  also  include  the 
share  of  each  person  in  the  undistributed 
profits  and  earnings  of  partnerships,  and 
the  share  of  each  stockholder  in  the  un- 
distributed profits  and  earnings  of  cor- 
porations, joint  stock  companies,  or  joint 
stock  associations  whose  income  is  not  ex- 
empted and  against  whose  income  there  is 
no  provision  for  a tax. 
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”3*  Amounts  received  as  an  annuity 
under  an  annuity  contract  shall  be  In- 
cluded In  gross  Income;  except  that 
there  shall  be  excluded  from  gross  In- 
come the  excess  of  the  amount  received 
In  the  taxable  year  over  an  amount  equal 
to  three  per  cent  of  the  aggregate  premi- 
ums or  considerations  paid  for  such  an- 
nuity, whether  or  not  paid  during  such 
year,  until  the  aggregate  amount  ex- 
cluded from  gross  income  equals  the 
aggregate  premiums  or  considerations 
paid  for  such  annuity. 

"4.  Income  shall  also  Include  all  peri- 
odic payments,  whether  or  not  made  at 
regular  intervals,  received  by  a wife 
who  Is  divorced  or  legally  separated 
from  her  husband  under  a decree  of  di- 
vorce or  separate  maintenance,  but  shall 
not  include  that  portion  of  such  peri- 
odic payments  which  are  fixed  by  the  de- 
cree or  written  instrument  for  the  sup- 
port of  minor  children  of  such  husband. 

If  any  periodic  payment  Is  less  than 
the  amount  specified  In  the  decree  or 
written  Instrument  for  the  support  of 
minor  children,  such  payment,  to  the 
extent  of  such  sum  payable  for  such  sup- 
port, shall  be  considered  a payment  for 
suoh  support.  Such  payments  as  are  Imposed 
upon  or  Incurred  by  such  husband  under 
such  decree  or  under  a written  Instrument 
Incident  to  such  divorce  or  separation 
for  alimony  shall  be  deductible  from  the 
adjusted  gross  Income  as  determined  In 
accordance  with  this  section.  No  part 
of  any  court  decree  which  represents 
payment  for  child  support  Is  deducti- 
ble on  the  Income  tax  return. 

"5*  Interest  on  bonds,  notes  or  other 
Interest-bearing  obligations  of  residents, 
corporate  or  otherwise,  to  the  extent  de- 
ductible by  such  residents.  Interest  on 
any  obligation  secured  by  lien  on  any 
property  having  a situs  in  this  state, 
to  the  extent  deductible  by  the  lienor, 
and  wages,  salaries  and  compensation  paid 
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to  a nonresident  for  services  rendered 
in  this  state,  and  undistributed  profits 
and  earnings  of  partnership  accruing  on 
account  of  business  and  transaction  in 
this  state,  and  dividends  on  capital 
stock,  and  undistributed  profits  and 
earnings  of  corporations.  Joint  stock 
companies  or  joint  stock  associations 
whose  income  is  not  exempted  and  against 
whose  income  there  is  no  provision  for 
a tax,  accruing  on  account  of  business 
transactions  in  this  state,  and  gains, 
profits  and  earnings  from  any  use  or 
sale  of  real  or  personal  property  in 
this  state,  or  any  Interest  therein 
shall  be  considered  as  from  sources 
within  this  state. 

w6.  Dividends  on  the  stock  of  any  sub- 
sidiary corporation  incorporated  under 
the  laws  of  this  state  shall  not  be  re- 
garded as  taxable  Income  to  the  parent 
corporation  where  such  parent  corpor- 
ation makes  a consolidated  return  for 
Income  tax  purposes  to  the  United  States 
and  includes  the  income  of  such  subsidi- 
ary therein.  Dividends  on  corporate 
stock  owned  by  another  corporation  shall 
not  be  income  of  the  corporation  receiving 
such  dividends  where  the  corporation  de- 
claring the  dividend  has  paid  its  tax 
to  this  state  on  the  portion  of  its  in- 
come subject  to  tax  by  this  state. 

B7.  Net  Income  shall  be  determined  by 
deducting  from  Income  the  deduct ions  now 
or  hereafter  provided  by  law." 

Section  143.160  provides  ''In  ascertaining  net  income 
there  may  be  deducted  from  gross  income  derived  during  the 
same  period  the  following!  * * (Emphasis  supplied). 

The  statute  then  proceeds  to  set  out  allowable  deductions 
to  the  taxpayer. 
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Section  143.170  generally  sets  out  the  standard  de- 
ductions for  dependents  and  states  "*  * * No  person  can 
be  claimed  as  a dependent  who  has  a gross  Income  of  four 
hundred  dollars  or  more  during  the  taxable  year  for  which 
the  return  is  filed  * * *” , The  statute  then  proceeds 
to  define  who  may  qualify  as  dependents. 

The  question  presented  by  you  hinges  solely  on  the 
meaning  of  "gross  income”  ac  referred  to  in  Section  143.170. 
Is  this  term  limited  by  the  definition  of  'income"  referred 
to  in  Section  143.100  or  is  some  other  standard  applied? 

There  is  a general  rule  of  statutory  construction 
for  revenue  laws  that  they  axe  construed  in  favor  of  the 
taxpayer  and  against  the  taxing  authority.  In  re  Kansas 
City  Star-  Company,  142  SW2d  1029#  346  Mo.  638;  State  ex 
rel.  Ford  Motor  Company  vs.  Gahner,  24  SW2d  13#  325  Mo. 

24.  The  fact  that  a particular  subject  of  taxation  is 
within  the  purview  and  intendment  of  the  taxing  statute 
must  clearly  appear.  Artophone  Corp.  vs.  Coale,  133  SW2d 
342,  347#  345  Mo.  344. 

Another  applicable  rule  of  statutory  construction  is 
that  the  definition  of  a term  in  a statute  must  be  given 
great  weight  in  construing  the  statute.  In  the  case  of 
Producers  Produce  Company  vs.  Industrial  Commission,  281 
SW2d  619,  the  Springfield  Court  of  Appeals  noted,  1.  c. 

629  (6-9Jj 


"We  think  the  trial  court  disregarded 
the  rule  of  construction  that  the  statute 
as  a whole  should  be  considered  in  de- 
termining the  Intention  of  the  Legis- 
lature in  it 8 passage.  The  lawmaking 
body's  own  construction  of  its  language 
oy  means  of  definition  of  the  terms  em- 
ployed, should  be  followed  in  the  in- 
terpretation of  the  Act  or  section  to 
which  it  x-elates  and  is  Intended  to  apply. 
Indeed  a statutory  definition  supersedes 
the  commonly  accepted,  dictionary  or 
Judicial  definition.  Where  the  Act  passed 
by  the  Legislature  embodies  a definition 
it  is  binding  on  the  courts.” 
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The  Court  In  the  above  decision  cited  with  approval 
the  case  of  Lennox  Realty  Company  ve.  Hackett , 187  Atl. 
895,  898,  which  held* 

• even  If  the  mortgages  here  In- 
volved could  be  considered,  practically 
or  theoretically,  as  a part  of  the  capital 
of  the  plaintiff  corporation  as  the  tax 
commissioner  contends,  they  are  not  within 
the  scope  of  any  of  the  elements  sped- 
fled  by  the  statute,  and  if  It  might  be 
assumed  that  the  General  Assembly  would 
have  so  enlarged  the  definition  as  to  ‘in- 
clude them  had  It  contemplated  such  a situ- 
ation aa  la  here  presented,  and  It  la  not 
our  province  to  supply  the  omission  by 
Inferior  judicial  construction. w (Emphasis 
supplied). 

To  construe  "Income"  as  other  than  that  as  defined 
In  Chapter  143,  RSMo  1959,  would  make  effective  adminis- 
tration Impossible.  There  la  no  other  workable  standard 
available  other  than  that  spelled  out  In  this  statutory 
definition. 


COHCLUSION 

In  Interpreting  the  meaning  of  "gross  Income"  &b  used 
In  Section  143*170,  the  term  should  be  limited  to  "Income" 
as  defined  In  Seotlon  143.100. 

The  foregoing  opinion,  which  1 hereby  approve,  was 
prepared  by  my  assistant,  Robert  D.  Klngsland. 

Very  truly  yours. 


RiXimwi  Jh 


THOMAS  P.  EXOLETON 
Attorney  Oeneral 


VOTERS:  A registered  voter  in  Class  II,  III 

REGISTRATION  OF  VOTERS:  and  IV  counties  whose  name  is  changed 

must  reregister  in  order  to  vote. 

Such  person  may  reregister  at  any 
time.  County  Clerk  shall  not  cancel 
or  reinstate  any  registration  within 
five  days  prior  to  election  except 
by  order  of  Circuit  Court. 

Opinion  No.  10  (62)  No.  282  (6l) 
Mansur 

April  11,  1962 


Honorable  Harold  L.  Volkmer 
Prosecuting  Attorney 
>larlon  County 
Hannibal,  Missouri 

Dear  Mr.  Volkmer: 

In  your  letter  of  August  4,  I96I,  you  requested  an 
opinion  from  this  office  in  the  following  language: 

"1.  Must  a person,  who  la  registered 
to  vote  under  Chapter  116,  R.S.Mo., 
and  who  thereafter  because  of  marriage 
or  other  reasons  lawfully  changes  his 
or  her  surname,  re-register  under  his 
or  her  new  surname  in  order  to  be 
entitled  to  vote  at  any  subsequent 
election  in  which  the  registration 
book 8 are  used. 

"2.  May  a person  who  is  registered 
unier  Chapter  116,  R.S.Mo.,  and  there- 
after lawfully  changes  his  or  her 
surname  during  the  closed  period  for 
registration,  under  Section  116.030, 

R.S.Mo.,  vote  at  the  election  for  which 
the  books  were  closed,  using  his  or  her 
f onner  surname  or  new  surname . 

*3-  By  what  process  and  at  what  time 
may  the  official  in  charge  of  the 
registration  books  remove  registration 
cards  from  the  registration  books. 

Chapter  116,  R^Mo  1959*  governs  the  registration  of 
voters  in  cities  of  10,000  or  more  population  in  class  two, 
three  and  four  counties,  and  the  answer  to  the  questions  you 
submit  will  be  governed  by  this  chapter. 
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Section  lib. 010,  RSMo  1^59,  provides  there  snail  be  a 
registration  of  qualified  voters  under  the  provisions  of 
Chapter  lib  in  every  city  containing  at  least  10,000 
Inhabitants  located  in  a county  not  having  county -wide 
registration.  It  further  provides: 

"After  so  registering,  a qualified 
voter  shall  not  be  required  to  register 
again  unless  obliged  to  do  so  by  the 
terms  of  this  chapter.  The  registration 
of  any  voter  may  be  changed,  canceled 
or  transferred  only  as  provided  in  this 
chapter." 

Section  lib. 020,  RSMo  1959*  provides: 

"Every  citizen  of  the  United  States 
who  is  over  the  age  of  twenty-one  years, 
who  has  resided  in  this  state  one  year 
next  preceding  the  election  at  which 
he  will  be  entitled  to  vote,  and  during 
the  last  sixty  days  of  the  time  shall 
have  resided  in  the  city,  and  during  the 
last  ten  days  of  that  time  in  the 
precinct  of  the  ward  at  which  he  will 
be  entitled  to  vote,  who  has  not  been 
convicted  of  a felony  or  of  a misde- 
meanor connected  with  the  exercise  of 
the  right  of  suffrage,  who  is  not  an 
idiot  or  an  Insane  person  and  who  is  not 
kept  in  any  poorhouse  or  confined  in  any 
public  prison  shall  be  entitled  to 
register  and  vote  in  the  election 
precinct  where  his  name  is  registered, 
and  whereof  he  is  registered  as  a 
resident."  (Emphasis  supplied.) 

.Section  lib. 030,  RSMo  1959#  provides  in  part: 

"Any  qualified  elector  who  registers 
as  herein  provided  shall  be  entitled 
to  vote  in  the  election  precinct  wnere 
his  or  her  name  is  registered  and  in 
which  he  or  she  is  registered  as  a 
resident.  * * *"  (Emphasis  supplied.) 

^ald  section  llb.030  also  provides  for  the  county  clerk 
to  supervise  the  registration  of  voters  and  further  provides: 
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"No  person  shall  be  entitled  to  register 
within  a period  of  twenty -eight  days 
prior  to  any  election  in  which  the 
registration  records  provided  for  in  this 
chapter  are  used.  The  county  clerk  shall 
not  cancel  or  reinstate  any  registration 
within  five  days  prior  to  any  such 
election,  except  at  the  direction  or 
order  of  the  circuit  court.  * * *" 

Section  116.070,  RSMo  1959*  provides  in  part: 

"Any  person  who,  after  registration, 
lawfully  changes  his  or  her  surname, 
shall  be  entitled  to  reregister  under 
the  changed  name,  and  the  county  clerk  shall 
cancel  the  previous  registration.  Any  regist- 
ered voter  who  changes  his  address  within  the 
city  may,  at  any  time  prior  to  the  close  of 
registration  for  any  election,  transfer  his 
registration  by  sending  to  the  county  clerk 
a signed  application  for  transfer  or  by 
appearing  in  person  at  the  office  of  the 
county  clerk  and  making  application  for 
transfer.  • * •" 

Section  116.070  further  provides: 

"Any  duly  registered  voter  who  has 

complied  with  the  provisions  of  this 

chapter  and  who  shall  change  his  address 

within  the  city  during  the  closed  period 

for  registration  may  for  the  purpose  of 

the  election  immediately  following  such 

closed  period  vote  in  the  precinct  in 

which  he  is  properly  registered,  even  though 

he  may  have  moved  from  that  address  during 

the  closed  period,  if  in  all  other  respects 

he  is  a properly  qualified  voter  of  3uch  city." 

Article  VIII,  Section  2,  Constitution  of  Missouri,  19^5» 
provides  in  part: 

"All  citizens  of  the  United  States, 
including  occupants  of  soldiers  * and 
sailors*  homes,  over  the  age  of  twenty- 
one  who  have  resided  in  this  state  one 
year,  and  in  the  county,  city  or  town 
sixty  days  next  preceding  the  election 
at  which  they  offer  to  vote,  are  entitled 
to  vote  at  all  elections  by  the  people.  * * •*' 
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Article  VIII,  Section  5#  Constitution  of  Missouri,  1945# 
provides: 


"Registration  of  voters  may  be 
provided  for  by  law." 

The  general  rules  governing  the  construction  of  reglstra 
tlon  laws  Is  stated  In  29  C.J.S.,  Elections,  Sec.  37#  Page  60 
as  follows: 

"The  primary  purpose  of  registration  laws 
is  to  prevent  the  perpetration  of  fraud 
at  elections  by  providing  in  advance  there- 
of an  authentic  list  of  the  qualified 
electors;  and  every  part  of  a registration 
act  must  be  so  construed  as  to  effectuate 
this  purpose,  and  to  give  electors  the 
fullest  opportunity  to  vote  that  is  con- 
sistent with  reasonable  precautions  against 
fraud.  Likewise,  all  provisions  of  such 
laws  should,  if  possible,  be  construed  so 
as  to  avoid  conflict.  " 

In  29  C.J.S.,  Elections,  Sec.  13#  page  33,  it  is  stated: 

"In  some  Jurisdictions  the  constitution 
makes  provision  for  the  registration  of 
voters,  and  legislation  must  be  consist- 
ent with  the  constitutional  regulations. 

• * # • • * 

"Registration  laws,  as  such,  usually  are 
not  regarded  as  adding  a new  qualification 
to  those  prescribed  by  the  constitution, 
or  as  abridging  the  constitutional  right 
of  suffrage,  but  rather  as  reasonable  and 
convenient  regulations  of  the  mode  of 
exercising  the  right  of  suffrage,  although, 
as  is  observed  in  subdivision  b(2)  of  this 
section,  a registration  law  is  void  which 
attempts  to  prescribe  qualifications  addi- 
tional to  those  fixed  by  the  constitution. 

» * *" 

In  State  ex  rel  Meyer  vs.  Woodbury,  Supreme  Court,  10 
S.  W.  2d  524,  the  court  held  that  a statute  requiring  a voter 
to  be  registered  before  being  eligible  to  vote  was  not  a 
conflict  with  the  constitutional  provision  defining  voters' 
qualifications,  and  that  such  statute  did  not  impose  an 
unreasonable  requirement  upon  the  voter. 
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In  State  ex  rel  Hay  vs.  Flynn,  St.  Louis  Court  of  Appeals, 
147  S.  W.  2d  210,  the  voter  appeared  before  the  election 
board  less  than  fifteen  days  before  the  election  and  wanted 
to  register.  Thei«  was  no  contention  that  the  voter  was  not 
a qualified  elector  In  all  respects  if  she  had  presented  her- 
self for  registration  in  due  time.  The  court  held  that  she 
was  not  entitled  to  register  to  vote  for  the  particular 
election.  The  court  stated,  1.  c.  211: 

"Relator's  position  is  that  the  provisions 
of  Section  15  supra,  which  require  that 
registration  shall  be  closed  fifteen  days 
preceding  a general  election,  and  forty 
days  prior  to  a municipal  election,  are 
mandatory,  while  respondent  contends  the 
provisions  are  merely  directory.  There 
is  no  absolute  test  by  which  the  question 
here  presented  may  be  resolved,  but  in 
passing  upon  the  matter,  the  prime  object 
is  to  ascertain  the  legislative  intent 
from  a consideration  of  the  statute  as  a 
whole,  bearing  in  mind  its  ob.Ject  and  the 
consequences  that  would  result  from  con- 
struing it  one  way  or  the  other.  State 
ex  rel.  Ellis  v.  Brown,  326  Mo.  627,  33 
S.  W.  2d  104.  The  primary  purpose  of 
registration  laws  is  to  prevent  fraudu- 
lent abuse  of  the  franchise,  by  providing 
in  advance  of  elections  an  authentic  list 
of  the  qualified  voters.” 

In  65  C.J.S.,  Names,  Sec.  3*  page  4,  It  Is  stated: 

"At  marriage  the  wife  takes  the  husband's 
surname  which  becomes  her  legal  name. 

Her  maiden  surname  is  absolutely  lost, 
and  she  ceases  to  be  known  thereby." 

These  general  principles  must  be  applied  in  construing 
the  statutory  provisions  involved  herein,  and  all  the 
statutory  provisions  must  be  harmonized,  if  possible. 

In  considering  the  first  question  submitted.  Section 
116.070,  supra,  provides  that  any  person  who  lawfully  changes 
his  or  her  surname  after  registration  shall  be  entitled  to 
register  under  the  changed  name.  This  statute  is  not  mandatory 
but  merely  states  that  such  person  shall  be  entitled  to  re- 
register. 
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Section  116.030,  supra,  provides  that  any  qualified 
elector  who  registers  as  provided  herein  shall  be  entitled 
to  vote  in  the  precinct  where  his  or  her  name  is  registered. 
We  believe  that  a person  must  be  registered  in  his  or  her 
lawful  name  before  being  entitled  to  vote.  As  heretofore 
stated,  the  primary  purpose  of  the  registration  of  voters 
is  to  prevent  the  attempt  of  fraudulent  use  of  the  voting 
franchise  by  determining  in  advance  those  persons  qualified 
to  vote.  The  identification  of  voters  is  by  name. 

Section  116.130,  RSMo  1959#  requires  the  voter  to 
identify  himself  and  sign  his  name  before  receiving  a ballot. 
It  further  provides  the  Judges  of  the  election  shall  permit 
no  person  to  vote  unless  properly  identified  as  a resident 
of  the  precinct  and  registered  as  such.  Sr.id  section  further 
provides:  "Whereupon  the  name  of  the  person  being  found  in 
the  registration  records  of  the  precinct  in  which  he  offers 
to  vote,  the  vote  of  such  person  shall  be  received  and 
counted  as  other  votes."  (Emphasis  supplied) 

Under  Section  116.050,  RSMo  1959#  dealing  with  the 
duties  of  the  county  clerk  in  administering  this  law,  the 
county  clerk  is  authorized  to  use  any  practical  method,  such 
as  the  checking  of  mailing  lists  or  other  available  records, 
which  may  assist  him  in  checking,  verifying,  and  keeping  up 
to  date  the  records  of  registration.  This  procedure  would 
be  ineffective  if  the  elector  was  not  required  to  be  regis- 
tered under  his  correct  name.  Since  a woman  when  she 
marries  loses  her  maiden  name  and  acquires  the  surhame  of 
her  husband  as  her  lawful  name,  such  person  would  not  be 
registered  under  her  lawful  name  if  she  did  not  reregister 
after  her  marriage. 

It  is  our  opinion  that  a woman  who  is  registered  as 
a voter  in  her  maiden  name  and  thereafter  marries  has  to 
reregister  under  her  married  name  before  she  is  entitled 
to  vote  at  subsequent  elections  where  registration  is 
required. 

In  your  second  question  you  want  to  know  whether  a 
person  who  changes  his  or  her  name  during  the  closed  period 
for  registration  is  entitled  to  vote  using  his  or  her  former 
surname  or  new  surname. 

There  are  a number  of  court  decisions  in  this  state 
construing  voter  registration  laws.  They  all  deal  with 
failure  to  register  or  to  transfer  registration  in  com- 
pliance with  the  statutes.  They  all  involve  situations 
where  the  voter  could  comply  with  the  registration  laws 
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but  merely  failed  to  do  so.  Such  decisions  are  of  very 
little  value  In  determining  the  question  submitted  herein. 

Article  VIII , Section  2 $ of  the  Constitution  determines 
the  qualifications  of  voters.  Although  Article  VIII,  Section 
5,  provides  that  laws  may  be  enacted  providing  for  registration 
of  voters,  such  laws  cannot  conflict  with  the  other  consti- 
tutional provision  regarding  the  qualifications  of  voters. 

Under  the  facts  submitted  herein,  where  the  voter's 
name  Is  changed  during  the  closed  period  for  registration, 
there  Is  no  statutory  provision  providing  for  a remedy  for 
such  change  of  conditions.  Such  person  cannot  be  charged 
with  neglect  or  failure  to  act  to  change  or  correct  his 
registration  In  order  for  the  person  to  comply  with  the 
registration  laws.  Certainly  there  Is  a considerable 
difference  In  a situation  where  the  voter  has  a remedy 
under  the  statute  and  falls  to  comply  with  It  and  a situa- 
tion where  the  voter  has  no  statutory  remedy. 

The  voter  registration  laws  must  be  harmonised  if 
possible  and  cannot  be  In  conflict  with  constitutional 
provisions  regarding  the  qualification  of  voters  (29 
C.J.S.,  Elections,  page  60,  supra). 

A voter  cannot  be  denied  the  right  to  vote  because  he 
Is  not  correctly  registered  when  there  Is  no  statutory  pro- 
cedure for  him  to  be  correctly  registered.  To  deny  him  the 
right  to  vote  under  such  conditions  would  be  in  violation 
of  his  constitutional  right  to  vote.  Likewise,  we  do  not 
believe  the  Legislature  intended  for  the  registration  laws 
to  deny  such  person  the  right  to  vote. 

Section  116.070,  supra,  provides  that  any  person  who 
after  registration  lawfully  changes  his  or  her  suvname 
shall  be  entitled  to  reregister  under  the  changed  name. 

This  gives  the  person  the  absolute  right  to  be  reregister- 
ed under  the  changed  name  and  to  have  the  previous  registra- 
tion canceled  by  the  county  clerk.  The  statute  by  using  the 
word  "reregister”  we  believe  distinguishes  the  registration 
from  an  initial  registration.  Section  116.030,  supra,  pro- 
vides that  no  person  shall  be  entitled  to  register  within 
twenty-eight  days  prior  to  an  election  in  which  the  regis- 
tration records  are  to  be  used.  We  believe  this  applies 
only  to  a voter  who  has  not  been  previously  registered  and 
does  not  prohibit  a registered  voter  from  reregistering 
under  the  changed  name.  It  Is  our  opinion  that  a register- 
ed voter  who  changes  his  or  her  surname  has  the  right  to 
reregister  under  his  or  her  changed  name  at  any  time. 
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In  your  third  question  you  Inquire  by  what  process 
and  at  what  time  may  the  person  In  charge  of  registration 
books  remove  registration  cards. 

Section  116.030,  RSMo  1959 , provides  in  part  that  the 
county  clerk  shall  not  cancel  or  reinstate  any  registration 
within  five  days  prior  to  any  such  election  except  at  the 
direction  or  order  of  the  circuit  court. 

Section  116.110,  RSMo  1939#  provides  in  part  that: 

"Cancellation  of  registration  shall  be 
made  by  the  county  clerk  whenever  it  1s 
brought  to  his  attention  that  a registered 
voter  be  dead,  disfranchised  or  removed 
from  the  city,  in  which  case  the  county 
clerk  shall  stamp  the  word  'canceled' 
across  the  face  of  all  three  signatures 
of  the  registered  voter,  and  he  shall 
note  thereunder  the  reason  for  cancella- 
tion] • * 

Said  section  further  provides  that  before  any  voter's  name 
is  canceled  for  any  reason  other  than  a change  of  name  or 
transfer  of  residence  the  county  clerk  shall  send  a notice 
of  cancellation  to  the  last  known  address  of  such  voter  and 
also  notify  the  chairman  of  the  two  major  political  parties 
and  a notation  thereof  shall  be  made  on  the  master  registra- 
tion. 


Section  116.090,  RSMo  1939#  provides  for  the  registra- 
tion lists  to  be  checked  each  four  years  by  the  county  clerk 
and  the  names  of  the  persons  found  to  be  improperly  registered 
or  disqualified  shall  be  published  in  a newspaper,  and  if  the 
voter  does  not  appear  at  the  office  of  the  county  clerk  within 
thirty  days  of  such  publication  his  name  shall  be  stricken 
from  the  list. 

Under  Section  116.010,  KSHo  1939#  the  registration  of 
any  voter  may  be  changed,  canceled  or  transferred  only  as 
provided  by  statute. 

Under  these  statutory  provisions  cancellation  of  a 
voter's  registration  cannot  be  made  within  five  days  prior 
to  an  election  unless  by  a circuit  court  order  and  cancella- 
tion must  be  made  as  provided  in  Section  116.110  by  stamping 
the  word  "canceled"  acrosB  the  face  of  all  three  signatures 
of  the  voter  after  he  is  properly  notified. 
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* CONCLUSION 


It  Is  our  opinion  that: 

1.  A voter  duly  registered  as  a voter  in  a city  of 
ten  thousand  or  more  in  a county  of  class  two,  three  or 
four,  and  who  thereafter  changes  his  or  her  name  oust 
reregister  in  order  to  vote  at  subsequent  elections  where 
voter  registration  is  required, 

2.  A voter  duly  registered  as  a voter  who  changes  his 
or  her  surname  during  the  closed  period  for  registration 
oust  reregister  before  he  or  she  is  entitled  to  vote  and 
Buoh  person  may  reregister  at  any  time. 

3.  The  county  clerk  shall  not  cancel  or  reinstate  any 
registration  within  five  days  prior  to  an  election  eaeept 
by  order  of  a circuit  court.  Cancellation  of  registration 
is  to  be  made  by  writing  or  stamping  the  word  "canceled" 
over  the  signatures  of  the  voter  on  each  of  the  three 
signature  cards. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  assistant.  Moody  Mansur. 


Yours  very  truly. 


MMi&J 


'mmk  ? Yrmamm 

Attorney  Oeneral 
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COUNTY  LIBRARY  DISTRICTS: 


County  Library  Districts  and  City 
Libraries  established  under  Chapter 
182  RS  1959  are  required  to  prepare 
annual  budgets  under  the  provisions 
of  Chapter  67  Cum.  Supp.  1961. 


(Opn.  No.  307  - 6l) 


April  18,  1962 


No.  11  - 62 


Mr.  Paxton  P.  Price 
State  Librarian 
Missouri  State  Library 
State  Office  Building 
Jefferson  City,  Missouri 

Dear  Mr.  Price: 

This  office  is  in  receipt  of  your  request  for  a legal 
opinion,  which  reads  as  follows: 

‘irfill  the  provisions  of  Senate  Committee 
Substitute  for  Senate  Bill  No.  171,  71st 
General  Assembly,  apply  to  public  libraries 
established  and  operated  under  the  library 
lav/s  of  Missouri,  when  the  bill  goes  into 
legal  effect?" 

Further  inquiry  Indicates  that  your  request  relates  to 
those  puMic  libraries  which  may  be  established  under  the 
provisions  of  Chapter  182,  RSMo  1959.  As  we  understand  it, 
the  question  is  - does  Committee  Substitute  for  senate  Bill 
No.  171,  71st  General  Assembly  (67. 010  to  67. 100,  Supp. 

RSMo  1961),  apply  to  public  libraries  established  under 
Chapter  182,  RSMo  1959*  so  as  to  require  such  libraries  to 
prepare  annual  budgets. 

Section  67.010,  RSMo  1961  Cum.  Supp.  provides,  in  part, 
as  follows: 
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Each  political  subdivision  of  this  state, 
as  defined  in  section  70.120,  RSMo,  ex- 
cept  those  rdquifed  td  pl'fipaie  an  annual 
budget  by  chapter  50,  RSMo,  and  sections 
167.130,  167.160,  167.200,  and  167.240, 

RSMo,  shall  prepare  an  annual  budget.  * * *" 

The  exceptions  above  mentioned  in  this  statute  are  immaterial 
to  your  inquiry. 

Section  70.120,  RSMo  1959*  defines  'political  subdivision" 
as  follows: 

"(2)  'Political  subdivision'  shall  mean 
any  agency  or  unit  of  this  state  which 
now  is,  or  hereafter  shall  be,  authorized 
to  levy  taxes  or  empowered  to  cause  taxes 
to  be  levied.  ' 

Chapter  182,  RSMo  1959*  deals  with  several  types  of 
libraries.  We  will  deal  first  with  county  libraries  which 
are  covered  by  Sections  182. 010  to  182.120,  RSMo  1959. 

Section  24,  Article  VI  of  the  Constitution  provides  that  as 
prescribed  by  lav;,  counties,  cities  and  other  legal  subdivisions 
of  the  state  shall  have  an  annual  budget  and  file  annual  reports 
of  their  financial  transactions.  This  constitutional  provision 
is  expressive  of  the  policy  of  Missouri.  Chapter  67  accords  with 
this  policy. 

Our  Constitution  and  statutes  contain  a number  of  different 
definitions  of  "political  subdivisions".  There  is  no  reason 
why  the  legislature  may  not  define  "political  subdivisions" 
differently  for  some  purposes  than  for  others  except  only  where 
a specific  constitutional  definition  is  applicable.  The 
legislative  purpose  in  defining  "political  subdivision"  is 
primarily  to  assure  that  a particular  agency,  unit  or  instrumen- 
tality will  be  governed  by  the  particular  statute  in  question. 
Hence,  whatever  may  be  the  classical  concept  of  'political 
subdivision",  it  is  Irrelevant  in  ascertaining  the  legislative 
Intent  in  enacting  a statute  related  to  political  subdivisions 
as  defined  in  such  statute. 


-2- 


Mr.  Paxton  P.  Price 


The  obvious  purpose  of  Senate  Committee  Substitute  for 
Senate  Bill  171.  71st  General  Assembly  (Chapter  67,  RSMo, 

1961  Cum.  Supp.)  is  to  require  every  agency  or  unit  of  the 
state  except  those  specifically  excepted  to  prepare  budgets, 
provided  only  that  such  agency  or  unit  is  either  authorized 
to  levy  taxes  or  empowered  to  cause  taxes  to  be  levied. 

This  legislative  intent  is  manifested  by  incorporating  into 
Chapter  67  the  definition  of  "political  subdivision"  contained 
in  Section  70.120,  RSMo.  Such  definition  is  extremely  broad 
and  comprehensive.  Moreover,  by  simply  incorporating  the 
definition  of  the  term  as  contained  in  Section  70.120  the 
Legislature  evidenced  an  Intent  to  exclude  the  balance  of  the 
provisions  of  Chapter  70  insofar  as  they  relate  to  rural 
resettlement  or  rehabilitation  agreements  from  consideration 
in  ascertaining  the  meaning  to  be  ascribed  to  the  term  political 
subdivision" . 

It  follows,  therefore,  that  the  question  to  be  determined  is 
whether  a county  library  district  established  under  Chapter 
182  is  an  agency  or  unit  of  this  state  which  now  is  * * * 
authorized  to  levy  taxes  or  empowered  to  cause  taxes  to  be 
levied. " 

Section  182.010,  RSMo  1959*  provides  for  the  creation  of  a 
county  library  district,  a unit  distinct  and  separate  from  the 
county.  Excluded  from  such  districts  are  those  municipalities 
which  have  established  their  own  municipal  libraries.  The 
district  is  created  by  the  majority  vote  of  the  voters  of  the 
district  rather  than  the  voters  of  the  county.  So  too,  the 
tax  rate  is  voted  on  ana  must  be  approved  by  the  voters  of  such 
district. 

A brief  review  of  the  applicable  statutes  makes  it  clear 
to  us  that  a county  library  district  is  a political  subdivision 
within  the  meaning  of  the  term  as  usea  in  Chapter  67.  Section 
182.010,  RSMo  1959*  specifically  provides  for  the  creation  of 
a library  district.  Prior  to  its  amendment  in  1955  this  section 
specifically  provided  that  the  county  library  district  "shall 
be  a body  corporate  and  known  as  such'  • Although  this  language 
is  not  in  the  amended  section,  there  is  no  change  in  the  law. 
Inasmuch  as  Section  182.070  as  amended  by  the  laws  of  1955 
specifically  provides  that  the  district  is  a body  corporate. 
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Hence,  there  can  be  no  question  but  that  the  county  library 
district  is  a public  corporation  separate  and  apart  from 
the  county  itself.  It  is  an  agency  or  unit  of  the  state 
for  the  purpose  of  providing  the  educational  benefits  to 
be  derived  from  a free  public  library. 

Section  182.010,  RSMo  1959*  provides  that  the  voters  in 
the  county  library  district  may  vote  for  a mill  tax  for  a 
county  library  and  for  an  increase  in  such  tax.  Section 
182.020  provides  that  if  a majority  of  the  votes  cast  in  the 
district  is  in  favor  of  the  proposed  tax,  then  the  tax  specified 
shall  be  levied  and  collected  from  year  to  year.  The  tax  so 
authorized  by  the  voters  of  the  district  may  be  reconsidered  at 
an  election  of  said  district  held  at  least  five  years  after  the 
district  has  been  established.  Section  182.100  provides  means 
whereby  the  district  may  vote  upon  the  question  of  whether  or 
not  a library  building  should  be  erected  and  a tax  levied 
therefor.  Section  182.105  which  authorizes  the  voters  of  a 
district  to  pass  upon  the  question  of  issuing  bonds  for  the 
purchasing  of  grounds  and  erection  of  public  library  buildings 
specifically  provides  that  before  incurring  any  such  Indebtedness 
the  county  library  board  shall  provide  for  a tax  sufficient  to 
pay  the  interest  and  principal  of  such  indebtedness.  The  fore- 
going provisions  clearly  authorize  the  voters  of  the  district 
to  cause  taxes  to  be  levied  for  the  various  purposes  and 
functions  of  operating  the  library  district.  In  some  circumstances 
the  submission  of  such  issue  to  the  voters  is  caused  by  the  action 
of  the  library  board,  which  is  expressly  declared  to  be  in 
exclusive  control  of  the  property  and  affairs  of  the  district. 
Inasmuch  as  it  is  required  by  the  statute  that  the  voters  of 
the  district  as  such  must  approve  the  levy  of  the  tax,  this  can 
only  mean  that  the  district  itself  causes  such  taxes  to  be  levied. 
It  is  true  that  the  district  has  no  authority  to  levy  taxes  for 
library  purposes.  Inasmuch  as  only  the  county  court  can  do  so. 
However,  in  determining  whether  the  "district"  is  empowered  to 
cause  taxes  to  be  levied,  there  is  no  reasonable  basis  for 
attempting  to  distinguish  between  the  district"  as  such  and 
the  voter’s  of  the  district.  Obviously,  a "district  can  act 
only  through  people,  and  the  voters  of  the  district  are  in 
truth  and  in  fact  such  district  for  the  purpose  of  determining 
whether  the  district  is  "empowered  to  cause  taxes  to  be  levied". 
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In  State  ex  rel  Benson  v.  Union  Electric  Co..  Mo.  Sup.,  220 
SW2d  1,  4,  the  Supreme  Court  en  banc  referred  to  ’’the  fact 
of  the  district’s  lawfully  voting  the  tax." 

In  our  opinion,  therefore,  a county  library  district 
established  under  the  provisions  of  Chapter  182,  RSMo  1959, 
is  a political  subdivision"  within  the  meaning  of  that 
term  as  used  in  Chapter  67  RSMo,  1961  Cum.  oupp.,  and 
therefore  is  required  to  comply  with  said  chapter  respecting 
the  preparation  and  submission  of  budgets. 

next  consider  whether  city  libraries  under  Section 
182.140  to  182.301  are  political  subdivisions  as  that  term 
is  defined  in  Section  70.120  and  by  reason  thereof  required 
to  prepare  budgets  by  Chapter  67,  RSMo  1961  Cura.  Supp. 

Section  182.140,  RSMo  1961  Cum.  Supp.  applicable  to 
cities  containing  more  than  five  thousand  and  less  than 
six  hundred  thousand  inhabitants  provides  in  paragraph  1 
that  a free  public  library  established  under  said  section 
'shall  be  a body  corporate,  and  known  as  such".  The  proceeds 
of  the  tax  levied  for  library  purposes  by  the  voters  as  well 
as  other  moneys  of  the  library  are  required  by  the  statute  to 
be  kept  in  the  city  treasury  separate  and  apart  from  other 
moneys  of  the  city,  and  disbursed  by  the  proper  city  officer 
only  upon  properly  authenticated  warrants  of  the  city  lllrary 
board  of  trustees.  Paragraph  2.  To  the  same  effect  is 
paragraph  4,  Section  182.200  RSMo  1959*  That  section  also 
provides  that  the  library  board  of  trustees  'Ishall  have  the 
exclusive  control  of  the  expenditure  of  all  moneys  collected 
to  the  credit  of  the  library  fund,  and  of  the  construction  of 
any  library  building,  and  of  the  supervision,  care  and  custody 
of  the  grounds,  rooms  or  buildings  constructed,  leased,  or  set 
apart  for  that  purpose  . Paragraph  5 of  said  section  grants 
additional  powers  to  the  board  "as  a body  corporate". 

The  legislative  intent  is  clearly  manifested  to  treat  city 
free  public  libraries  as  public  corporations  separate  and 
independent  of  the  cities  in  which  they  have  been  established. 
The  cities  are  without  any  power  whatever  to  exercise  control 
over  the  funds  of  the  library,  all  such  control  being  committed 
to  the  library  boards,  infhlle  it  is  true  that  Section  182.140, 
prior  to  its  amendment  in  1955,  did  not  in  terms  refer  to  the 
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library  as  a "body  corporate"  as  does  the  more  recent  statute, 
it  is  our  view  that  when  all  of  the  statutes  are  read  as  a 
whole  the  legislative  intent  is  manifested  to  create  a body 
corporate  with  respect  to  the  library. 

That  the  legislature  deemed  city  libraries  to  be  units 
comparable  to  county  liDrary  districts  is  evidenced  by  the 
references  in  Section  182. 030  to  an  existing  municipal 
library  district ' . Inasmuch  as  no  statute  of  which  we  are 
aware  ever  previously  referred  to  the  city  library  as  a 
municipal  li:  rary  'district1’,  it  is  evident  that  the  legislature 
undoubtedly  believed  that  such  city  11  raries  were  in  fact 
library  districts.  The  mere  fact  that  the  establishment  of  such 
city  libraries  and  the  approval  of  a tax  therefor  is  to  be 
submitted  to  the  voters  of  the  city  does  not  militate  against 
our  view.  County  library  districts  do  not  necessarily  comprehend 
an  entire  county,  so  that  the  statute  could  not  very  well  require 
a vote  of  all  tne  voters  of  the  county.  Hence,  the  matter  would 
be  submitted  tc  the  vote  of  those  who  resided  within  the  territorial 
limits  of  the  district  as  such.  Or.  the  other  hand,  with  respect 
to  city  libraries  they  are  for  the  use  and  benefit  of  the  entire 
city,  no  part  thereof  being  excluded  from  the  territorial  limit 
of  the  area  served  by  the  library.  Hence,  the  voters  of  the 
city  are,  in  truth  and  in  fact,  the  voters  of  the  city  library 
corporation  or  district’.  There  is  no  magic  in  the  use  of  the 
word  "district"  as  applied  to  libraries.  A ’district  is  simply 
a defined  portion  of  a state,  county,  or  municipality  for 
administrative,  electoral  or  other  purposes.  The  term  is 
descriptive  of  the  territory  within  which  specific  authority  is 
exercised  for  certain  statutory  purposes,  *fhen  the  voters  of 
the  city  authorize  the  library  and  approve  the  tax  they  do  so  in 
their  capacity  as  voters  of  the  city  library  district  . 

In  ^tate  ex  rel  Carpenter  v«  City  of  St.  Louis,  Mo.  oup., 

2 SW2d  7i3,  it  was  held  that  a public  library  is  an  educational 
Institution  over  which  the  state  may  exercise  local  control,  and 
that  it  is  not  a matter  of  purely  municipal  concern.  By  the 
Library  Act,  the  legislature  was  held  to  assume  authority  to 
promote  education  in  localities  throughout  the  state  by  means 
other  than  through  the  instrumentality  of  schools.  In  our 
view,  therefore,  a city  library  established  pursuant  to  the 
provisions  of  Chapter  182  is  at  the  very  least  an  agency  of  the 
state  for  educational  purposes.  It  was  3aid  in  the  Carpenter 
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case,  'Education  is  not  limited  to  schools  and  it  is  within 
the  control  of  the  General  Assembly,  in  the  exercise  of  the 
State's  police  powers  to  provide  for  other  educational 
agencies  * # ' 


As  a state  policy,  the  General  Assembly  has  assumed  control 
of  public  free  libraries  as  educational  institutions.  That  is 
a legislative  determination  that  they  are  a matter  of  state 
concern.  As  we  have  pointed  out,  the  library  functions  through 
an  independent  board  as  a body  corporate,  which  has  exclusive 
control  over  the  expenditure  of  all  moneys  constituting  the 
library  fund.  The  Board  is  not  accountable  to  the  city 
authorities,  who  must  make  all  payments  out  of  the  fund  upon 
proper  warrants  of  the  board.  In  our  view,  therefore,  such 
city  libraries  are  agencies  of  the  state  and  are  "empowered  to 
cause  taxes  to  be  levied" • The  municipal  authorities  as  such  have 
no  power  to  levy  the  taxes  until  they  are  authorized  to  do  so 
by  the  proper  vote  of  those  upon  whom  the  burden  of  the  tax 
levy  would  fall  - the  voters  within  the  territorial  limits  served 
by  the  library.  These  libraries,  therefore,  come  within  the 
clear  intent  of  the  definition  contained  in  Section  70.120 
RSMo  1959,  as  agencies  of  the  state  "empowered  to  cause  taxes 
to  be  levied",  and  therefore  are  political  subdivisions  subject 
to  the  provisions  of  Chapter  67. 

As  we  have  stated  above,  the  legislative  intent  manifested 
in  Chapter  67  is  to  broaden  as  far  as  possible  the  requirements 
that  all  agencies  or  units  of  the  state  prepare  budgets.  If 
the  statute  be  construed  to  apply  to  county  library  districts  but 
not  to  city  libraries,  the  result  in  our  view  would  be  absurd 
and  contrary  to  the  legislative  purpose.  There  is  no  essential 
difference  in  the  powers,  duties  and  functions  of  county  library 
districts  and  city  libraries.  The  board  of  each  such  library 
*»s  exclusive  control  over  the  expenditure  of  library  funds. 

We  can  conceive  of  no  possible  legislative  purpose  which  would 
be  served  by  requiring  that  only  county  library  districts 
prepare  budgets  and  that  city  libraries  be  under  no  obligation 
to  do  so.  Inasmuch  as  the  city  authorities  have  no  power 
over  the  library  fund,  the  result  would  be  that  neither  the  city 
nor  the  city  library  board  would  be  required  to  prepare  a budget 
for  the  library,  whereas  under  identical  circumstances  the  county 
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library  board  would  be  compelled  to  do  so.  In  our  opinion. 
Chapter  67  is  equally  applicable  to  both  county  and  city 
libraries  which  are  governed  by  Sections  182.010  to  182.301. 

It  follows  that  such  city  libraries  are  political  subdivisions 
within  the  meaning  of  Section  70.120  and  required  to  prepare 
budgets  as  required  by  Chapter  67,  RSMo,  196I  Cum.  Supp. 

In  arriving  at  our  conclusion,  we  have  not  overlooked  the 
statement  of  our  Supreme  Court  en  banc  in  State  ex  rel  Board 
of  Directors  of  St.  Louis  Public  Library  v.  buyer,  234  Stf2d 
604,  60&* 

"Of  course,  the  Library  is  not  a polit- 
ical subdivision  of  the  State  under  the 
definition  of  Sec.  15,  art.  X of  the 
Constitution  (or  any  other  definition); 
but  we  do  not  think  that  determines  the 
matter  as  the  City  contends.1' 

rfhat  was  said  in  that  case  must  necessarily  be  read  in  the 
light  of  the  question  for  decision.  As  was  said  in  State  ex 
rel  Blxby  v.  City  of  St.  Louis.  241  Mo.  231,  145  SW  udl,  B03: 

"The  language  used  by  a judge  in  his 
opinion  is  to  be  interpreted  in  the 
light  of  the  facts  and  Issues  held  in 
Judgment  in  the  concrete  case  pre- 
cisely as  in  every  human  document  • • • 

It  would  be  a wide  and  very  mischievous 
departure  from  correct  canons  of 
interpretation  to  disconnect  general 
language  from  the  issues  and  facts  of  a 
given  case  and  to  apply  that  general 
language  mechanically  or  automatically 
to  the  different  facts  and  different 
Issues  of  another  case;  for  the  sense 
must  be  limited  according  as  the 
subject  requires,  the  words  take  color 
from  their  context." 

The  Dwyer  case  involved  the  right  of  the  library  to  a 
share  in  the  intangible  taxes  returned  by  the  Director  of 
Revenue  to  the  City  of  St.  Louis.  The  question  for  determina- 
tion in  that  case  was  stated  by  the  Court  as  follows* 
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The  question  involved  is  whether  Sections 
4 and  15>  art.  X,  1945  Constitution,  Mo. 

R.S.A.,  prevents  these  amounts  from  going 
to  the  Library  Fund.'1 

Hence,  when  the  Court  was  considering  whether  the  library  was 
a political  subdivision,  its  parenthetical  reference  to 
any  other  definition’  meant  only  any  definition  which  might 
be  applicable  to  the  question  for  determination  in  that 
case.  Obviously,  the  Court  did  not  search  through  the 
statute  books  to  ascertain  whether  any  of  the  many  definitions 
of  political  subdivision  might  apply  to  city  libraries,  because 
no  such  question  was  before  the  Court.  It  is  equally  obvious 
that  the  Court  did  not  have  before  it  any  question  comparable 
to  that  here  involved,  namely  whether  the  1961  legislative 
intent  manifest  in  Chapter  67  was  to  include  city  libraries  as 
among  those  agencies  or  units  of  the  state  which  should  be 
required  to  prepare  budgets. 

CONCLUSION 


It  is  the  opinion  of  tills  office  that  both  county  Horary 
districts  and  city  libraries  established  under  Chapter  182, 
KSMo  1959,  are  required  to  prepare  annual  budgets  under  the 
provisions  of  Chapter  67,  Cum.  Supp.  1961  (Senate  Committee 
Substitute  for  Senate  Bill  171,  71st  General  Assemoly) . 

Tills  opinion,  which  I hereoy  approve,  was  prepared  by 
my  assistants,  Mr.  Gordon  Siddens  and  Mr.  Joseph  Nessenfeld. 

Yours  very  truly. 


THCMAiJ  p.-wuxm 

Attorney  General 


JGMJMiOiJ 


CIGARETTE  TAX: 


Cigarette  tax  paid  by  whole- 
saler on  cigarettes  sold  by 
him  and  later  returned  may  be 
refunded  to  wholesaler  in  cer 
tain  circumstances. 

Opn . No.  335(1961) 
No.  15(1962) 


February  l6,  1962 

\r  ! 


Mr.  R.  B.  Browning,  Supervisor 
Cigarette  Tax  Division 
Department  of  Revenue 
Jefferson  City,  Missouri 

Dear  Mr.  Browning! 

This  refers  to  your  letter  requesting  an  opinion  con- 
cerning cigarette  tax  refunds,  which  letter  reads  as  fol- 
lows! 


"I  should  like  to  request  an  opinion 
from  your  department  as  to  the  effect 
the  insertion  of  paragraph  4 of  Sec- 
tion 149*020  Will  have  on  the  previous 
ruling  from  your  office  relative  to 
refunds." 

The  prior  opinion  of  this  office  to  which  you  refer  is 
one  addressed  to  you  under  date  of  November  17,  195&,  in 
which  we  concluded  as  follows! 

"It  is  the  opinion  of  this  office 
that  no  refund  of  the  State  cigarette 
tax  may  be  made  to  a wholesaler  with 
respect  to  cigarettes  which  have  been 
sold  by  the  wholesaler  within  the 
State  of  Missouri  and  which  are  subse- 
quently returned  to  him." 

The  statutory  provision  for  the  refund  of  cigarette 
taxes,  which  has  not  been  amended  since  the  date  of  our 
prior  opinion,  now  appears  in  Section  149.040,  RSMo  1959, 
which  reads  as  follows: 

"Whenever  any  cigarettes  upon  which 
stamps  have  been  placed  have  been 
sold  or  shipped  into  another  state 
for  sale  or  use  there  or  have  become 
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unfit  for  use  and  con sumption  or 
unsalable,  or  hare  been  destroyed, 
the  wholesaler  shall  be  entitled  to 
a refund  of  the  actual  amount  of 
the  tax  paid  with  respect  to  such 
cigarettes.  If  the  division  is 
satisfied  that  any  wholesaler  is 
entitled  to  a refund  it  shall 
issue  to  the  wholesaler  stamps  of 
sufficient  value  to  cover  the  re- 
fund, The  division  may  redeem 
unused  stamps  lawfully  in  the 
possession  of  any  person;  and  may 
prescribe  necessary  rules  and  regu- 
lations concerning  refunds  and  re- 
demptions," 

Section  149*020,  RSMo  Cum,  Supp.  1961,  reads  in  part 
as  follows! 

"1,  A tax  shall  be  paid  on  the  sale 
of  cigarettes  made  of  tobacco,  or 
any  substitute  for  tobacco,  of  two 
mills  per  cigarette, 

"2,  This  tax  shall  be  paid  by  af- 
fixing stamps  in  the  manner  and  at 
the  time  set  forth  in  this  chapter. 

The  stamps  shall  be  affixed  to  each 
individual  package  of  cigarettes  by 
the  person  who  first  sells  the 
cigarettes  within  this  state.  All 
cigarettes  must  be  stamped  before 
being  sold  in  this  state, 

* * * * * * * 

"4*  Every  person  required  to  pay  this 
tax  shall  add  the  amount  of  the  tax 
to  the  sales  price  of  the  cigarettes, 
it  being  the  purpose  and  intent  of 
this  law  that  the  tax  is  in  fact  a 
levy  on  the  consumer  or  user  with  the 
person  first  selling  the  cigarettes 
acting  merely  as  an  agent  of  the  state 
for  the  payment  and  collection  of  the 
tax  to  the  state,” 
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As  noted  in  your  letter,  paragraph  4 was  added  to 
Section  149.020  by  an  amendment  enacted  in  1961;  and 
your  question  is  whether  the  addition  of  said  paragraph 
affects  our  prior  opinion  concerning  refunds.  The  only 
other  amendment  to  the  above  quoted  provisions  of  Section 
149.020  subseauent  to  our  prior  opinion  was  the  increase 
in  the  rate  or  tax  from  one  mill  to  two  mills  per  cigarette. 

In  our  prior  opinion  we  stated  in  part  as  follows: 

"By  the  express  terms  of  section  149.040, 
refur  Is  may  be  made  only  to  wholesalers; 
and  the  reasonable  construction  of  the 
words,  vthe  wholesaler*,  in  the  context 
in  which  they  appear  in  that  section,  is 
that  the  wholesaler  entitled  to  a refund 
is  the  one  who  paid  the  tax  by  affixing 
stamps  to  the  cigarettes  with  respect  to 
which  the  refund  is  sought.  This  is  in 
accordance  with  the  uaual  meaning  of  the 
term  *refund*,  namely,  that  it  is  a pay- 
ment of  something  back  to  the  party  from 
whom  it  was  received. 

******* 

"One  of  the  definitions  given  for  the 
term  *refund*  in  the  above  quotation  is, 

*to  pay  back  by  the  party  who  has  received 
it,  to  the  party  who  has  paid  it,  money 
which  ought  not  to  have  been  paid.'  It 
la  believed  that  it  is  in  this  sense  that 
provision  is  made  for  the  refunds  of  the 
cigarette  tax. 

"Section  149.02C,  quoted  above,  provides 
that  tha  tax  shall  be  paid  by  affixing 
stamps  and  that  the  stamps  shall  be  affixed 
by  the  person  who  first  sells  ths  cigarettes 
within  this  state.  In  other  words,  ths 
first  sale  of  cigarettes  within  this  atate 
is  a taxable  transaction  and  the  tax  is 
dus  and  payable  through  ths  affixing  of 
stamps  at  ths  time  of  such  first  sale. 

"In  normal  operation,  in  anticipation  of 
sales  which  will  be  made,  it  is  necessary 
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for  wholesalers  to  affix  stamps  to  cigar- 
ettes which  may  never  become  the  subject 
of  taxable  sales  because  after  affixing 
the  stamps  the  wholesaler  may  sell  the 
cigarettes  outside  the  State  of  Missouri 
or,  prior  to  sale  by  the  wholesaler,  the 
cigarettes  may  become  unfit  for  use  and 
consumption  or  unsalable  or  be  destroyed. 

In  such  cases,  by  affixing  the  stamps, 
the  wholesaler  will  have  paid  a tax  which 
ought  not  to  have  been  paid;  and  the 
statutory  provisions  for  refunds  make  it 
possible  for  him  to  obtain  reimbursement 
for  the  tax  which  he  has  paid  but  did  not 
owe.  That,  we  believe,  is  the  801(6  pur- 
pose and  effect  of  the  provision  for  refunds. 

4ft er  the  cigarettes  have  once  been  sold  by 
the  wholesaler  within  the  State  of  Missouri, 
there  has  been  a taxable  transaction  and 
there  is  nothing  to  be  refunded  which  ought 
not  to  have  been  paid.” 

We  still  are  of  the  opinion  that  a refund  can  be  made 
only  to  the  wholesaler  who  paid  the  tax.  Also,  the  law  is 
still  clear  that  the  tax  must  be  paid  Toy  the  person  who 
first  sells  the  cigarettes  within  this  state. 

However,  by  the  addition  of  paragraph  4 to  Section 
149.020.  the  law  now  provides  that  the  person  paying  the 
tax  shall  add  the  tax  to  the  sales  price  of  the  cigarettes, 
and  that  it  is  the  intent  that  the  tax  shall  be  a levy  on 
the  consumer  or  user,  with  the  first  seller  acting  as  an 
agent  of  the  state  in  paying  and  collecting  the  tax. 

In  view  of  this  change  in  law,  it  is  believed  that, 
where  cigarettes  are  returned  to  the  wholesaler  who  paid 
the  tax  and  the  wholesaler  refunds  the  tax  to  the  person 
returning  the  cigarettes,  the  wholesaler  is  in  substan- 
tially the  same  position  as  though  he  had  not  sold  the 
cigarettes  and  should  be  entitled  to  a refund  of  the  tax 
paid  by  him  if  the  cigarettes  become  unfit  for  use  or  con- 
sumption or  unsalable  or  are  destroyed.  The  wholesaler 
will  have  paid  a tax  which  the  law  contemplates  shall  be 
"passed  on"  to  the  ultimate  consumer  but,  in  the  circum- 
stances just  stated  there  can  be  no  recovery  of  the  tax 
by  the  wholesaler  through  a sale  of  the  cigarettes. 
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It  is  the  opinion  of  this  office  that,  where  cigar- 
ettes are  returned  to  the  wholesaler  who  first  sold  the 
cigarettes  in  this  state  and  who  paid  the  state  cigarette 
tax  thereon  and  the  wholesaler  refunds  the  cigarette  tax 
to  the  person  returning  the  cigarettes,  the  tax  paid  by 
the  wholesaler  on  such  cigarettes  may  be  refunded  to  him 
by  the  state  if  the  cigarettes  become  unfit  for  use  and 
consumption  or  unsalable  or  are  destroyed. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  assistant,  John  C.  Baumann. 


Very  truly  yours. 


THOMAS  t.  EAGLETON 
Attorney  General 


OPINION  NO.  351  (17-1962) 
Answered  by  letter. 


March  1,  1962 

n 


Honorable  Joe  H.  Miller 
Prosecuting  Attorney  of 
Carroll  County 
Carrollton,  Missouri 

Dear  Mr.  Miller: 

This  is  in  response  to  your  request  for  advice  a3 
to  whether  the  person  who  is  both  county  highway  engi- 
neer and  county  surveyor  in  Carroll  County  may  accept 
compensation  from  a drainage  district  in  Carroll  County 
for  work  performed  at  its  request. 

In  your  initial  request  you  indicated  that  the  engi- 
neer-surveyor might,  in  the  course  of  his  employment  by 
the  drainage  district,  perform  some  work  on  the  highway 
bridges  across  the  drainage  ditch.  However,  you  subse- 
quently advised  that  the  work  of  the  engineer- surveyor 
for  the  drainage  district  would  be  limited  to  "oversee- 
ing the  repairing  and  maintenance  of  the  drainage  ditch 
such  as  clearing  the  brush,  maintaining  the  flood  gates 
and  work  of  that  nature."  In  view  of  this  latter  fact 
we  would  have  no  hesitancy  in  holding  that  the  engineer- 
surveyor  may  be  so  employed. 

This  position  is  based  on  the  premise  that  the  main- 
tenance of  the  ditch  itself  i3  in  no  way  related  to  the 
duties  of  county  highway  engineer  or  those  of  county 
surveyor.  If  the  maintenance ' of  the  ditch  were  part  of 
or  germane  to  the  official  duties  of  either  the  surveyor 
or  engineer,  the  person  involved  herein  would  not  be  en- 
titled to  any  compensation  for  his  drainage  district  work 
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beyond  that  which  he  regularly  receives  In  hie  dual  capacity 
as  engineer- surveyor.  Thi3  rule  received  comprehensive 
treatment  in  an  opinion  issued  by  tills  office  on 
September  8,  1961,  to  the  Honorable  Proctor  N.  Carter. 

A copy  of  that  opinion  is  attached  herewith. 

Very  truly  yours. 


THCMA'S  F;  EA'CmON 

Attorney  General 


Enclosure 


APS: me 


No  election  may  be  held  in  the  City  of 
Hannibal  to  name  city  officials  on  a 
partisan  basis  pursuant  to  the  charter 
amendment  of  August  22,  1961,  prior  to 
the  second  Tuesday  in  April,  1963,  the 
next  regular  election  date . 


OPINION  NO.  356  (1961)  18  (1962) 

March  22,  1962 

r 


Honorable  Harold  L.  Volkmer 
Prosecuting  Attorney 
Marion  County 
Hannibal,  Missouri 

Dear  Sir* 

We  are  in  receipt  of  your  request  for  an  opinion  of  this 
office,  which  request  reads  as  follows) 

M0n  April  30,  1957,  the  qualified  elec- 
tors of  the  City  of  Hannibal,  by  a 
majority  vote,  voted  to  form  a government 
for  the  City  of  Hannibal,  Missouri,  and 
adopted  the  Charter  for  the  City  of 
Hannibal,  a copy  of  which  is  herewith 
enclosed.  Thereafter  on  August  22,  1961, 
the  qualified  electors  of  the  City  of 
Hannibal  adopted  certain  amendments  to 
said  City  Charter,  copies  of  which  are 
herewith  enclosed.  The  gist  of  the  amend- 
ments to  the  Charter  were  that  the  elec- 
tion of  the  elected  city  officials  was 
made  oa  a partisan,  political  basis  rather 
than  on  a non-partisan,  nonpolitical  basis, 
as  under  the  Charter  form.  It  also  has 
done  away  with  the  office  of  administra- 
tive assistant,  an  appointive  office,  and 
the  amendments  also  made  the  offices  of 
city  attorney,  municipal  Judge,  and  chief 
of  police  elective  rather  than  appointive. 

"The  amendments  did  not  provide  for  any 
speolal  election  in  the  event  that  they 
were  enacted.  The  only  provisions  calling 
for  an  election  are  in  Section  18.01  (l). 


ELECTIONS: 
CITIES,  TOWNS  AND  VILLAGES 
MUNICIPAL  CORPORATIONS: 
CONSTITUTIONAL  LAW 


Honorable  Harold  L.  Volkmer 


which  provides  that  primary  elections 
shall  be  held  upon  the  second  Tuesday 
of  April,  1961,  and  on  each  odd-numbered 
year  thereafter  and  18,01  (9),  which 
provides  that  there  shall  be  a general 
municipal  election  on  the  first  Tuesday 
in  May,  1961,  and  every  two  years  there- 
after. 

"Thus,  I would  like  your  official  opinion 
as  to  whether  or  not  under  the  amendments 
to  the  City  Charter  there  must  be  a spec- 
ial election  for  the  city  officials  prior 
to  April  1,  1963,  or  whether  the  election 
shall  be  held  on  April  1,  1963." 

Upon  further  inquiry  we  received  the  following  timetable 
of  the  events  in  question: 

April  4,  1961  - General  municipal  election 
held  for  the  purpose  of  electing  a Mayor, 

Councilmen  at  large,  and  Ward  Councilmen 
on  a nonpartisan  basis  pursuant  to  Sec. 

18.01  of  the  1957  Charter. 

April  19,  1961  - Petition  submitted  to 
City  Council  calling  for  amendment  of 
1957  Charter  to  provide  for  election  of 
City  officials  on  a partisan  basis. 

June  20,  1961  - Ordinance  enacted  pro- 
viding for  submission  of  proposed  amend- 
ment to  the  electorate. 

August  22,  1961  - Special  Election  held 
at  which  proposed  amendment  was  adopted. 

As  you  note  in  your  letter.  Section  l8.0l(l)  of  the 
Charter  of  the  City  of  Hannibal,  as  amended  on  August  22, 
1961,  provides  for  the  nomination  of  certain  city  officials 
at  a primary  election  to  be  held  on  the  second  Tuesday  in 
April,  1961,  and  on  the  Barae  day  of  each  odd-numbered  year 
thereafter.  That  section  is  as  follows: 

"Section  18.01  (l)  There  shall  be  a 
primary  municipal  election  for  the  pur- 
pose of  nominating  a mayor,  municipal 
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Judge,  chief  of  police,  city  attorney, 
councilman  and  members  of  the  City 
Central  Committees,  and  for  the  purpose 
of  deciding  any  question  that  may  law- 
fully be  submitted  to  the  electors,  held 
upon  the  2nd  Tuesday  in  April,  19&1,  and 
on  each  odd  numbered  year  thereafter. 

There  may  be  special  elections  called 
by  the  city  council  as  provided  in  the 
Charter." 

Section  18.01(9)  of  the  Charter  as  amended  provides  for 
a general  municipal  election  for  the  purpose  of  electing  the 
above-named  officials  on  the  first  Tuesday  of  May,  19&1,  and 
every  two  years  thereafter. 

The  question  thus  presented  is  whether  the  decision  of 
the  people  of  Hannibal  to  change  the  manner  in  which  their 
city  officials  are  named  Is  to  be  given  effect  as  of  the 
effective  date  of  the  amendment,  or  whether  it  is  to  be  post- 
poned until  1963* 

1 

Generally,  the  amendment  of  August  22,  1961,  does  not 
purport  to  vacate  city  of floes,  with  certain  exceptions  here- 
inafter noted,  prior  to  the  firBt  regular  election  under  the 
amendment,  nor  does  It  specifically  provide  for  a special 
election  to  elect  these  officials  on  a partisan  basis.  ©le 
only  dates  set  out  in  the  amendment  regarding  the  holding  of 
the  elections  there  provided  for  are  the  second  Tuesday  of 
April  and  the  first  Tuesday  of  May,  1961,  and  the  correspond- 
ing days  of  subsequent  odd-numbered  years.  It  obviously  has 
been  Impossible  to  observe  the  terms  of  the  amendment  with 
respect  to  the  1961  elections,  and  therefore  any  election  held 
pursuant  to  the  amendment  prior  to  the  second  Tuesday  of  April, 
1963#  must  be  a special  election.  In  Oysart  v.  City  of  St. 
LouIb,  321  Mo.  514,  11  SW2d  1045,  the  Supreme  Court,  en  Banc, 
stated  (l.c.  1053 ): 

"The  rulings  In  other  states  are  con- 
flicting upon  this  subject,  but  the 
weight  of  the  authority  favors  the 
definition  that  a special  election 
means  one  talcing  place  at  a time  dif- 
ferent from  that  at  whloh  an  election 
fixed  by  law  Is  held." 
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The  rule  with  regard  to  the  holding  of  a special 
Is  set  out  in  State  ex  Inf.  Mooney  ex  rel.  Stewart  v. 
solidated  School  Dlst.  No.  3,  Mo.  App.,  281  SW2d  511* 
follows: 

" * * • But  It  is  fundamental  that  no 
valid  election  can  be  called  and  held 
except  by  authority  of  the  law,  and  that 
where  the  law  plaoes  the  duty  of  oalllng 
or  ordering  a special  election  In  the 
hands  of  some  authority  or  agency  an 
election  held  without  such  call  Is  a 
nullity.  • * *M 

See  also  State  ex  Inf.  Rice  ex  rel.  Allman  v.  Hawk,  360  Mo.  490, 
228  SW2d  785*  and  State  ex  rel.  Edwards  v.  Ellison,  271  Mo.  123* 

196  SW  751. 

In  State  ex  rel.  McHenry  v.  Jenkins,  43  Mo.  261,  the  Con- 
stitution of  1865  provided  for  an  election  to  fill  the  offioe 
of  county  clerk  In  1866  and  every  four  years  thereafter.  No 
such  election  was  held  In  1866,  but  In  1868  the  relator  was 
elected  county  clerk.  His  title  to  the  office  was  challenged 
and  the  Court  held  the  1868  election  Invalid,  saying  (l.c.  265): 

"In  relation  to  relator's  second  claim, 
that  the  omission  to  hold  an  election 
In  1866  can  be  supplied  by  one  In  1868, 
we  can  only  say  that  It  Is  a valid  one 
If  the  law  provides  for  any  such  elec- 
tion. But  he  has  failed  to  show  us  any 
such  provision,  and  it  would  be  difficult 
to  give  legal  validity  to  a volunteer 
eleotlon.  No  election  can  be  had  unless 
provided  for  by  law.  As  the  law  makes 
no  provision  for  the  election  of  clerks 
In  1868,  such  election  Is  wholly  void 
and  of  no  effect.  This  position  has 
never  been  questioned.  In  3he  State  v. 

Robinson,  1 Kansas,  17,  a question  was 
raised  as  to  the  validity  of  an  election 
for  governor,  and  it  was  held  that  the 
election  under  consideration  was  not  pro- 
vided for  by  law,  that  the  person  elected 
could  not  take  the  chair,  and  that  the 


election 
Con- 
513*  as 


-4 


Honorable  Harold  L.  Volkmer 


previous  governor  should  hold  over  until 
the  next  general  election.  No  case  has 
been  known  where  a volunteer  election 
has  been  held  valid,  even  though  the  term 
of  the  Incumbent  had  expired." 

Applying  the  principles  enunciated  In  the  foregoing  cases 
to  the  situation  with  which  the  City  of  Hannibal  Is  presently 
faced.  It  can  be  seen  that  no  election  may  be  held  to  nominate 
candidates  for  mayor,  counollman,  etc.,  under  the  amendment, 
prior  to  April,  19&3»  unless  the  Constitution  or  statutes  of 
Missouri,  or  the  city  charter,  authorizes  such  election. 

Sections  19  and  20  of  Article  VI  of  the  Constitution  of  Missouri, 
dealing  with  the  adoption  and  amendment  of  home  rule  charters, 
contain  no  provisions  authorizing  the  holding  of  such  election, 
nor  do  we  find  such  authority  in  the  Missouri  statutes  pertain- 
ing to  constitutional  charter  cities  having  a population  of 
less  than  300,000.  Sections  82.010  thru  82.290,  RSMo  1959. 

Turning  then  to  the  charter  itself.  Section  18.01  of  the 
original  charter  prior  to  amendment  provided  that,  "There  may 
be  special  elections  called  by  the  City  Council."  However 
this  section  has  been  repealed  by  the  amendment  and  the  com- 
parable amended  section,  §l8.0l(l) , has  been  altered  to  read 
that,  "There  may  be  special  elections  called  by  the  City 
Council  as  provided  in  the  charter."  (Emphasis  ours.)  Thus, 
any  authority  for  a special  election  of  this  nature  must  be 
found  In  some  other  charter  section. 

Section  18.12  of  the  Charter  provides  as  follows: 

"Section  18.12.  FAILURE  TO  HOLD  ELECTION 
NOT  TO  HE  DEEMED  A LAPSE.  If,  for  any 
reason,  an  election  shall  not  be  held  on 
the  date  specified  In  this  charter  or  In 
any  order  of  the  Coxmoil  calling  for  a 
special  election,  the  election  shall  not 
be  deemed  thereby  to  have  lapsed,  but  the 
same  shall  be  held  at  the  earliest  possible 
date  to  be  designated  by  the  Mayor  after 
due  notice  has  been  published  as  may  fee 
required  by  the  ordinances  of  this  oity." 

It  might  be  contended  that  the  amendment  of  August  22, 

1961,  specifically  directs  that  a primary  election  be  held  on 
the  second  Tuesday  of  April,  1961,  and  that  because  that  elec- 
tion was  not  then  held  the  Mayor  should  direct  that  it  be  held 
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"at  the  earliest  possible  date,"  particularly  since  the  above 
section  refers  to  a failure  to  hold  an  election  on  the  date 
specified  "for  any  reason,”  In  order  to  test  the  validity  of 
such  a contention  it  is  first  necessary  to  determine  the  ef- 
fective date  of  the  amendment. 

Section  21.01  of  the  charter  states  that  any  amendment 
to  the  charter  shall  become  a part  of  the  charter,  "at  the 
time  and  under  the  conditions  fixed  In  the  amendment ,"  Sec- 
tion 20  of  Article  VI  of  the  Missouri  Constitution  contains 
an  identical  provision.  However,  the  amendment  of  August  22 
is  silent  as  to  the  effective  date.  Therefore,  we  must  apply 
the  established  rules  of  construction  regarding  the  operation 
of  amendments. 

In  City  of  Kansas  City  v,  Stegmlller,  151  Mo,  189, 

52  SW  723,  the  contention  was  made  that  an  amendment  to  the 
Kansas  City  charter  was  not  effective  until  thirty  days  after 
Its  approval  by  the  electorate.  The  amendment  itself  made 
no  mention  of  the  effective  date.  The  Supreme  Court  said 
(1.0.  727): 

"Another  objection  to  the  extension  is 
that,  in  violation  of  section  1885,  Rev. 

St.  1889,  territory  was  annexed  to  the 
city  within  four  months  next  preceding 
the  general  city  election  held  in  Kansas 
City  April  5*  1898.  The  facts  are,  as 
already  stated,  that  the  election  at 
which  the  proposed  amendment  was  voted 
on  was  held  December  2,  1897.  The  next 
city  election  was  held  April  5,  1898. 

Four  months  had  clearly  intervened,  un- 
less defendants'  further  contention  that 
the  amendment  did  not  take  effect  for 
30  days  after  its  adoption  be  true.  But 
there  is  no  such  provision  of  the  con- 
stitution. Unless  otherwise  provided, 
either  by  the  constitution  or  laws,  all 
laws  and  amendments  take  effect  from  the 
date  of  their  approval.  End.  Interp. 

St.  f$  498,  539." 

From  the  foregoing  it  can  be  seen  that  the  a endment  of 
August  22  became  effective  upon  the  approval  of  the  voters. 
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Therefore  any  construction  of  Section  18.12  of  the  charter 
which  would  permit  a special  election  prior  to  April*  19^3* 
must  Involve  the  retroactive  operation  of  the  amendment* 
since  on  the  primary  election  date  fixed  In  the  amendment 
there  waB  no  legal  authority  for  that  election*  and  such 
date  could  only  be  arrived  at  after  approval  of  the  amendment. 

With  regard  to  the  retroactive  operation  of  constitu- 
tional provisions*  the  Supreme  Court  said  In  State  ex  rel . 
Scott  v.  Dircks,  211  Mo.  568,  111  SW  1,  3* 

M * • • The  settled  rule  of  construction 
In  this  state*  applicable  alike  to  the 
Constitutional  and  statutory  provisions* 

Is  that*  unleBB  a different  Intent  Is 
evident  beyond  reasonable  question*  they 
are  to  be  construed  as  having  a prospec- 
tive operation  only."  (Citing  authorities.) 

Nothing  In  the  amendment  of  August  22  evidences  an 
Intent  that  the  amendment  Bhall  operate  other  than  prospec- 
tively. Therefore*  following  the  principle  above  quoted* 
the  amendment  may  not  be  construed  to  operate  retroactively 
so  as  to  permit  the  application  of  Seotlon  18.12  authorizing 
an  election  prior  to  April*  1963* 

Sections  2.04  and  3*07  of  the  charter  provide  for  a 
special  election  to  fill  a vacancy  In  the  office  of  council- 
man and  mayor*  respectively.  The  amendment  does  not*  In 
specific  terms*  vacate  any  of  the  city  offices.  However*  It 
does  operate  to  abolish  the  office  of  administrative  assistant 
to  the  mayor*  to  combine  the  offices  of  city  counselor  and 
city  attorney*  and  to  create  three  new  council  seats.  Since 
no  vacancy  In  the  office  of  mayor  is  created  by  the  amendment* 
Section  3*07  does  not  provide  the  necessary  authority  to  hold 
a special  election  for  that  office  on  a partisan  basis. 

With  regard  to  Section  2.04*  the  amendment  of  August  22 
has*  In  effect*  created  three  vacancies  on  the  city  council. 
The  amendment  provides  for  the  enlargement  of  the  council 
from  nine  to  twelve  members*  as  of  the  effective  date  of  the 
amendment.  Since  It  does  not  operate  to  remove  the  Incumbent 
council  members  prior  to  the  first  regular  election  under  the 
amendment*  nine  of  the  twelve  seats  are  filled  with  three 
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vacancies  remaining.  Thus  we  must  determine  the  possible 
application  of  Section  2.04  to  authorize  a special  election 
for  the  three  vacant  positions  on  the  council. 

Section  2.01  of  the  amendment,  changing  the  council 
membership  from  nine  to  twelve,  reads  as  follows: 

"Section  2.01:  NUMBER  AND  TERM  OP 
COUNCILMEN.  The  Council  shall  consist 
of  twelve  members  to  be  known  as  council- 
men,  two  councilman  to  be  elected  by  the 
qualified  voters  of  each  of  the  six  wards 
for  a term  of  four  years.  Each  council- 
man shall  serve  until  his  successor  shall 
be  elected  and  qualified.  Of  the  first 
council  elected  hereunder,  the  councilman 
from  each  ward  receiving  the  highest  number 
of  votes  shall  be  elected  for  a term  of 
four  years,  the  councilman  receiving  the 
next  highest  number  of  votes  shall  be 
elected  for  a term  of  two  years.  There- 
after all  councilman  shall  be  elected  for 
e term  of  four  years." 

By  this  section,  a comprehensive  scheme  is  set  up  for  altering 
the  composition  of  the  council,  including  a system  of  staggered 
terms  for  "the  first  Council  elected  hereunder."  A special 
election  held  under  Section  2.04  would  necessarily  cause  the 
Junking  of  this  detailed  plan.  It  would  be  impossible  to  allo- 
cate the  three  seats  to  be  filled  at  such  election  in  a manner 
consistent  with  the  amendment  creating  them.  The  system  of 
staggered  terms  obviously  contemplates  that  the  entire  member- 
ship of  the  council  will  initially  be  elected  at  one  time. 

Both  Section  2.04  of  the  original  charter  and  Section 
2.01  of  the  charter  as  amended  cannot  be  given  effect  in  these 
circumstances.  Therefore,  as  the  Supreme  Court  said  in  State 
ex  inf.  McKittrick  v.  Bode,  342  Mo.  162,  113  SW2d  805,  8o8, 

"The  amendment  must  prevail  because  it  is  the  latest  expression 
of  the  will  of  the  people."  We  note  also  that  Section  2 .04 
is  not  unqualified  in  prescribing  the  manner  in  which  council 
vacancies  shall  be  filled,  inasmuch  as  the  application  of  that 
section  is  limited  by  the  phrase,  "except  as  otherwise  pro- 
vided herein."  In  these  circumstances.  Section  2.01  of  the 
amendment  constitutes  the  "otherwise"  there  mentioned.  For 
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these  reasons,  it  is  our  opinion  that  no  special  election  may 
be  held  pursuant  to  Section  2.04  of  the  charter  to  fill  the 
three  council  seats  created  by  the  amendment. 

We  have  found  no  other  charter  section  which  might  be 
thought  to  authorize  the  special  election  of  which  you  inquire. 


CONCLUSION 

It  is  therefore  the  opinion  of  this  office  that  there  is 
no  legal  authority  for  the  holding  of  a special  election  in 
the  City  of  Hannibal  to  elect  the  city  officials  in  the  manner 
designated  by  the  Charter  amendment  of  August  22,  1961,  prior 
to  the  second  Tuesday  of  April,  1963* 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  Assistant,  James  J.  Murphy. 


Yours  very  truly. 


JJM:ml 


msKKs  r:  xhjehpon 

Attorney  General 


etter . 


March  26,  1962 


Honorable  Stephen  E.  Strom 
Prosecuting  Attorney- 
Cape  Girardeau  County 
Cape  Girardeau,  Missouri 

Dear  Mr.  Strom: 

This  refers  to  your  request  for  an  opinion  concern- 
ing the  employment  of  prisoners  in  your  county  pursuant 
to  Section  221.170,  RSMo  1959#  as  amended  by  House  Bill 
No.  194,  71st  General  Assembly. 

Section  221.170,  as  so  amended,  may  be  somewhat 
ambiguous  on  its  face.  However,  a review  of  the  legis- 
lative history  of  House  Bill  No.  194  makes  it  clear  that 
the  intent  of  that  bill  was  to  change  the  law  only  in 
counties  of  the  first  class  under  charter  form  of  govern- 
ment and  counties  containing  a city  of  the  first  class 
and  that  paragraphs  1 to  12,  inclusive,  of  amsndei  Sec- 
tion 221.170  should  have  no  application  to  other  counties. 

As  introduced.  House  Bill  No.  194  would  have  repealed 
Section  221.170  and  enacted  in  lieu  thereof  the  provisions 
now  contained  in  paragraphs  1 to  11,  inclusive,  of  amended 
Section  221.170,  except  that  the  first  part  of  paragraph  1 
read  as  follows:  "Any  person  sentenced  to  a county  jail  or 
to  a workhouse  in  cities  outside  a county  for  crime,  * * *." 
The  House  amended  the  bill  by  adding  what  now  appears  as 
paragraph  12  except  that  the  first  part  of  the  paragraph 
read  as  follows:  "Any  county  or  city  outside  of  a county 
may  suspend  * * *."  (See  Perfected  Bill.)  The  Senate 
amended  the  bill  to  change  the  first  parts  of  paragraphs 
1 and  12  to  read  as  they  now  read  in  amended  Section 
221.170.  (See  Senate  Journal  for  June  21,  1961,  pages  1316 
and  1317.)  Finally,  a conference  committee  amendment  which 
added  what  now  appears  as  paragraph  13  in  amended  Section 
221.170  was  adopted.  (See  Senate  Journal  for  June  30,  1961, 
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passes  1586  and  15^7,  and  House  Journal  for  June  29.  1961, 
page  2045,  and  Juns  30,  1961,  pages  2072  and  2073 •) 

The  obvious  purpose  of  the  amendments  during  the 
course  of  passage  of  the  bill  was  to  reject  the  proposal 
that  the  change  in  the  law  with  respect  to  the  employment 
of  prisoners  should  be  applicable  throughout  the  state 
and  to  provide,  instead,  that  the  law  should  remain  un- 
changed except,  in  counties  of  the  first  class  under  charter 
form  of  government  and  counties  containinr  a city  of  the 
first  class.  Thus,  there  was  no  change  in  the  law  applicable 
to  Cape  Girardeau  County,  a county  of  the  third  class. 

It  is  believed  that  this  basically  answers  your  ques- 
tions concerning  the  employment  cf  prisoners  under  amended 
Section  221.170.  For  your  county  to  undertake  to  apply  the 
principles  of  the  provisions  contained  in  paragraphs  1 to 
12  of  the  amended  section  would  be  contrary  to  the  intent 
of  the  General  Assembly  in  exacting  such  amended  aection. 

The  disbursement  of  earnings  of  prisoners  in  accordance 
with  such  provisions  would  be  in  direct  conflict  with  the 
provision  of  paragraph  13  of  the  amended  section  which, 
as  noted  in  your  letter,  provides  that  earnings  shall  be 
applied  upon  the  Judgment  against  the  prisoner.  Also, 
the  employment  of  prisoners  in  Cape  Girardeau  County  in 
the  manner  contemplated  by  paragraphs  1 to  12  of  the  amended 
section  would  run  afoul  of  restrictions  upon  the  release 
of  custody  of  prisoners  by  the  sneriff.  in  this  connection, 
we  are  enclosing  a copy  of  an  opinion  furnished  by  this 
office  to  John  Hosmer  on  December  20,  1954. 


Very  truly  yours. 


THOMAS  F.  EAGLETON 

Attorney  General 
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COUNTY  TREASURERS: 

COUNTIES: 

COMPENSATION: 


County  treasurers  in  class  3 and  4 
counties  under  township  organization 
are  entitled  to  compensation  as 
provided  under  Section  54.275,  RSMo 
1959*  in  addition  to  compensation 
they  are  entitled  to  receive  under 
Section  54.320,  RSMo  1959- 


February  21,  1962  OPINION  NO.  21 


Honorable  John  K.  Leopard 
Prosecuting  Attorney 
Daviess  County 
Gallatin,  Missouri 


Dear  Mr.  Leopard: 

In  your  letter  of  October  9*  1961,  you  requested  an 
opinion  from  thiB  office  as  follows: 

"As  prosecuting  attorney  I have 
been  requested  by  Mr.  Lee  R.  Pierce, 

Treasurer  of  Daviess  County,  to 
write  your  office  for  an  opinion 
concerning  the  compensation  which 
a county  treasurer  is  entitled  in 
a county  of  the  third  class  under 
the  township  organisation  form  of 
government . 

"More  specifically,  the  question 
which  Mr.  Pierce  poses  is  whether 
he  is  entitled  to  both  the  minimum 
salary  of  $100  per  month,  as 
provided  in  Section  54.320  of  the 
1959  Revised  Statutes,  and  to  the 
additional  compensation  of  $600  per 
year,  as  provided  in  Section  54.275(2) 
of  the  1959  Revised  Statutes. 

"The  local  county  court  has  raised 
the  question  as  to  whether  Mr.  Pierce 
is  entitled  to  the  additional  $600 
per  year;  I have  given  both  them  and 
Mr.  Pierce  my  written  opinion  that  he 
is  entitled  to  both  forms  of  compensa- 
tion since  it  seems  that  Section 
146.056  of  the  1959  statutes  imposes 
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the  duties  therein  specified  upon 
treasurers  of  all  counties  without 
regard  to  the  form  of  county 
government , but  nevertheless,  I 
think  they  both  feel  that  an  opinion 
from  your  office  would  better  de- 
termine the  matter." 

Daviess  County  is  a third  class  county  under  township 
organization  with  a population  of  9,502, 

Section  54.320,  RSMo  1959*  provides: 

"The  county  treasurer  in  counties  of 
the  third  and  fourth  classes  adopting 
township  organization  shall  be  allowed 
a salary  of  not  less  than  one  hundred 
dollars  per  month  by  the  county  court 
to  be  paid  as  at  present  provided  by 
law;  the  ex  officio  collector  for 
collecting  and  paying  over  the  same 
shall  be  allowed  a commission  of  three 
per  cent  on  all  corporation  taxes, 
back  taxes,  licenses,  merchants'  tax 
and  tax  on  railroads,  and  two  per  cent 
on  all  delinquent  taxes,  which  shall 
be  taxed  as  costs  against  such 
delinquents  and  collected  as  other 
taxes;  he  shall  receive  nothing  for 
paying  over  money  to  his  successor  in 
office." 

Section  54.275*  RSMo  1959*  provides  in  part: 

"For  the  additional  duties  Imposed 
upon  county  treasurers  by  section 
146.056  RSMo,  they  shall  receive  the 
following  additional  compensation,  to 
be  paid  in  the  same  manner  and  from 
the  same  funds  as  county  treasurers 
are  now  paid  provided  said  treasurer 
shall  have  used  diligence  in  securing 
and  preparing  the  additional  list  and 
shall  have  forwarded  the  same  to  the 
director  of  revenue. 

* * * 

"(2)  In  class  three  counties  having 
a population  of  less  than  twelve 
thousand  five  hundred,  six  hundred 
dollars  per  annum." 
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Section  146.056,  mentioned  in  the  above  section,  requires 
the  county  treasurer  to  mail  to  each  intangible  taxpayer  a 
form  prepared  and  furnished  by  the  Director  of  Revenue  for  use 
by  such  taxpayers  in  making  his  tax  rate  on  intangible 
property.  It  also  requires  the  county  treasurer  to  mail  a 
list  of  any  additional  names  he  has  added  to  the  list  of 
intangible  taxpayers  as  supplied  by  the  Director  of  Revenue 
to  the  Director  of  Revenue. 

Section  54.320,  supra,  provides  the  compensation  to  be 
allowed  county  treasurers  of  third  and  fourth  class  counties 
under  township  organization. 

Section  54.320  has  had  no  substantial  change  in  language 
except  as  to  amount  of  compensation,  has  been  in  effect  many 
years  and  was  in  effect  prior  to  the  enactment  of  House 
Bill  199. 

Section  54.275  was  first  enacted  in  1951*  Laws  1951* 
page  867  as  part  of  House  Bill  199*  the  title  of  the  act  being 
as  follows: 

"AN  ACT  relating  to  intangible  personal 
property  tax  returns  and  to  the  duties 
of  treasurers  of  counties  under  charter 
form  of  government  and  of  the  class  two, 
three  and  four  counties  of  the  state 
and  providing  compensation  for  county 
treasurers  for  performing  the  additional 
duties  required  by  this  act." 

Section  1 of  House  Bill  199  requires  the  State  Director 
of  Revenue  to  furnish  forms  for  the  use  of  taxpayers  in  making 
their  returns  for  intangible  property  taxes.  Section  2 of  the 
act  requires  the  county  treasurer  to  mall  these  forms  to  each 
taxpayer  listed  as  being  subject  to  an  Intangible  property 
tax.  Section  3 of  the  act  allowed  additional  compensation 
for  the  new  duties  imposed  on  county  treasurers  under  the 
provisions  of  the  act. 

Section  1 of  House  Bill  199  expressly  provided  it  was  to 
be  applied  to  county  treasurers  of  each  county  under  charter 
form  of  government  and  to  the  county  treasurer  of  class  two, 
three  and  four  counties.  A county  treasurer  is  a county 
treasurer  within  this  statute  even  though  the  county  1b  under 
township  organization.  The  duty  of  mailing  the  tax  forms  was 
placed  upon  county  treasurers  without  regard  to  the  form  of 
county  government  and  for  such  additional  duties  the  county 
treasurers  were  allowed  additional  compensation  as  provided 
under  Section  3 of  House  Bill  199 . 


-4- 


Honorable  John  K.  Leopard 


When  House  Bill  199  was  enacted  the  compensation  allowed 
county  treasurers  in  counties  under  township  organization  was 
governed  by  Section  54.320,  RSMo  1949. 

County  treasurers  in  other  counties  were  allowed  compen- 
sation under  statutory  provisions. 

Section  1 of  House  Bill  199  is  now  designated  in  the 
Revised  Statutes  as  Section  146.055,  RSMo  1959.  Section  2 of 
House  Bill  199  is  now  Section  146.056,  RSMo  1959*  Section 
3 of  House  Bill  199  is  now  Section  54.275*  RSMo  1959.  The 
fact  that  House  Bill  199  has  been  separated  and  its  sections 
given  new  section  numbers  and  placed  unoer  different  chapters 
under  the  Revised  Statutes  does  not  or  should  not  change  or 
alter  their  meaning.  They  must  be  construed  as  originally 
enacted.  Their  meaning  and  effect  is  the  same  as  when  they 
were  originally  enacted.  In  Pierce  City  vs.  Hentschel,  210 
S.V.  31*  l.c.  32,  the  Supreme  Court  stated: 

"A  law  as  first  enacted,  with  the 
provisions  of  which  it  originally 
formed  a part,  should  be  considered 
in  ascertaining  its  meaning,  rather 
than  other  laws  with  which  it  may  be 
grouped  in  the  Revised  Statutes,  Tim- 
son  v.  Coke  Co.,  220  Mo.  560,  119  S.W. 

565;  Paddock  v.  Railway  Co.,  155  Mo. 

524,  56  S.W.  453;  Aloe  v.  Ass'n,  164 
Mo.  675*  55  S.W.  993.  * * 

The  fact  that  Section  54.275  is  now  grouped  with  other 
statutes  relating  to  county  treasurers  as  separate  from  county 
treasurers  under  township  organization  does  not  restrict  its 
application  to  county  treasurers  other  than  those  under  town- 
ship organisation.  When  first  enacted  it  applied  to  all 
county  treasurers  and  it  must  be  so  applied  at  the  present 
time. 

CONCLUSION 


It  is  our  opinion  that  county  treasurers  in  class  three 
and  four  counties  under  township  organization  are  entitled  to 
compensation  as  provided  under  Section  54.275,  RSMo  1959,  in 
addition  to  the  compensation  they  are  entitled  to  receive 
under  Section  54.320,  RSMo  1959. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  assistant.  Moody  Mansur. 

Yours  very  truly, 

MM:  BJ 


THOMAS"  K '.  n?A0LET0N  ~ ~ 
Attorney  Oeneral 


SCHOOLS: 

SCHOOL  BOARDS: 

VACCINATIONS : 

PHYSICIANS: 

PHYSICAL  EXAMINATIONS: 
DENTISTS: 

DENTAL  EXAMINATIONS: 
SCHOOL  COURSES: 


(1)  School  boards  may  make  rules  and  regulations 
requiring  compulsory  vaccination  only  where  there 
is  a threat  of  epidemic  or  an  actual  epidemic. 

(2)  School  boards  may  make  rules  and  regulations 
requiring  tuberculosis  and  general  physical  tests 
by  a physician  to  determine  existence  of  contagiou 
or  infectious  diseases.  (3)  School  boards  may 
not  require  a dental  examination  by  a dentist  as 

a prerequisite  to  attendance  in  school,  because  a 
dentist  is  not  a physician.  (4)  A school  board 
may  require  a child  in  secondary  school  to  take 
certain  health  courses  as  prerequisites  to  gradua- 
tion. 
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Opin  No.  22  (*62) 
" 371  ('61) 


Honorable  Norman  H.  Anderson 
Prosecuting  Attorney 
St.  Louis  County 
Court  House 
Clayton,  Missouri 

Dear  Mr.  Anderson: 

ThiB  is  in  reply  to  your  letter  of  October  10,  1961, 
inclosing  a letter  from  George  W.  Vossbrink  and  request- 
ing an  opinion  from  this  office  on  the  following  four 
questions: 


”1.  Can  a board  of  education  require 
vaccination  when  there  is  no  indication 
that  smallpox  is  prevalent? 

'2.  Are  tuberculosis  and  general  physi- 
cal tests  included  under  its  1935  ruling 
for  medical  inspections  for  the  purpose 
of  determining  the  existence  of  a conta- 
gious or  infectious  disease? 

"3.  May  dental  examinations  be  required 
as  a pre-requisite  to  attendance  in  school? 

"4.  Can  the  board  of  education  require 
that  a child  in  secondary  school  take 
certain  health  courses  as  pre-requisites 
to  graduation? 

We  will  answer  the  questions  in  the  order  presented. 

Section  163.OIO,  RSMo  1959#  reads,  in  part,  as  follows: 
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,:The  board  of  directors  or  board  of 
education  shall  have  power  to  make 
all  needful  rules  and  regulations  for 
the  organization,  grading  and  govern- 
ment in  their  school  district  — said 
rules  to  take  effect  when  a copy  of 
the  same,  duly  signed  by  order  of  the 
board,  is  deposited  with  the  district 
clerk,  whose  duty  it  shall  be  to  trans- 
mit forthwith  a copy  of  the  same  to 
the  teachers  employed  in  the  schools; 
said  rules  may  be  amended  or  repealed 
in  like  manner.  They  shall  also  have 
the  power  to  suspend  or  expel  a pupil 
for  conduct  tending  to  the  demoraliza- 
tion of  the  school,  after  notice  and 
a hearing  upon  charges  preferred,  * * * . " 

In  the  case  of  In  the  Matter  of  Rebenack,  62  Mo.  App.  8, 
the  St.  Louis  Court  of  Appeals  upheld  a rule  of  a school 
board  that  all  children  must  be  vaccinated.  The  opinion 
in  that  case  does  not  disclose  whether  an  epidemic  was 
present  or  threatened  in  the  school  district. 

In  the  case  of  State  ex  rel.  O'Bannon  v.  Cole, 

220  Mo.  697,  119  SW  h2h,  the  Supreme  Court  of  Missouri 
upheld  a similar  rule  requiring  conpulsory  vaccination  in 
a school  district  where  there  was  an  actual  smallpox  epidemic. 

On  October  29*  1935#  this  office  issued  an  opinion  to 
the  State  Board  of  Health,  Jefferson  City,  Missouri,  in 
which  it  was  held  that  the  board  of  education  of  a school 
district  is  authorized  to  make  reasonable  rules  and  regula- 
tions respecting  compulsory  vaccination  and  medical  inspec- 
tion, and  that  the  reasonableness  of  such  rules  and  regula- 
tions are  to  be  determined  by  the  facts  existing  at  the  time 
the  rules  are  made,  and  that,  without  question,  a rule  pro- 
viding for  a compulsory  vaccination  without  expense  to  the 
pupil  when  smallpox  is  prevalent  within  the  district,  would 
be  reasonable,  as  would  a rule  providing  for  medical  inspec- 
tion for  the  purpose  of  determining  the  existence  of  conta- 
gious or  infectious  disease  or  the  liability  of  transmitting 
the  same. 
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On  October  14,  19^6,  this  office  Issued  an  opinion 
to  Honorable  A.  L.  Gates,  Prosecuting  Attorney,  Moniteau 
County,  California,  Missouri,  in  which  It  was  held  that 
if  there  Is  an  epidemic  or  threat  of  an  epidemic  of  small- 
pox, then  the  Bchool  board  Is  authorized  to  adopt  an  order 
requiring  all  children  to  be  vaccinated  against  smallpox 
before  they  are  permitted  to  enroll  and  attend  school; 
otherwise  not. 

The  71et  General  Assembly  enacted  a law,  effective 
October  13,  1961,  now  Section  163. 017,  RSMo  Cum.  Supp.  1961, 
which  reads.  In  part,  as  follows: 

"1.  The  division  of  health  of  the 
department  of  public  health  and  wel- 
fare, after  consultation  with  the 
department  of  education,  shall  pro- 
mulgate rules  and  regulations  govern- 
ing the  immunization  against  poliomye- 
litis, smallpox,  and  diphtheria,  to 
be  required  of  children  attending 
public,  private,  parochial  or  parish 
schools.  Tetanus  and  pertussis  may 
be  Included  in  the  vaccine  adminis- 
tered. The  immunizations  required 
and  the  manner  and  frequency  of  their 
administration  shall  conform  to  recog- 
nized standards  of  medical  practice. 

The  division  of  health  of  the  depart- 
ment of  public  health  and  welfare 
shall  supervise  and  secure  the  enforce- 
ment of  the  required  immunization  pro- 
gram. 

"2.  It  is  unlawful  for  any  student 
to  attend  school  for  longer  than  one 
month  unless  he  has  been  immunized,  as 
required  under  the  rules  and  regula- 
tions of  the  division  of  health  of 
the  department  of  public  health  and 
welfare,  and  can  provide  satisfactory 
evidence  of  such  immunization;  pro- 
vided, that,  if  within  the  month, 
he  produces  satisfactory  evidence  of 
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having  begun  the  process  of  immuniza- 
tion, he  may  continue  to  attend  school 
as  long  &b  the  immunization  process  is 
being  accomplished  in  the  prescribed 
manner.  It  is  unlawful  for  any  parent 
or  guardian  to  refuse  or  neglect  to 
have  his  child  immunized,  as  required 
by  this  section,  unless  the  child  is 
properly  exempted. 

"3.  This  section  shall  not  apply  to 
any  child  if  one  parent  or  guardian 
objects  in  writing  to  his  school  admin- 
istrator against  the  immunization  of 
the  child. 

We  are  of  the  opinion  that  Section  1 63. 017, 

RSMo  Cum.  Supp.  1961,  does  not  require  any  change  in  the 
opinions  of  this  office,  as  expressed  in  the  opinion  of 
October  29,  1935  to  the  State  Board  of  Health,  and  the 
opinion  of  October  14,  1946  to  Honorable  A.  L.  Gates. 

Section  163.017  does  not  abrogate  the  power  of  local 
school  boards  to  make  ruleB  and  regulations  under  the 
provisions  of  Section  163.OIO,  RSMo,  and,  when  reasonable 
rules  are  promulgated  under  the  authority  of  Section  163. 010, 
RSMo,  there  is  no  conflict  between  such  rules  and 
Section  163.017.  Section  163. 017  contenqolates  and  estab- 
lishes a program  of  immunization  to  be  conducted  by  the 
Division  of  Health  of  the  Department  of  Public  Health  and 
Welfare.  Such  immunization  program  is  not  in  lieu  of  any 
local  vaccination  program  of  a school  district,  but  it  is 
an  entirely  separate,  distinct,  and  additional  immuniza- 
tion program  on  a statewide  basis.  Of  course,  any  rules 
and  regulations  of  a school  board  under  the  authority  of 
Section  163.OIO  must  be  reasonable  and  they  must  not  be 
in  conflict  with  any  state  law;  and,  therefore,  any  rule 
of  the  school  board  respecting  Immunization  or  vaccination 
of  school  children  cannot  be  in  direct  conflict  or  in 
opposition  to  the  provisions  of  Section  163.017,  RSMo 
Cum.  Supp.  1961. 

Therefore,  in  answer  to  your  first  question,  it  is 
the  opinion  of  this  office  that  there  is  no  change  in  the 
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authority  of  a school  board  to  make  reasonable  rules  con- 
cerning the  vaccination  of  school  children  In  that  district, 
and  the  opinion  of  this  office  expressed  In  the  opinion  of 
October  29,  1935  to  the  State  Board  of  Health,  and  the  opin- 
ion of  October  14,  1946  to  Honorable  A.  L.  Gates  remains 
unchanged.  Hence,  the  Board  of  Education  may  not  require 
vaccination  when  there  is  neither  an  existing  nor  a threatened 
epidemic  of  smallpox. 

In  answer  to  the  second  question  concerning  tubercu- 
losis and  general  physical  tests,  it  was  held  in  the  opinion 
of  October  29,  1935  to  the  State  Board  of  Health  that  the 
school  district  was  authorized  to  make  reasonable  rules  and 
regulations  respecting  a medical  inspection;  that  the  reason- 
ableness of  such  rules  and  regulations  are  to  be  determined 
by  the  facts  existing  at  the  time  the  rules  are  made,  and 
that  a rule  providing  for  medical  inspection  for  the  purposes 
of  determining  the  existence  of  contagious  or  infectious 
disease  or  the  liability  of  transmitting  the  same  would  be 
reasonable.  Webster's  dictionary  defines  "tuberculosis''  as 
"an  infectious  disease  caused  by  the  tubercle  bacillus.  " 

Since  tuberculosis  is  an  infectious  disease,  any  rule  of 
the  school  board  under  authority  of  Section  I63.OIO, 

RSMo  1959,  requiring  any  child  to  be  examined  by  a physician 
for  the  purpose  of  determining  the  diseased  condition,  or 
the  liability  of  transmitting  such  disease,  would  certainly 
be  reasonable  and  proper. 

In  answer  to  the  third  question,  we  refer  you  to 
Section  163.360,  RSMo  1959,  which  reads,  in  pari;,  as  follows: 

"It  shall  be  unlawful  for  any  child 
to  attend  any  of  the  public  schools 
of  this  state  while  afflicted  with 
any  contagious  or  infectious  disease, 
or  while  liable  to  transmit  such  di- 
sease after  having  been  exposed  to 
the  same.  For  the  purpose  of  deter- 
mining the  diseased  condition,  or 
the  liability  of  transmitting  such 
disease,  the  teacher  or  board  of 
directors  shall  have  power  to  require 
any  child  to  be  examined  by  a physician 
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or  physicians,  and  to  exclude  such 
child  from  school  so  long  as  there 
is  any  liability  of  such  disease  being 
transmitted  by  the  same.  A refusal 
on  the  part  of  the  parent  or  guardian 
to  have  an  examination  made  by  a 
physician  or  physicians,  at  the  request 
of  the  teacher  or  board  of  directors, 
will  authorize  the  teacher  or  board  of 
directors  to  exclude  such  child  from 
school;  * * * ." 

The  answer  to  this  question  will  then  depend  upon  the 
character  of  the  dental  examination  and  the  person  or 
physician  who  conducts  the  examination.  Certainly,  there 
are  infectious  and  contagious  diseases  of  the  mouth  and 
teeth,  and  a reasonable  rule  requiring  an  examination  by 
a physician  to  determine  the  diseased  condition  or  the 
liability  of  transmitting  such  disease  would  be  proper, 
in  the  same  manner  as  any  other  examination  authorized 
under  the  conditions  prevailing  in  the  second  question 
answered  above.  However,  an  examination  by  a dentist  to 
discover  or  treat  cavities  in  the  teeth  presents  a different 
situation.  Section  163.360,  RSMo,  authorizes  the  examina- 
tion to  be  made  by  a physician  or  physicians.  The  general 
definition  of  a "physician"  in  Webster’s  dictionary  is 
given  as,  "A  person  skilled  in  . . . the  art  of  healing; 
one  duly  authorized  to  treat  diseases  And  Section 

332.010,  RSMo  1959#  gives  a definition  of  a "dentist"  as 
’Any  person  ...  who  shall  treat  or  profess  to  treat,  or 
advertise  as  treating,  any  disease  or  disorder  or  lesions 
of  the  oral  cevity,  teeth,  gums,  maxillary  bonee,  or  ex- 
tract teeth,  or  repair  or  fill  cavities  ...." 

However,  we  do  not  believe  this  is  sufficient  to 
classify  a dentist  as  a physician  in  the  sense  in  which 
the  word  "physician"  is  used  in  Section  163.360. 

Section  33^.021,  RSMo  1959*  states  as  follows: 

"Where  other  statutes  of  this  state 
use  the  terms  'physician*,  'surgeon', 

'practitioner  of  medicine',  'practitioner 
of  osteopathy',  'board  of  medical  examiners', 
or  'board  of  osteopathic  registration  and 
examination'  or  similar  terms,  they  shall 
be  construed  to  mean  physicians  and  surgeons 
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licensed  under  this  chapter  or  the 
state  board  of  registration  for  the 
healing  arts  in  the  3tate  of  Missouri.” 

Under  the  definition  of  a ’'physician*'  in  Section  334.021, 

RSMo  1959»  a dentist  is  not  a physician,  because  a dentist 
is  not  licensed  under  Chapter  33^. , RSMo,  and  a dentist 
is  not  licensed  under  the  State  Board  of  Registration  for 
the  Healing  Arts  in  the  State  of  Missouri.  Rather,  a dentist 
is  licensed  under  Chapter  332.,  RSMo,  and  is  under  the 
Missouri  Dental  Board.  Therefore,  our  answer  to  the  third 
question  is  that  a dentist  is  not  a physician  within  the 
meaning  of  that  term  as  used  in  Section  163.360,  and  a 
school  board  does  not  have  authority  to  require  a dental 
examination  by  a dentist  as  a prerequisite  to  attendance 
in  school. 

In  answer  to  the  fourth  question,  we  again  rely  on  the 
authority  of  the  school  board  expressed  in  Section  163.OIO 
which  is  quoted  above.  Since  the  school  board  may  make  all 
needful  rules  and  regulations  for  the  organization,  grading 
and  government  in  their  school  district,  a reasonable  rule 
requiring  a child  in  secondary  school  to  take  certain  health 
courses  as  a prerequisite  to  graduation  would  seem  proper. 

As  further  authority,  we  call  your  attention  to  Section 
163.170,  RSMo  1959 » which  reads  as  follows: 

"Physiology  and  hygiene,  including 
their  several  branches,  with  special 
instruction  as  to  tuberculosis,  its 
nature,  causes  and  prevention,  and 
the  effect  of  alcoholic  drinks,  nar- 
cotics and  stimulants  on  the  human 
system,  shall  constitute  a part  of 
the  course  of  instruction,  and  be 
taught  in  all  schools  supported  wholly 
or  in  part  by  public  money  or  under 
state  control.’’ 

We  do  not  know  the  exact  nature  of  the  "certain  health 
courses"  mentioned  in  the  opinion  request,  but  we  believe 
that  the  usual  and  normal  courses  on  general  health  would 
be  included  within  the  phrase  "physiology  and  hygiene”  which 
are  required  as  a constituent  part  of  the  course  of  instruc- 
tion in  all  schools  by  Section  163.170.  We  are  therefore 
of  the  opinion  that  the  Board  of  Education  may  require  that 
a child  in  secondary  school  take  certain  health  courses  as 
a prerequisite  to  graduation. 
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CONCLUSION 

It  Is  therefore  the  opinion  of  this  office,  as  follows: 

1.  The  Board  of  Education  of  a school  district  is 
authorized  to  make  reasonable  rules  and  regulations  re- 
specting compul sory  vaccination  or  immunization  of  school 
children  where  there  is  a threat  of  epidemic  or  an  actual 
epidemic,  and  the  reasonableness  of  such  rules  and  regu- 
lations are  to  be  determined  by  the  facts  existing  at  the 
time  the  rules  are  made,  but  the  Board  of  Education  does  not 
have  such  power  except  where  there  is  a threat  of  epidemic 
or  an  actual  epidemic. 

2.  The  Board  of  Education  of  a school  district  is 
authorized  to  make  rule6  and  regulations  respecting  tuber- 
culosis tests  and  general  physical  tests,  to  be  included 
in  an  examination  of  the  children  of  the  school  district, 
by  a physician  or  physicians  for  the  purpose  of  determin- 
ing the  existence  of  contagious  or  Infectious  disease,  or 
the  liability  of  transmitting  the  same. 

3.  The  Board  of  Education  of  a school  district  does 
not  have  authority  to  require  a dental  examination  by  a 
dentist  as  a prerequisite  to  attendance  in  school,  because 
a dentist  is  not  a physician  within  the  meaning  of  that 
tern  as  used  in  Section  163.360. 

4.  The  Board  of  Education  of  a school  district  may 
require  that  a child  in  secondary  school  take  certain 
health  courses  as  prerequisites  to  graduation  under  authority 
of  Sections  163.170  and  163.OIO,  RSMo  1959. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  assistant,  Wayne  W.  Waldo. 

Very  truly  yours. 


WW:mc 


TribMAS  F. 

Attorney  General 


COUNTY  PLANNING  COMMISSION:  Areas  within  a tnunicipality 

that  has  not  enacted  a city 
COUNTIES  OF  THIRD  AND  FOURTH  CLASS:  plan  should  be  included  in 

the  county  master  plan. 


January  26,  1962 


I FILED 

Honorable  Robert  P.  C.  Wilson,  III 
Prosecuting  Attorney 
Platte  County 
Platte  City,  Missouri 

Dear  Mr.  Wilson: 

In  your  letter  of  October  12,  1961,  you  request  an 
opinion  from  this  office  regarding  the  following  questions: 

"I  would  like  to  have  the  opinion  of 
your  office  concerning  two  problems 
which  occasionally  arise  with  the 
Platte  County  Planning  Commission. 

The  Platte  County  Planning  Commission 
was  set  up  by  the  County  Court  of 
Platte  County,  Missouri  under  the 
provisions  of  House  Bill  465,  Laws 
of  Missouri,  1^51. 

"Some  of  our  incorporated  areas  are 
municipalities  legally  Incorporated 
as  such  and  regularly  functioning  as 
such  at  this  time.  If  these  areas 
have  no  zoning  and  planning  ordinances 
of  their  own,  doeB  the  Platte  County 
Planning  Commission  have  authority  to 
set  up  and  enforce  zoning  and  planning 
regulations  within  these  areas? 

"Some  of  our  incorporated  areas  are 
municipalities  legally  incorporated 
as  such,  but  which  have  ceased  to 
function  as  such,  although  they  have 
not  been  dissolved  in  accordance 
with  the  applicable  statutory  pro* 
ceedings.  Does  the  Platte  County 
Planning  Commission  have  authority  to 
set  up  and  enforce  zoning  and  planning 
regulations  within  these  areas?" 
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Platte  County,  Missouri,  is  a third  class  county  with 
23*350  inhabitants  and  provisions  of  Section  64.510  through 
64.690,  RSMo  1959  &b  amended,  govern  the  county  planning  and 
zoning  in  said  county. 

Section  64.510,  RSMo  Cum.  Supp.  1961,  provides: 


"The  county  court  of  any  county  of 
the  second  or  of  any  county  of  the 
third  class  having  more  than  twenty  - 
three  thousand  inhabitants  may, 
after  approval  by  votq  of  the  people 
of  the  county,  provide  for  the  prepa- 
ration, adoption,  amendment,  extension 


and  carrying  out  of  a county  plan  for 
all  areas  of  the  county  outside  the 
corporate  limits  of  ai.y  city,  town 
or  village  which  has  adopted' a city 
plan  in  accordance  with  the  laws  of 
the  state . Upon  the  adoption  of  the 


county  plan  there  is  created  in  the 


county  a county  planning  commission 
as  hereinafter  provided."  (Emphasis 
supplied) 


Attention  is  called  to  the  fact  that  this  section 
expressly  states  that  after  approval  by  the  vote  of  the 
people  in  the  county  the  county  court  may  provide  for  the 
preparation  and  carrying  out  of  a county  plan  for  all  areas 
of  a county  outside  the  corporate  limits  of  any  city,  town 
or  village  which  has  adopted  a city  plan. 

Section  64.570,  RSMo  1959*  which  provides  for  the  county 
planning  commission  to  pass  upon  all  improvements  of  the 
type  embraced  within  the  master  plan,  provides: 

"From  and  after  the  adoption  of  the 
official  master  plan  or  portion 
thereof  and  its  proper  certification 
and  recording,  thereafter  no  improve- 
ment of  a type  embraced  within  the 
recommendations  of  such  official 
master  plan  or  part  thereof  shall  be 
constructed  or  authorized  without 
first  submitting  the  proposed  plans 
thereof  to  the  county  planning  com- 
mission and  receiving  the  written 
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approval  or  recommendations  of  said 
commission.  This  requirement  shall 
be  deemed  to  be  waived  if  the  county 
planning  commission  fails  to  make 
its  report  and  re commendations  with- 
in forty -five  days  after  receipt  of 
the  proposed  plans.  In  the  case  of 
any  public  improvement  sponsored  or 
proposed  to  be  made  by  any  munici- 
pality or  other  political  or  civil 
subdivision  of  the  state,  or  public 
board,  commission  or  other  public 
officials,  the  disapproval  or  recom- 
mendations of  the  county  planning 
commission  may  be  overruled  by  a two- 
thirds  vote,  properly  entered  of 
record  and  certified  to  the  county 
planning  commission,  of  the  governing 
body  of  such  municipality,  or  other 
political  or  civil  subdivision,  or 
public  board,  commission  or  officials, 
after  the  reasons  for  such  overruling 
are  spread  upon  its  minutes,  which 
reasons  shall  also  be  certified  to 
the  county  planning  commission." 

It  is  evident  from  this  statutory  provision  providing 
for  a municipality  to  overrule  the  county  plan  that  it  was 
Intended  for  tne  county -wide  master  plan  to  Include  munici- 
palities that  do  not  have  a city  plan,  otherwise  this 
provision  would  be  meaningless. 

Sections  64.310  to  64.690  deal  with  county-wide  planning 
and  zoning  in  second  and  third  class  counties,  and  all 
sections  should  be  read  and  considered  together  in  construing 
them  in  order  that  they  may  be  harmonized  if  possible.  When 
all  the  sections  are  considered  as  a whole  so  that  the  over- 
all scheme  is  visualized,  we  believe  it  clearly  appears  that 
municipalities  that  have  not  enacted  city  zoning  plans  are 
to  be  included  within  the  county  master  plan.  As  stated  in 
Section  64.370,  the  county  plan  may  be  rejected  by  the 
governing  body  of  the  municipality  Insofar  as  it  may  apply 
to  such  city. 

Regarding  the  second  question  you  submit,  dealing  with 
incorporated  cities  that  are  not  now  functioning  aB  a 
municipality,  certainly  such  cities  would  not  have  a city 
zoning  plan  and  a county  zoning  commission  should  include  the 
territory  within  such  cities  in  the  county  master  plan. 
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CONCLUSION 


It  is  the  opinion  of  this  office  that  the  incorporated 
areas  within  a municipality  that  has  not  enacted  a city  plan 
should  be  included  in  the  county  master  plan  adopted  by 
second  and  third  class  counties  under  provisions  of  Section 
64.510  through  Section  64.690,  RSMo  1959  as  amended.  This 
would  include  areas  within  municipalities  that  are  not 
functioning  as  municipalities. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  assistant.  Moody  Mansur. 

Yours  very  truly. 


Attorney  Oeneral 


MM:BJ 


COUNTY  COURT: 

COUNTY  CLERK: 

PAYMENT  OF  WARRANTS: 
COUNTY  RECORDS: 


A contract  made  with  a county  court 
for  services  to  be  rendered  the 
county  must  be  in  writing  subscribed 
by  the  parties  thereto  with  the 
consideration  stated  therein  and 
entered  on  the  records  of  the 
county  court. 


February  8,  1962 


Honorable  Bari  R.  Blackwell 
State  Senator,  22nd  District 
Hillsboro,  Missouri 

Dear  Senator  Blackwell: 

In  your  letter  of  October  16,  1961,  you  request  an 
opinion  from  this  office  regarding  the  matter  Bet  forth  in  a 
letter  you  enclosed,  which  letter  reads  as  follows: 

"Recently  the  County  Clerk  of  Jefferson 
County  presented  a statement  to  the 
Court  for  services  which  he  performed 
for  the  Court,  and  at  the  request  of 
the  Court;  however,  a question  has 
been  raised  concerning  the  authority 
of  the  Court  to  honor  the  statement 
of  the  County  Clerk. 

"The  Court  would  like  for  you  to 
obtain  an  opinion  from  the  Attorney 
Oeneral  based  on  the  following  facts: 

On  November  8,  I960  the  voters  of 
Jefferson  County,  by  majority,  voted 
favorably  for  the  Proposition  of  Local 
Option  Registration  of  Voters,  as 
provided  by  Chapter  114  RSMo  1959*  and 
with  this  mandate  in  mind,  the  same  to 
become  operative  starting  September  15* 

1961,  the  County  C^urt  did  on  Dec- 
ember 19*  I960  enter  the  following  order 
in  the  County  Court  Record  No.  20  at 
Page  363: 
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"ELECTIONS 

Dividing  TownehipB  for 
Voters  Registration 
Sec.  111.220  and  114.110 
RSMo  1959 

Now  on  this  day  the  Court 
orders  the  Clerk  to  divide  the 
several  Townships  Into  election 
precincts  with  fixed  boundaries 
for  each  precinct. 

"And,  In  accordance  with  said  Order, 
the  Clerk  proceeded  to  divide  the 
seven  Townships  of  Jefferson  County 
Into  election  precincts,  employing  as 
fixed  boundaries  the  center  lines  of 
County  and  State  Highways,  Creeks  and 
Rivers,  Railroad  Rights  of  Way,  and 
In  some  instances,  section  and  Survey 
lines. 

"Diligently  applying  his  effort  to 
this  project,  during  after-office 
hour 8,  on  Sundays  and  Holidays,  and 
during  his  vacation  period,  and  by 
attending  fifty-eight  organization 
meetings  in  the  County  in  search  of 
suggestions  by  the  various  organiza- 
tions for  equitable  distribution  of 
precincts  In  each  Township,  the  Clerk 
did  on  or  about  September  1,  1961  submit 
to  the  County  Court  seven  master  maps 
of  the  Beven  Townships  of  the  County 
defining  sixty-two  precincts  with  fixed 
boundaries  encompassing  each  precinct. 

"The  County  Court,  after  viewing  said 
Township  maps  accepted  same  as  the 
official  precinct  maps  of  the  County, 
and  starting  on  September  15*  1961, 
the  County  Clerk  employed  the  same 
maps  in  registering  voter*)  in  the  sixty 
two  precincts  in  the  County. 

"Later,  on  or  about  September  29,  1961 
the  Clerk  presented  a statement  to  the 
County  Court  for  his  services  in  dividing 
the  seven  Townships  Into  sixty-two  elec- 
tion precincts  in  the  sum  of  $3300, 
which  statement  was  approved  for  payment 
by  the  Presiding  Judge  and  the  Associate 
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Judge  of  the  2nd  District;  the  Associate 
Judge  of  the  1st  District  declined  to 
vote . 

"The  Presiding  Judge  Bigned  Warrant  No. 

1138  for  payment  of  said  statement  to 
be  paid  from  the  Registration  and 
Election  category  of  the  1961  Budget, 
where  ample  funds  are  available  but 
the  County  Auditor  has  refused  to  ap- 
prove said  Warrant  for  payment  without 
a legal  opinion  from  the  Attorney 
General  of  Missouri. 

"QUERY  NO.  1: 

Doe 8 the  County  Court  have  the 
authority  to  expend  County  funds  for 
work  delegated  by  a County  Court  order 
to  the  County  Clerk  in  accordance  with 
the  provisions  of  Section  111.220  RSMo 
1959*  and  as  a part  of  the  program  for 
Registration  of  Voters  as  provided  by 
Chapter  114  RSMo  1959?" 

In  substance,  It  is  stated  In  the  letter  that  on  Nov- 
ember 8,  I960,  the  voters  of  Jefferson  County  voted  favorably 
for  county-wide  registration  of  voters  as  provided  for  under 
Chapter  114,  RSMo  1959.  On  December  19,  i960,  the  county 
court  of  Jefferson  County  entered  the  following  order  In 
County  Court  Record  No.  20,  page  383 * 

"ELECTIONS 

Dividing  Townships  for 
Voters  Registration 
Sec.  111.220  and  114.110 
RSMo  1959 

Now  on  this  day  the  Court  orders 
the  Clerk  to  divide  the  several  Town- 
ships into  election  precincts  with 
fixed  boundaries  for  each  precinct." 

It  is  further  stated  that  in  accordance  with  said  order 
the  county  clerk  of  Jefferson  County  proceeded  to  divide  the 
seven  townships  of  Jefferson  County  into  election  precincts 
employing  as  fixed  boundaries  the  center  lines  of  county  and 
state  highways,  creeks  and  rivers,  railroad  rights-of-way, 
and  in  some  instances  sections  and  survey  lines.  After 
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attending  many  meetings  In  search  of  suggestions  from  various 
organisations  for  equitable  distribution  of  precincts  in  each 
township,  he  prepared  seven  master  maps  of  the  county, 
defining  sixty-two  precincts  with  fixed  boundaries,  and  that 
the  county  court  after  viewing  the  maps  accepted  the  same, 
and  these  maps  were  used  later  for  registering  voters.  There- 
after on  September  29,  1961,  the  county  clerk  presented  a 
statement  to  the  county  court  for  $3300.00  for  his  services 
in  dividing  the  seven  townships  into  precincts,  which  state- 
ment was  approved  for  payment  by  the  presiding  judge  and  one 
associate  judge.  It  is  further  stated  that  the  county  auditor 
has  refused  to  approve  the  warrant  for  payment. 

It  must  be  observed  that  this  matter  concerns  an  obliga- 
tion created  by  a county  court  and  its  validity  must  depend 
upon  statutory  authority. 

Section  431.100,  RSMo  1959 # provides  as  follows: 

"If  a claim  against  a county  be  for 
work  and  labor  done,  or  material 
furnished  in  good  faith  by  the  claim- 
ant, under  contract  with  the  oounty 
authorities,  or  with  any  agent  of  the 
county  lawfully  authorised,  the  claim- 
ant, if  ne  shall  have  fulfilled  his 
contract,  shall  be  entitled  to  recover 
the  just  value  of  such  work,  labor  and 
material,  though  such  authorities  or 
agent  may  not,  in  making  such  contract, 
have  pursued  the  form  of  proceedings 
prescribed  by  law." 

Section  432.070,  RSMo  1959#  provides: 

"No  county,  city,  town,  village,  school 
township,  school  district  or  other 
municipal  corporation  shall  make  any 
contract,  unless  the  same  shall  be 
within  the  scope  of  its  powers  or  be 
expressly  authorized  by  law,  nor  unless 
such  contract  be  made  upon  a considera- 
tion wholly  to  be  performed  or  executed 
subsequent  to  the  making  of  the  contract; 
and  such  contract.  Including  the  con- 
sideration, shall  be  in  writing  and 
dated  when  made,  and  shall  be  subscribed 
by  the  parties  thereto,  or  their  agents 
authorized  by  law  and  duly  appointed 
and  authorized  in  writing." 
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Attention  le  called  to  the  fact  that  Section  431.100, 
supra,  applies  only  to  claims  against  the  county  under  a 
contract  with  county  authorities  while  Section  432. 070,  supra, 
applies  to  counties,  cities,  school  districts,  and  other 
municipal  corporations.  This  fact  should  be  kept  in  mind  when 
construing  the  holdings  made  in  cases  cited  in  this  opinion. 

These  statutes  cited  above  have  been  before  the  courts 
of  this  state  many  times  for  construction,  both  in  cases 
involving  counties  as  well  as  cities. 

In  Woolf oik  vs.  Randolph  County,  83  Mo.  501,  the  court 
had  before  it  a situation  where  the  county  court  by  proper 
order  of  record  had  appointed  plaintiff  as  its  agent  for  and 
on  behalf  of  said  county  to  compromise  and  settle  the  bonded 
indebtedness  of  Sugarcreek  Township  in  Randolph  County.  By 
the  terms  of  said  court  order  plaintiff  was  to  receive  a 
reasonable  compensation  for  his  services.  Plaintiff  performed 
the  services  and  presented  his  bill  to  the  county  court 
amounting  to  $700.00.  The  Supreme  Court  held  in  this  case 
that  plaintiff  was  not  entitled  to  recover  because  the  above 
statutory  provisions  had  not  been  complied  with.  The  court 
stated,  l.c.  506: 

"The  petition  sufficiently  discloses,  we 
think,  that  the  contract  sued  or.  did  not 
meet  the  requirements  of  the  statute, 
tnat  it  was  not  in  writing,  dated  and 
signed,  as  required,  and  that  the  value 
of  plaintiff' 8 services  was  not  agreed 
upon.  Tne  allegation  is,  that  plaintiff 
was  to  nave  a reasonable  compensation, 
wnich  is  the  compensation  the  law  would 
ordinarily  attach  where  the  parties  fail 
to  make  a contract  price,  and  this,  we 
think,  for  the  reasons  given,  was  not  a 
compliance  with  the  statute,  in  this 
essential  particular." 

In  the  case  of  Carter  vs.  Reynolds  County,  288  S.W.  48, 
the  presiding  Judge  of  the  county  court  of  Reynolds  County 
met  with  plaintiff,  an  experienced  bridge  builder,  at  a bridge 
site  and  orally  agreed  with  plaintiff  on  how  the  work  should 
be  done  in  constructing  a bridge.  Compensation  to  be  paid 
for  the  work  was  agreed  upon  subject  to  the  epproval  of  the 
county  court.  Thereafter  the  county  court  made  an  order  of 
record  that  the  county  would  pay  or  contribute  a sum  not  to 
exceed  five  hundred  dollars  after  completion  and  approval  by 
the  county  court  of  such  work.  Thereafter  the  presiding 
judge  wrote  plaintiff  a letter  stating  the  court  had  made  an 
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order  to  pay  five  hundred  dollars  when  the  work  waa  completed 
and  approved  by  the  court,  and  further  stated  that  If  this 
arrangement  waa  satisfactory  with  plaintiff  that  he  could 
proceed  with  the  work.  Plaintiff  did  perform  the  work  and 
presented  his  bill  for  services,  which  was  refused  for  payment. 
After  quoting  the  above  cited  statutory  provisions  the  Supreme 
Court  made  the  following  statement,  l.c.  50r 

M[l-4]  That  the  evidence  wholly  fails 
to  show  a contract  between  plaintiff 
and  Reynolds  county  conforming  to  the 
requirements  of  section  2164  is  manifest. 

Confronted  with  this  situation,  appellant 
places  his  reliance  on  section  9307.  But 
before  this  latter  section  can  avail  him, 
he  must  show  that  the  work  and  labor  was 
done,  and  the  material  furnished,  under  a 
contract  with  the  county.  What  is  the 
proof  of  the  existence  of  a contract?  The 
parol  evidence  muBt  be  eliminated.  A 
county  court  can  speak  only  by  its  record; 
and  this  is  true  with  reference  to  all  its 
act 8,  whether  Judicial  or  ministerial. 

Riley  v.  Pettis  County,  96  Mo.  31B,  321, 

9 S.W.  906,  Sanderson  v.  Pike  County,  195 
Mo.  598>  604,  93  S.W.  Q42j  Harkreader  v. 

Vernon  County,  216  Mo.  696,  706,  116  S.W. 

523.  The  letter  written  by  Judge  George 
is  not  a record  of  the  county  court;  it  is 
the  merest  hearsay . The  only  competent 
evidence  offered  on  the  issue  of  contract 
or  no  contract  was  the  record  entry  of  an 
order  of  the  county  court.  Prom  that  order 
it  appears  that  the  county  offered  to 
♦contribute  not  to  exceed  $500  after  com- 
pletion and  approval  of  the  county  court1 
of  'something  * * * to  change  the  flow  of 
water  in  Black  river  at  the  Carter's  Mill 
bridge.1  This  offer  was  so  vague  and  in- 
definite that  it  could  not  be  made  the 
basis  of  an  enforceable  contract.  Certainly 
proof  of  it  doe 8 not  tend  to  establisn  the 
contract  pleaded. 

" [5]  George '3  agreement  wltn  the  plaintiff 
was  not  binding  upon  Reynolds  county.  He 
was  not  an  agent  of  the  county  'duly  ap- 
pointed and  authorized  in  writing';  being 
merely  a member  of  the  county  court  did 
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not  constitute  him  an  'agent  authorized  by 
law1  to  make  contracts  for  the  county. 

If  all  three  of  the  Judges  of  the  county 
court  had  separately  agreed  with  plaintiff 
that  the  county  would  pay  him  $500  for 
driving  piling  in  Black  river,  the  county 
would  not  be  bound.  They  could  act  for 
and  obligate  the  county  only  when  sitting 
as  the  county  court.  Crutchfield  v. 

Warrensburg,  30  Mo.  App.  456;  Board  of 
Commissioners  of  Cass  County  v.  Ross,  4b 
Ind.  404;  McDonald  v.  Mayor,  68  N.Y.  23, 

23  Am. Rep.  144;  Butler  v.  City  of  Charles- 
ton, 7 Gray  (73  Mass.)  12. 

"[6]  The  cause  of  action  pleaded  in  the 
second  count  of  the  petition  is  on  a 
quantum  meruit.  The  statute,  in  pre- 
scribing the  mode  by  which  alone  a county 
can  obligate  itsalf  by  contract,  negatives 
the  idea  of  a promise  on  its  part  arising 
by  implication  of  law.  The  defendant  can- 
not be  held  as  on  an  implied  contract. 

Crutchfield  v.  Warrensburg,  supra;  Hillside 
Securities  Co.  v.  Minter,  300  Mo.  380,  254 
&.U.  188." 

In  the  case  of  Cook  vs.  St.  Francois  County,  162  S.W.  2d 
252,  the  Supreme  Court  had  before  it  a situation  where  St. 
Francois  County  had  made  the  following  order  of  record  on 
February  20,  1939#  which  reads  as  follows,  l.c.  253: 

"'In  the  matter  of  the  appointment  of 
Mrs.  Blanche  Cook,  County  Health  Nurse. 

"'Now  on  this  day  it  is  ordered  by  the 
court  that  Mrs.  Blanche  Cook,  of  Flat 
River,  Mo.,  be  and  is,  hereby  appointed 
County  Heaitn  Nurse  at  a salary  of  $200.00, 
per  month  from  October  1st,  to  June  1st, 
and  $150.00,  per  month  from  June  let,  to 
September  1st. 

" ' It  is  further  ordered  that  appointment 
to  go  in  effect  March  1,  1939. 

On  March  2y,  1939#  at  the  same  term  of  court  the  county 
court  made  of  record  another  order  revoking  and  setting  aside 
the  prior  order  of  appointment  lor  reasons  stated  in  said 
order.  Apparently  Mrs.  Cook  was  paid  her  salary  for  the 
month  of  March  but  was  not  paid  thereafter.  She  then  brought 
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this  action  to  recover  her  salary  from  April,  1939,  until 
September,  1939#  relying  upon  the  agreement  she  had  with  the 
county . In  deciding  this  matter  the  Supreme  Court  made  tne 
following  statement,  l.c.  254: 

H[2]  If  appellant's  cause  of  action 
rests  upon  a contract  of  employment,  she 
is  barred  from  recovery  by  Section  3349, 

Revised  Statutes  Missouri  1939#  Mo.  R.S.A. 

$ 3345#  which  requires  such  a contract  to 
be  in  writing  and  subscribed  by  the 
parties.  The  county  court  spx-ead  its 
oruer  upon  the  record,  but  appellant  filed 
no  written  acceptance  of  the  order.  On 
her  part  the  contract,  if  any,  waB  oral." 

In  the  ce*e  of  St.  Francois  County  vs.  Brookshire,  302 
3.W.  2d  1,  the  defendant  ii&d  been  employed  as  an  attorney  to 
represent  the  county  court  in  a contempt  proceeding  brought 
against  the  members  of  the  court  in  the  cli*cuit  court,  and 
later  the  defendant  represented  the  members  of  the  court  in 
a habeas  corpus  proceeding  in  the  court  of  appeals.  The 
members  of  the  county  court  orally  employed  the  defendant  to 
represent  than.  Defendant  performed  his  services  and  was  paid 
a fee  of  six  honored  dollars  by  the  county  for  services 
rendered.  About  four*  years  later  the  county  brought  suit 
against  the  defendant  to  recover  the  six  hundred  dollars  that 
had  been  paid  him  on  the  theory  the  money  Ivad  been  illegally 
paid  for  tne  reason  that  the  services  he  rendered  to  the 
members  of  the  court  were  services  rendered  to  them  as 
individuals.  After  holding  the  county  court  had  no  authority 
to  employ  defendant  as  an  attorney  for  the  county  under  the 
circumstances  of  unis  case,  the  Supreme  Court  then  made  the 
following  statement,  l.c.  4: 

"{6,7]  Toe  re  la  an  additional  x*eason 
wxxy  the  purported  employment  of  defend- 
ant in  this  case  by  the  county  was  not 
authorised  axiu  the  payment  of  his  fee 
was  in  violation  of  law.  We  deem  it 
advisable  to  comment  upon  the  matter 
even  though  it  is  not  mentioned  by 
eitner  party  in  the  pleadings  or 
briefs.  Section  432.070  provides  that 
'Mo  county,  city,  * * * or  other  muni- 
cipal corpoi*atlon  siiail  make  any 
contx*act,  unless  the  same  shall  be 
within  tne  scope  of  its  powers  or  be 
expressly  autnoriaed  by  law,  * * * 
and  such  contract,  including  the  consi- 
deration, shall  be  in  writing  and  dated 
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when  made,  * * •*•  It  1b  defendant's 
contention  that  the  arrangement  between 
him  and  the  members  of  the  county  court 
constituted  a contract  of  employment, 
but  there  is  no  contention  that  this 
contract,  including  the  consideration, 
was  in  writing.  The  evidence  establishes 
the  contrary.  The  requirements  of  Sec- 
tion 432.070  that  the  terms  of  the 
contracts  therein  mentioned  be  in  writing 
is  mandatory  and  not  merely  directory, 

Donovan  v.  Kansas  City,  Missouri,  352 
Mo.  430,  175  S.W.  2d  874[10],  179  S.W. 

2d  108,  and  a verbal  contract  in  viola- 
tion of  this  statutory  provision  is  void 
ab  initio  and  cannot  be  rendered  valid 
after  the  services  are  performed  or  work 
done.  Pleshner  v.  Kansas  City,  Missouri, 

348  Mo.  978,  156  S.W.  2d  706  [3];  Likes 
v.  City  of  Rolla,  184  Mo.  App.  296,  167 
S.W.  645  [1J.  (kie  dealing  with  a muni- 
cipal or  county  government  must  take 
notice  of  the  limitations  on  the  power 
and  authority  of  the  representatives  with 
whom  he  deals,  Arbyrd  Compress  Co.  v. 

City  of  Arbyrd,  Mo.  App.,  246  S.W.  2d 
104(4],  and  one  of  those  limitations  is 
the  lack  of  authority  to  enter  into  an 
oral  contract.  In  this  case  the  employ- 
ment of  defendant  as  attorney  for  the 
county  was  not  within  the  scope  of  tTTe 
powers  of  the  county  court  and  was  not 
authorized  law,  but  even"  if  It  nad 
been,  the  contract  of  employment  would 
have  been  void  as  in  violation  of  Section 

IgM 

In  State  vs.  Miller,  297  S.W.  2d  611,  two  of  the  county 
judges  had  already  agreed  with  plaintiff  to  pay  him  $500  for 
earth  moving  and  construction  work  for  Andrew  County,  Missouri. 
This  agreement  was  made  when  the  county  court  was  not  in 
session  and  no  entry  of  it  was  made  on  the  records  of  the 
county  court  until  several  days  after  the  agreement  was  made 
and  at  a time  when  the  court  was  not  in  session.  Plaintiff 
performed  the  work  and  presented  his  bill  for  services,  which 
was  approved  by  two  judges,  but  the  presiding  judge  refused 
to  sign  a warrant.  This  proceeding  was  in  mandamus  to  compel 
the  presiding  judge  to  sign  the  warrant.  In  this  proceeding 
plaintiff  contended  that  the  agreement  was  made  by  a majority 
of  the  county  judges  and  that  he,  having  performed  the 
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services  in  good  faith,  is  entitled  to  recover  for  his  work 
even  though  the  contract  was  not  executed  in  the  form  pre- 
scribed by  law  and  was  not  in  writing,  relying  on  the 
provisions  of  Section  431.100. 

In  holding  that  plaintiff  was  not  entitled  to  recover, 
the  court  stated,  l.c.  614: 

"[1,2]  How  do  the  foregoing  facts  con- 
form to  the  requirements  prescribed  by 
the  law  to  safeguard  the  funds  of  the 
county?  In  the  first  place  the  law  re- 
quires such  contracts  to  be  in  writing. 

Section  432.070.  Absent  the  required 
writing,  such  contracts  'have  been  held 
void  and  performance  by  the  other  party 
ineffectual  to  create  legal  liability 
on  the  political  subdivision  on  the 
theory  of  ratification,  estoppel  or 
implied  contract  [citations].'  Elkins- 
Swyers  Office  Equipment  Co.  v.  Moniteau 
County,  357  Mo.  448,  456,  209  S.W.  2d 
127,  131.  See,  also.  Carter  v.  Oeorge, 

216  MO.App.  308,  264  S.W.  463;  Cook  v. 

St.  Prancols  County,  3^9  Mo.  484,  162 
S.W.  2d  252,  254;  Missouri -Kansas 
Chemical  Co.  v.  Christian  County,  352 
Mo.  1087,  180  S.W.  2d  735,  736.  One 
dealing  with  the  county  is  deemed  to  know  of 
such  restrictions  imposed  by  law  on  such 
transactions.  Riley  v.  City  of  Rock  Port, 

MO.  App.,  165  S.W.  2d  880;  Hillside 
Securities  Co.  v.  Minter,  300  Mo.  360, 

254  S.W.  138,  193." 

The  court  further  states,  l.c.  615: 

"[5]  As  to  Walton's  right  to  recover 
under  Section  431.100,  assuming  he  per- 
formed the  work  in  good  faith,  it  has 
been  held  that  that  section  applies  only 
to  proceedings  'where  the  parties  have 
not  followed  the  required  form  of  pro- 
cedure in  executing  a contract'  with  the 
county  and  'affords  no  relief  where  the 
parties  have  failed  to  follow  the  condi- 
tions imposed  upon  the  making  of  a 
contract'.  Missouri -Kansas  Chemical  Co. 
v.  Christian  County,  supra.  At  page  737 
of  180  S.W.  2d,  the  court  further  saidi 
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'We  have  held  that  this  section  does 
not  give  the  claimant  a right  to  recover 
where  he  has  performed  under  a contract 
with  a county  official  if  such  official 
la  not  authorized  by  law  to  make  the 
contract' . “ 

Mention  should  be  made  of  the  case  of  Burger  vs.  City  of 
Springfield,  323  S.W.  2d  777.  In  this  case  the  City  Council 
of  Springfield,  Missouri,  by  resolution  duly  enacted  and 
signed  by  its  Mayor,  authorized  the  waterworks  committee  to 
employ  a suitable  person  to  represent  the  city  in  negotiating 
the  purchase  of  the  waterworks,  a private  company,  at  a 
reasonable  compensation  for  services  and  expenses  to  be  fixed 
by  the  City  Council  upon  completion  of  the  services.  The 
Mayor,  who  was  also  a member  of  the  waterworks  committee, 
wrote  the  plaintiff  a letter  enclosing  a copy  of  the  resolution 
of  the  City  Council  and  informed  him  that  he  had  been  appointed 
to  represent  the  city  at  a reasonable  fee,  to  be  determined 
after  the  work  was  completed.  Plaintiff  by  letter  accepted 
the  appointment  as  the  negotiator  for  the  city.  The  plaintiff 
was  able  to  successfully  negotiate  the  purchase  of  the  water 
company  for  several  million  dollars  less  than  the  original 
asking  price.  Thereafter  the  city  refused  to  pay  plaintiff 
for  his  services  and  suit  was  instituted  on  the  contract.  In 
disposing  of  the  case  the  court  stated,  l.e.  jQl: 

"It  appears,  therefore,  that  the  contract 
sued  on  in  this  case  was  In  writing.  The 
resolution  in  question  was  pleaded”  The 
resolution  is  alleged  to  have  been  duly 
adopted  by  the  City  Council,  approved  by 
the  Mayor  and  duly  signed,  and  a copy 
waB  attached  to  the  amended  petition. 

Notification  of  appointment  and  acceptance 
thereof  were  alleged  to  have  been  in 
writing  and  copies  of  the  signed  letters 
were  attached.  The  formal  execution  of 
the  contract  was  sufficient.  Only  the 
sufficiency  of  the  written  provision  of 
the  documents  appear  to  be  in  question." 

(Emphasis  supplied) 

The  offer  of  the  city  was  made  in  writing  and  it  was 
accepted  in  writing.  The  court  held  this  constituted  a 
written  contract.  The  only  question  was  whether  the  written 
provisions  in  the  contract  that  the  city  would  pay  "a 
reasonable  compensation"  complied  with  Section  432. 070, 
which  required  the  consideration  to  be  in  writing.  The  court 
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held  the  written  contract  stated  the  consideration  and  did 
comply  with  this  statute.  In  the  instant  matter  there  is  no 
contract  in  writing  between  the  parties  and  consequently  no 
consideration  is  stated. 

It  is  apparent  from  the  cases  cited  herein  that  recovery 
cannot  be  had  under  Section  431.100  unless  it  is  founded  upon 
a written  contract  with  a stated  consideration  and  signed  by 
the  parties  thereto. 

It  is  apparent  from  the  cases  cited  herein  that  liability 
on  the  county  can  be  created  only  by  a written  contract  under 
Section  431.100,  supra,  or  under  Section  432.070,  supra,  and 
that  Section  431.100  applies  only  when  the  parties  have 
executed  a written  contract  but  may  not  have  followed  the 
required  formal  procedure  leading  up  to  the  execution  of  a 
written  contract.  We  also  believe  that  the  above  cited  cases 
are  authority  for  holding  that  the  written  contract  must  state 
the  consideration  and  be  subscribed  by  the  parties  thereto  and 
entered  upon  the  records  of  the  county  court. 

Under  the  facts  submitted  in  the  present  matter  there 
waB  no  contract  in  writing  subscribed  by  the  parties  thereto 
and  entered  upon  the  records  of  the  county  court.  The 
one-sentence  entry  made  by  the  county  court  on  the  court 
records  does  not  constitute  a written  contract  ae  required  by 
statute . 


CONCLUSION 


It  is  our  opinion  that  under  the  facts  submitted  herein 
the  agreement  made  by  the  county  court  with  the  county  clerk 
as  stated  herein  does  not  create  a valid  legal  obligation  on 
Jefferson  County  due  to  the  fact  that  it  was  not  in  writing 
with  the  consideration  stated  therein  and  was  not  subscribed 
by  the  parties  and  entered  on  the  records  of  the  county  court 
a 8 required  by  the  law. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  assistant.  Moody  Mansur. 

Yours  very  truly. 


MM:  BJ 


THGtlAS  r &AQLETQN 
Attorney  Oeneral 


CORPORATIONS: 

NON -VOTING  COMMON  STOCK: 
CONSTITUTIONAL  LAW: 
CONSTRUCTION  OF  CONSTITUTION: 


A Missouri  Corporation  under  or  subject 
to  the  General  and  Business  Corporation 
Law  may  validly  Issue  a class  of  non- 
voting  common  stock.  The  issuance  ox 
such  non-voting  common  stock  is  not 
in  violation  of  Article  XI,  Section  6 
of  the  Constitution  or  of  any  statutory 
provision. 


March  1^,  1$62 


Honorable  Warren  E.  Hearnes 
Secretary  of  State 
State  Capitol 
Jefferson  City,  Missouri 

Dear  Mr.  Hearnes: 

You  have  requested  the  opinion  of  this  office  with  respect 
to  the  validity  of  Non-voting  Common  Stock  in  Missouri,  as 
follows: 


"This  Department  has  recently  received  Articles 
of  Amendment  of  Wren  Electric,  Inc.,  a Missouri 
Corporation  wherein  said  Articles  purport  to 
create  two  types  of  Common  Stock,  one  being 
Class  A without  voting  rights  and  the  other 
being  Class  B with  voting  rights.  The  original 
of  said  Articles  of  Amendment  is  attached  for 
your  Inspection. 

The  problem  Involved,  as  this  Department  sees 
It,  is;  Is  non-voting  Common  Stock  permissible 
under  Article  XI,  Section  VI  of  the  Constitution 
of  Missouri,  19^5  and  Chapter  35I»  Revised 
Statutes  of  Missouri,  1959* 

We  are  also  enclosing  a memorandum  in  reference 
to  the  above  question  presented  to  this  office 
in  conjunction  with  the  proposed  amendment. 

Also  in  conjunction  with  this  request,  this 
writer  feels  he  should  advise  you  that  the 
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files  of  this  office  presently  reflect  that 
there  are  an  excess  of  six  hundred  Missouri 
domestic  corporations  now  in  good  standing 
that  have  authorized  the  above  type  of  stock 
in  question,  the  same  being  approved  by  this 
office  from  the  years  1923  to  date.” 

The  Articles  of  Amendment  of  Wren  Electric,  Inc.  submitted 
^ with  your  request  disclose  that  the  holders  of  all  of  the  Issued 

* and  outstanding  capital  stock  of  the  corporation  voted  in  favor 

of  dividing  the  stock  into  two  classes.  Class  A common  shares  and 
Class  B common  shares,  each  with  a par  value  of  $1.00  per  share. 
The  proposed  amendment  provides  as  follows  with  respect  to  voting 
rights : 


"The  holders  of  Class  'A'  common  shares  shall  not, 
except  as  otherwise  specifically  provided  herein, 
have  any  voting  right  as  shareholders  of  the 
Corporation,  nor  shall  they  be  notified  of  the 
meetings  of  the  shareholders.  All  rights  to  vote 
and  all  voting  power  (including  but  not  limited 
to  the  right  to  vote  for  directors  and  managers), 
and  all  management  and  control  of  the  Corporation, 
except  as  otherwise  hereinafter  specifically 
provided,  are  vested  exclusively  in  the  holders 
of  Class  'B'  common  shares.'1 

"The  holders  of  Class  'A'  common  shares  shall  only 
have  the  right  to  vote  on  any  amendment  to  the 
Articles  of  Incorporation  of  said  Corporation  which  ' 
would  change  the  relative  rights  as  fixed  in  this 
amendment  between  Class  'A'  common  shares  and 
Class  1 B'  common  shares.  The  holders  of  said  Class 
'A'  common  shares  and  Class  ' B'  common  shares 
shall  each  vote  as  a class." 

The  issue  thus  presented  is  whether  stockholders  by 
unanimous  agreement,  either  in  the  original  Articles  of  Incorpora- 
tion or  by  Articles  of  Amendment,  may  validly  restrict  the 
voting  power  of  one  class  of  common  stock  so  that  all  right 
to  vote  and  all  voting  power,  including,  but  not  limited  to, 
the  right  to  vote  for  directors  and  managers,  is  vested 
exclusively  in  the  holders  of  the  other  class  of  common  stock. 

It  is  noted  that  the  Articles  of  Amendment  do  not  attempt  to 
deprive  the  holders  of  the  non-voting  stock  of  the  right  to 
vote  on  any  amendment  which  would  change  the  relative  rights 
as  between  the  two  classes  of  stock. 
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The  question  for  resolution  is  twofold  in  nature: 

(l)  Is  such  Non-voting  Common  stock  valid  in  view  of  Section 
6,  Article  XI  of  the  Constitution  of  Missouri?  (2)  Is  such 
Non-voting  Common  Stock  valid  under  the  applicable  provisions  of 
the  corporation  code  of  Missouri?  We  will  discuss  these 
questions  in  order. 

The  relevant  constitutional  provision  (Section  6,  Article 
XI  of  the  Constitution  of  Missouri,  1945)  reads  as  follows: 

"In  all  elections  for  directors  or  managers  of 
any  corporation,  each  shareholder  shall  have 
the  right  to  cast  as  many  votes  in  the  aggregate 
as  shall  equal  the  number  of  shares  held  by  him, 
multiplied  by  the  number  of  directors  or 
managers  to  be  elected,  and  may  cast  the  whole 
number  of  votes,  either  in  person  or  by  proxy  for 
one  candidate,  or  distribute  such  votes  among 
two  or  more  candidates;  and  such  directors  or 
managers  shall  not  be  elected  in  any  other 
manner;  provided,  that  this  section  shall  not 
apply  to  co-operative  associations,  societies 
or  exchanges  organized  under  the  law." 

Except  for  the  proviso  relating  to  cooperatives,  the  identical 
constitutional  provision,  with  slight  and  immaterial  changes  in 
phraseology,  appeared  in  the  1875  Constitution  as  Section  6, 

Article  XII.  For  purposes  of  comparison  we  quote  the  1875 
section  as  follows: 

"In  all  elections  for  directors  or  managers  of  any 
incorporated  company,  each  shareholder  shall  have 
the  right  to  cast  as  many  votes  in  the  aggregate 
as  shall  equal  the  number  of  shares  so  held  by  him 
or  her  in  said  company  multiplied  by  the  number  of 
directors  or  managers  to  be  elected  at  such  election; 
and  each  shareholder  may  cast  the  whole  number 
of  votes,  either  in  person  or  by  proxy,  for  one 
candidate,  or  distribute  such  votes  among  two  or 
more  candidates;  and  such  directors  or  managers 
shall  not  be  elected  in  any  other  manner." 

Both  of  the  foregoing  constitutional  provisions  are  limited 
to  elections  for  directors  or  managers  and  have  no  application  to 
voting  right 8 with  respect  to  any  other  matters.  The  1875  Section 
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was  construed  by  our  Supreme  Court  In  1905  in  the  case  of  State 
ex  rel  Frank  v,  Swanger,  190  Mo.  561,  89  SW  872.  That  was  an 
action  in  mandamus  to  compel  the  then  Secretary  of  State  to  Issue 
a certificate  of  Incorporation.  His  refusal  was  based  upon  a 
provision  in  the  Articles  of  Incorporation  which  vested  the 
voting  power  exclusively  In  the  common  stock  and  contained  the 
express  statement  that  the  preferred  stock  shall  have  no  voting 
power.  The  Supreme  Court  ?n  banc  ordered  the  peremptory  writ 
to  issue.  For  over  fifty  years  the  interpretation  given  to  the 
constitutional  provision  by  the  Sw anger  case  has  not  been 
challenged  In  any  appellate  court  of  Missouri.  And,  significantly, 
the  19^5  Constitution  made  no  change  in  substance  In  the  provision 
other  than  to  exclude  its  application  to  cooperatives.  What 
then  was  the  interpretation  placed  upon  Section  6 by  the  Supreme 
Court? 

It  Is  true  that  the  5 w anger  case  Involved  only  preferred  stock. 
However,  the  interpretation  given  to  Section  6 can  not,  in  our 
view,  be  limited  to  preferred  stock  as  such,  but  on  the  contrary, 
the  interpretation  applies  generally  to  all  stock  and  to  the 
voting  rights  of  all  stockholders.  The  precise  point  for  decision 
in  the  Sw anger  case  was  whether  Section  6 meant  that  each  share- 
holder shall  have  the  right  to  vote  for  directors  or  managers 
and  in  connection  with  such  guaranteed  right  have  the  right  of 
cumulative  voting  and  the  right  to  vote  by  proxy,  or  whether  the 
provision  pertained  only  to  cumulative  voting  and  the  right  to 
vote  by  proxy. 

If  each  shareholder  was  guaranteed  the  right  to  vote  In  all 
events,  then  obviously  this  Section  would  apply  to  preferred 
stock  as  well  as  common  stock.  The  Court  conceded  that  if  the 
Constitutional  provision  were  given  a literal  construction  there 
would  be  much  force  to  the  argument  that  It  contained  a guarantee 
to  all  stockholders  of  the  right  to  vote.  However,  the  Court 
reached  the  conclusion  that  the  literal  construction  was  not  the 
proper  one,  basing  its  conclusion  on  what  it  held  was  'the 
obvious  purpose"  of  inserting  the  section  into  our  fundamental 
law.  The  interpretation  given  by  the  Court  in  the  Swanjrer  case 
appears  in  the  opinion  as  follows  (89  SW  l.c.  876): 

" * * *Its  purpose  was  to  introduce  the 

principle  of  cumulative  system  of  voting 
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in  elections  of  stockholders  so  as  to  secure 
the  minority  of  stockholders  a voice  in  the 
management  of  the  affairs  of  the  company 
in  proportion  to  the  number  of  his  shares, 
in  lieu  of  the  common-law  right  to  vote 
one  vote,  irrespective  of  the  number  of 
shares  held  by  him.*  * *" 

Again,  and  to  amplify  and  make  more  specific  the  foregoing 
interpretation,  the  Court  stated  (89  SW  l.c.  876): 

"*  * *Properly  understood,  we  think  section  6, 
art.  12,  of  the  Constitution  means  only  that 
every  stockholder  entitled  to  vote  at  any 
corporate  election  is  entitled  to  vote  his 
share  on  the  cumulative  plan,  but  does  not 
mean  that  the  stockholders  themselves  in 
the  organization  of  the  company  may  not 
voluntarily  agree  that  certain  preferred 
stock  shall  be  issued  and  that  the  holders 
thereof  shall  not  have  the  right  to  vote.  * * *" 

Finally,  and  again  emphasizing  the  restrictive  interpretation 
placed  by  the  Court  upon  Section  6,  it  was  said  (89  SW  l.c.  877): 

"*  * *We  hold,  then,  that  the  evident  purpose 
of  section  6,  art.  12,  of  our  Constitution 
was  the  guaranty  to  stockholders  having  the  right 
to  vote  of  cumulating  their  votes,  and  has  no 
reference  to  the  contractual  right  of  the 
stockholders  inter  sese  of  providing  that 
preferred  stockholders  shall  or  shall  not  have 
the  right  to  vote  such  stock,  and  to  hold  that 
it  has  taken  away  this  well -recognized  common- 
law  right  would  be  to  distort  its  obvious 
purpose. " 

As  thus  construed  by  the  Court,  the  "obvious  purpose",  the 
"evident  purpose",  of  Section  6 was  to  guarantee  to  every  stock- 
holder "entitled  to  vote"  or  "having  the  right  to  vote",  for 
corporate  managers,  the  right  to  vote  his  share  "on  the  cumulative 
plan".  Such  being  the  "evident  purpose"  of  the  constitutional 
provision,  the  inquiry,  therefore,  is  not  whether  the  stock  in 
question  is  preferred  or  common,  but  whether  by  agreement 
consistent  with  applicable  statutes  the  holder  of  such  stock 
is  "entitled  to  vote".  If  the  stock  held  by  the  shareholder  is 
of  a kind  which  entitles  him  to  vote  then,  as  construed  in  the 
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Swanger  case,  the  constitutional  provision  guarantees  him  the 
right  of  cumulating  such  vote  and  to  vote  by  proxy.  If  the 
stock  has  no  voting  rights,  then  the  constitutional  provision 
simply  has  no  application.  In  this  connection,  the  comment 
of  the  Court  in  the  Swanger  case  (89  SW  l.c.  876)  is  pertinent: 

"*  * *We  can  discover  no  Intention  to  take  away 
a long-established  right  of  stockholders 
at  common  law  to  make  their  own  agreements, 
as  long  as  they  did  not  collide  with  some  settled 
principle  of  law,  organic  or  statutory,  and  which 
did  not  contravene  public  policy,  but  concerned 
themselves  only.  * * *" 

As  we  have  pointed  out,  it  is  true  that  the  Sw anger  case 
involved  only  preferred  stock.  It  is  also  true  that  the  Court 
discussed  the  reasonableness  of  charter  provisions  denying 
preferred  stock  the  right  to  vote.  And  it  is  true  that  the 
Court  ruled  that  by  the  constitutional  provision  in  question, 
the  people  did  not  intend  to  change  the  "long  established 
right  of  stockholders  to  make  certain  stock  a preferred  lien  on 
the  dividends  of  a business,  and  to  agree  that  the  holders  of 
such  stock  should  have  no  right  to  vote  in  the  management  of 
the  business,  but  should  content  themselves  with  the  preferences 
and  priorities  given  them  of  first  receiving  the  profits  of  the 
business."  But  as  we  read  the  case,  all  such  statements  and 
arguments  are  but  reasons  which  demonstrate  that  the  constitutional 
provision  was  not  In  fact  intended  to  guarantee  to  any  shareholder 
the  right  to  vote  in  cases  where  the  stockholders  validly  agreed 
otherwise . 

The  Interpretation  given  the  constitutional  provision  in 
Swanger,  namely,  that  it  merely  guarantees  the  right  of  cumulative 
voting  to  each  shareholder  entitled  to  vote,  necessarily  eliminated 
any  conceivable  constitutional  right  to  vote  per  se,  and  of  Itself 
operated  to  confine  the  language  of  section  6 to  the  right  of 
cumulative  voting.  Any  other  conclusion  would  result  in  holding 
that  the  constitutional  provision,  in  addition  to  guaranteeing 
the  right  of  cumulative  voting  in  person  or  by  proxy,  was  also 
Intended  to  guarantee  the  right  to  vote  to  some  but  not  all  classes 
of  shareholders,  in  spite  of  the  express  use  of  the  words  "each 
shareholder."  In  the  light  of  the  Swanger  ruling  we  do  not  believe 
that  the  constitutional  provision  is  subject  to  the  interpretation 
that  it  means  that  "each  common  shareholder  and  each  preferred 
shareholder  entitled  to  vote  shall  have  the  right  to  vote  on  the 
cumulative  plan".  In  our  view,  Section  6 either  guarantees  to 
all  stockholders,  without  regard  to  the  nature  of  their  stock. 
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the  right  to  vote  for  directors  in  addition  to  the  right  to  vote 
on  the  cumulative  principle  or  it  simply  guarantees  the  right  to 
vote  on  the  cumulative  plan  to  those  shareholders  otherwise 
having  the  right  to  vote  in  accordance  with  the  terms  under  which 
that  stock  was  Issued  or  acquired. 

Even  if  it  be  accepted  that  the  framers  of  the  1875  Consti- 
tution assumed  that  each  shareholder  had  the  basic  right  to  vote, 
this  would  not  mean  that  the  provision  was  Intended  to  guarantee 
in  all  instances  such  right  to  vote  if  the  shareholders  (in  their 
Articles  of  Incorporation)  entered  into  an  agreement  otherwise. 

Such  was  not  the  purpose  of  the  constitutional  provision,  as  the 
Swanger  case  ruled,  and  it  is  the  purpose  thereof  which  controls 
the  construction  to  be  given  thereto. 

Our  attention  has  been  directed  to  certain  general  principles 
to  the  effect  that  at  common  law  the  right  to  vote  follows  the 
ownership  of  stock.  However,  this  rule  means  only  that  such 
right  prevails  in  the  absence  of  any  common  restriction  upon 
a particular  clasB  of  stock.  See  to  ths  effect  2 Thompson  on 
Corporations  (3rd  Ed)  Section  949  and  5 Fletcher  Encyclopedia 
Corporations  (Perm.  Ed)  Section  2026.  In  the  Swanger  case,  the 
Court  quoted  from  Miller  v,  Ratteiman,  47  Ohio  St.  141,  24  N.E. 

496  as  follows:  "It  is  true  that  one  characteristic  of  stock 
generally  is  that  it  can  be  voted  upon.  But  this  1b  not  essential." 
As  Thompson,  above  cited,  points  rut,  the  legality  of  a restriction 
upon  the  voting  rights  of  preferred  stock  "is  not  based  on  the 
theory  that  preferred  stockholders  are  guaranteed  a dividend; 
but  rather  on  the  Inherent  power  of  the  corporation  to  restrict 
the  voting  power.  It  is  simply  a contract  relation  between  two 
classes  of  stockholders,  in  which  the  public  has  no  concern.’’ 

And  in  Clark  and  Marshall,  Private  Corporations,  Vol.  3 PP.  199&- 
1997  it  is  said:  "A  stockholder  has  no  right  to  vote  at  corporate 
meetings,  whether  the  stock  is  common  or  preferred,  if  it  is  so 
stipulated  when  the  stock  is  issued,  for  the  stipulation  is  then 
a term  of  his  contract." 

There  are  reopec table  authorities  in  other  Jurisdictions,  as 
well  as  learned  articles  in  lav/  reviews,  which  are  critical  of 
the  Sw anger  decision  and  the  basic  premise  upon  which  it  was  ruled. 
If  the  question  were  for  decision  de  novo  a strong  argument  could 
be  made  against  the  validity  of  any  class  of  non-voting  stock, 
at  least  insofar  as  relates  to  the  election  of  corporate  managers. 
However,  whether  Sw anger  was  ruled  rightly  or  wrongly,  or  whether 
the  court  would  have  reached  the  same  result  today,  having  had  the 
benefit  of  other  cases  and  the  comments  in  law  review  articles,  is 
eside  the  point. 
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The  Swanger  case  has  authoritatively  construed  Section  6 
as  It  appeared  in  the  1875  Constitution.  The  framers  of  the 
1945  Constitution  having  re-enacted  the  constitutional  provision 
without  change  are  presumed  to  have  adopted  the  construction  given 
to  such  section  by  our  Supreme  Court  in  the  Sw anger  case. 

It  is  well  settled  that  where  a Court  of  last  resort  has 
construed  a statute  and  such  statute  i3  re-enacted  or  continued 
in  force  without  any  change  in  its  terms,  the  presumption  is 
that  the  construction  theretofore  given  to  the  statute  is  adopted 
by  the  lawmakers.  There  are  many  cases  to  this  effect.  See 
Handlln  v.  Morgan  County,  57  Mo.  114,  116;  State  ex  rel  Steed  v. 
Nolte,  345  Mo.  1103,  13o  S'w'2d  1016,  1019;  Messlck  v.  Q rat  Inge  r, 

356  Mo.  1227,  205  SW2d  739;  and  State  ex  inf.  Gentry  v.  Meeker, 

317  Mo.  ?19>  296  SW  411,  413.  The  constitution,  of  course,  as 
the  fundamental  law  of  the  state,  is  subject  to  the  same  rules 
of  construction  as  are  other  laws.  See  Sanders  v.  St.  Louis 
& N.  0.  Anchor  Line,  97  Mo.  26,  10  SW  595 » 597;  State  ex  rel  Jones 
v.  Atterbury,  Mo.  Sup.,  300  SW2d  30o,  OlO;  Brown  v.  Morris, 

365  Mo.  946,  290  SW2d  160,  167.  In  Ludlow -Saylor  Wire  Co.  v. 
Wollbrinck,  275  Mo.  339*  205  SW  190,  199*  it  was  held: 

'The  rule  is  firmly  settled  that  the  adoption  in  a 
later  Constitution  of  the  words  and  context  of  another, 
which  had  been  construed  by  a court  of  last  resort, 
is  presumed  (in  the  absence  of  a contrary  intention) 
to  nave  been  done  to  give  the  adopted  words  their 
adjudicated  meaning." 

To  the  same  effect  are  State  ex  rel  Board  of  Control  v.  -it.  Louis, 
216  Mo.  47,  115  SW  534,  547;  and  Moore  v.  Brown,  350  Mo.  25 b,  165 
SW2d  657. 

The  rule  that  the  construction  given  a constitutional 
provision  by  our  highest  court  becomes  a part  of  the  provision 
itself,  is  particularly  applicable  in  situations  of  this  kind 
where  the  entire  subject  is  open  to  the  constitutional  convention 
for  close  study,  redrafting,  and  the  making  of  any  changes 
deemed  desirable.  The  only  change  in  substance  made  in  Section  6 
was  the  addition  of  the  provision  excluding  cooperatives  from 
the  operation  thereof.  No  attempt  was  made  to  qualify,  limit  or 
overrule  the  Swanger  decision  by  specifically  guaranteeing  the 
right  to  vote  either  to  all  stockholders  or  to  any  particular 
class  thereof. 
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In  our  opinion,  therefore.  Section  6,  Article  XI  of  the 
19^5  Constitution  guarantees  only  to  stockholders  having  the 
right  to  vote, the  right  to  vote  on  the  cumulative  plan  In  person 
or  by  proxy.  Nothing  contained  in  the  said  section  prohibits 
the  issuance  of  any  class  of  non-voting  stock.  In  our  view, 
the  constitutional  provision  may  not  fairly  be  construed  to  prevent 
the  issuance  of  any  class  of  shares  containing  restrictions  or 
limitations  on  the  right  to  vote.  The  Intention  is  simply 
to  guarantee  to  a stockholder,  with  respect  to  voting  rights 
acquired  by  him  in  the  Issuance  or  purchase  of  stock,  the  right 
of  cumulative  voting  in  person  or  by  proxy,  rather  than  to  deny 
the  right  to  freely  contract  with  respect  to  the  right  to  vote 
at  all. 

Although  no  *ention  thereof  is  made  in  the  Swanger  opinion, 
we  believe  it  significant  that  Section  6 contains  the  provision 
that  directors  or  managers  shall  not  be  elected  "in  any  other 
manner",  language  which  In  our  view  relates  to  a guarantee  of 
the  method  of  voting  rather  than  to  the  right  to  vote,  per  se. 

The  unsettling  effect  of  a ruling  adverse  to  the  validity 
of  non-voting  common  stock  should  not  be  overlooked.  We  have 
been  Informed  that  hundreds  of  corporations  in  good  standing 
presently  have  provisions  in  their  articles  of  incorporation 
providing  for  classes  of  non-voting  common  stock.  Some  of  such 
corporations  were  organized  prior  to  the  adoption  of  the  194-5 
Constitution.  Consistently,  since  the  Swanger  decision,  every 
administrative  officer  concerned  with  the  issuance  of  corporate 
charters  and  certificates  of  amendment  thereto,  has  construed 
the  Swanger  decision  and  the  fundamental  law  upon  which  that 
case  was  grounded,  as  authorizing  the  issuance  of  classes  of 
non-voting  common  stock.  It  is  to  be  assumed  that  the  framers  of 
the  1945  Constitution  were  aware  of  this  practical  construction 
given  to  the  language  of  Section  6 and  the  Interpretation  of  the 
Swanger  case  by  such  administrative  officers  as  well  as  by  the 
lawyers  who  assisted  In  the  organization  of  such  corporations. 

It  is  also  to  be  assumed  that  the  framers  of  the  Constitution  were 
aware  of  the  provisions  of  the  1943  corporation  code  which,  in 
our  view,  contains  a legislative  construction  of  the  Constitution 
in  accord  with  our  construction  of  the  Swanger  ruling. 

We  are  av/are  of  no  fundamental  policy  of  this  State  which 
would  be  violated  by  continuing  to  construe  Section  6 of  Article 
XI  as  it  has  heretofore  been  construed  and  which  construction  is 
fully  in  accord  with  the  interpretation  of  the  language  thereof  as 
expressed  in  the  Swanger  decision.  We  rule  and  hold,  therefore. 
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that  the  Constitution  of  Missouri  does  not  prohibit  or  invalidate 
the  issuance  of  non -voting  common  stock. 

We  turn  next  to  a consideration  of  the  statutory  provisions 
contained  in  our  corporation  code  to  ascertain  whether  a class 
of  non-voting  common  stock  i3  permissible  thereunder. 

We  do  not  reach  the  question  of  whether  stockholders  may 
validly  agree  in  their  charter  to  limit,  restrict,  or  prohibit 
the  exercise  of  voting  rights  by  any  class  of  stock  absent 
specific  statutory  authorization.  In  our  view,  our  statutes 
properly  construed  authorize  the  issuance  of  non-voting  common 
stock. 


Section  351.180  RSMo  1959*  provides  in  part  as  follows: 

"l.  Each  corporation  shall  have  power  to 
create  and  issue  the  number  of  shares  stated 
in  its  articles  of  incorporation.  Such  shares 
may  be  divided  into  one  or  more  classes,  any 
or  all  of  which  classes  may  consist  of  shares 
with  par  value  or  shares  without  par  value,  with 
such  designations,  preferences,  qualifications, 
limitations,  restrictions,  and  such  special 
or  relative  rights  including  the  right  of 
conversion  into  any  other  class  of  shares  as 
shall  be  stated  In  the  articles  of  incorpora- 
tion , " 

The  foregoing  section,  except  for  the  word3  "Including 
the  right  of  conversion  into  any  other  class  of  shares"  was 
copied  verbatim  from  the  Illinois  Business  Corporation  Act 
(Smith-Hurd  111,  Annotated  Statutes,  Chapter  32,  Section  157.14.). 
Significantly,  the  Illinois  section  contains  the  additional  sentence 
immediately  following  the  foregoing,which  is  omitted  in  the 
Missouri  statute,  as  follows,  "The  Articles  of  incorporation 
shall  not  limit  or  deny  the  voting  porrerof  the  shares  of  any 
class."  This  omission  is  clearly  indicative  of  an  intent  to 
authorize  non -voting  shares. 

Section  351.055*  RSMo  1959*  provides  that  the  articles  of 
incorporation  shall  set  forth  with  respect  to  the  shares  of 
stock  "a  statement  of  the  preferences,  qualifications,  limitations, 
restrictions,  and  the  special  or  relative  rights  including 
convertible  rights,  if  any,  in  respect  of  the  chares  of  each  class." 
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Section  351.085,  RSMo  1959,  provides  with  respect  to 
amendments  of  articles  of  Incorporation  that  such  amendments 
may  be  made  "to  change  the  preferences  qualifications,  limitations, 
restrictions  and  special  or  relative  rights  including  convertible 
rights  in  respect  of  all  or  any  part  of  its  shares,  whether 
issued  or  unissued."  Said  section  further  permits  the  amendment 
of  articles  of  incorporation  "to  create  a new  class  or  classes  of 
stock  and  to  define  the  preferences,  qualifications,  limitations, 
restrictions,  and  the  special  or  relative  rights  of  the  shares  of 
such  new  class  or  classes." 

Section  351.245,  RSMo  1959,  provides  in  part: 

"l.  Each  outstanding  share  entitled  to  vote 
under  the  provisions  of  the  articles  of  incorpora- 
tion shall  be  entitled  to  one  vote  on  each  matter 
submitted  to  a vote  at  a meeting  of  shareholders." 

The  comparable  provision  of  the  Illinois  Business  Corporation  Act 
(Section  157.28,  Smlth-Hurd)  reads:  "Each  outstanding  share, 
regardless  of  class,  shall  be  entitled  to  one  vote  on  each  matter 
submitted  to  a vote  at  a meeting  of  shareholders."  It  should  also 
be  noted  that  paragraph  3 of  Section  351.245  provides  that  with 
respect  to  voting  for  directors  the  principle  of  cumulative 
voting  Is  guaranteed  but  only  to  "voting  shares." 

It  is  also  of  significance  that  Section  351.090,  RSMo  1959, 
prescribing  the  manner  of  making  amendments  to  articles  of 
incorporation,  provides  that  at  the  meeting  of  shareholders  "a  vote 
of  the  shareholders  entitled  to  vote  thereat  shall  be  taken  on 
the  proposed  amendment. " the  statute  then  provides  that  said 
amendment  shall  be  adopted  upon  receiving  the  affirmative  vote 
of  a majority  of  the  outstanding  shares  entitled  to  vote".  However, 
the  following  provision  is  then  included  w&ich  extends  the  right  to 
vote  to  any  other  class  of  stock  which  is  adversely  affected  by 
the  proposed  amendment.  The  statutory  language,  paragraph  1 (3) (a) 
of  Section  351.090  is  as  follows: 

"(3) (a)  That  if  any  amendment  provides  for 
the  creation  or  increase  of  preferential  shares, 
then  such  amendment  shall  be  adopted  only  upon 
receiving,  in  addition  to  the  affirmative  vote 
of  the  majority  of  all  other  outstanding  shares 
entitled  to  vote,  the  following  vote  of  each  other 
class  of  shares, voting  as  a separate  class, 
whether  by  the  terms  of  the  articles  of  incorpora- 
tion such  class  be  entitled  to  vote  or  not,  over 
which  such  new  or  additional  preferential  shares 
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would  have  a priority  or  with  which  such  new  or 
additional  preferential  shares  would  participate:  . 

The  foregoing  statutory  provision  can  only  mean  that  even 
if  there  are  no  preferential  shares  then  in  existence,  any  other 
class  of  shares  which  may  have  no  right  to  vote  by  the  terns  of 
the  articles  of  incorporation  shall  nevertheless  be  entitled  to 
vote  as  a class  on  the  kind  of  proposition  described  in  the  foregoing 
quoted  portion  of  the  statute.  This  would  clearly  indicate  that 
the  Legislature  contemplated  a class  of  non-voting  common  stock, 
even  if  none  of  the  other  provisions  of  the  statute  above 
cited  are  taken  into  consideration. 

In  our  view,  the  power  of  a eorpo ration  to  issue  different 
classes  of  shares  and  to  provide  for  "preferences,  qualifications, 
limitations,  restrictions,  and  special  or  relative  rights  in  respect 
of  the  shares  of  each  class"  clearly  authorizes  the  creation  of 
a class  of  common  shares  having  no  voting  rights  except 
to  the  extent  required  by  the  foregoing  provisions  of  Section 
351.090.  The  restriction  with  respect  to  voting  is  clearly  com- 
prehended within  the  "restrictions",  "limitations",  and  "relative 
rights"  which  are  authorized  to  be  made  in  respect  of  any  class  of 
shares. 

We  find  no  language  in  the  corporation  code  indicative  of  a 
legislative  intent  to  prohibit  the  creation  of  a class  of  non-voting 
common  stock  or  to  permit  restrictions  upon  voting  rights  to 
be  made  only  with  respect  to  preferred  shares.  We  rule  and  hold, 
therefore,  that  the  creation  and  issuance  of  non-voting  common 
stock  is  permissible  under  our  statutes  and  that  such  shares  may 
validly  be  issued.  It  follows  from  the  foregoing  that  the 
certificate  of  amendment  to  the  articles  of  incorporation  of  Wren 
Electric  Inc.  conform  to  law,  and  that  it  is  your  duty  to  file  the 
same  upon  the  payment  of  the  required  taxes  or  fees* 

CONCLUSION 


It  is  the  opinion  of  this  office  that  a corporation  organized 
under  or  subject  to  the  provisions  of  the  General  and  Business 
Corporation  Law  of  Missouri  may  val  idly  issue  a class  of  non-voting 
common  stock  and  that  the  issuance  of  such  stock  is  not  in  violation 
of  Section  6,  Article  XI  of  the  Constitution  of  Missouri  1945  or 
of  any  statutory  provisions. 
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The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  Joseph  Nessenfeld. 

Yours  very  truly. 


™SK5"P." 

Attorney  General 


JN:ma 


Refund  or  withdrawal  of 
accumulated  contributions 
in  teachers'  Retirement 
System  are  not  included  in 
the  term  "monetary  benefits" 
as  used  in  paragraph  9 of 
Section  169,070,  RSMo, 

Cum.  Supp.  1961. 


(Opin.  No.  389  ( ' 6l 
" 28  ('62 


March  30,  1962 


Mr.  G.  L.  Donahoe 
Executive  Secretary 
Public  School  Retire- 
ment System  of  Missouri 
Room  801,  Jefferson  Building 
Jefferson  City,  Missouri 

Dear  Mr.  Donahoe : 

This  is  in  reply  to  your  letter  of  October  23,  1961, 
in  which  you  requested  an  opinion  of  this  office.  The  ques- 
tions you  propound  are  stated  in  the  last  paragraph  of  your 
letter,  as  follows: 

"V.e  need  to  know  whether  the  pavment3 
provided  for  in  subsections  3,  and  5 
of  Section  169.070  are  to  be  considered 
as  ‘monetary  benefits'.  If  the  payments 
are  to  be  considered  as  'monetary  bene- 
fits', are  we  to  pay  only  two-thirds  of 
the  amount  provided  for  in  subsection  3*  ^ 
or  5 if  a member  has  elected  to  pay  a retro- 
active contribution?  If  a member  has  not 
elected  to  pay  a retroactive  contribution, 
will  we  make  two  calculations;  i.e.,  one 
because  of  the  contributions  and  interest 
resulting  from  services  prior  to  July  1, 

1961,  for  which  we  make  payment  in  full, 
and  another  because  of  the  contributions 
and  interest  resulting  from  services 
after  July  1,  1961,  and  for  which  we  pay 
two-thirds  of  the  amount  provided  for  in 
subsection  3>  4 or  5?" 

The  essence  of  your  question  is  the  meaning  of  the  word 
"benefits"  and  the  phrase  'monetary  benefits"  contained  In 
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paragraph  9 of  Section  169. 070,  RSMo,  Cum.  Supp.  1961,  and 
whether  the  word  or  phrase  includes  the  refunding  of  accumu- 
lated contributions  in  accordance  with  paragraphs  3,  4 and  5 
of  that  section. 

Paragraphs  3,  4 and  5 of  Section  169.070,  RSMo  1959* 
read  as  follows: 

"3.  If  the  total  of  the  retirement 
allowances  paid  to  an  Individual  before 
his  death  is  less  than  his  accumulated 
contributions  at  the  time  of  his  retire- 
ment, the  difference  shall  be  paid  to 
his  beneficiary,  or  to  his  estate,  if 
there  be  no  beneficiary,  provided  how- 
ever, that  no  such  payment  shall  be  made 
if  one  of  the  options  in  subsection  1 
of  this  section  has  been  elected. 

”4.  If  a member  dies  before  receiving 
a retirement  allowance,  his  accumulated 
contributions  at  the  time  of  his  death 
shall  be  paid  to  his  beneficiary  or  to 
his  estate,  if  there  be  no  beneficiary, 
provided  however  that  no  such  payment 
shall  be  made  if  the  beneficiary  elects 
option  1 in  subsection  1 of  this  section. 

!’5.  If  a member  ceases  to  be  a public 
school  employee  as  herein  defined  and 
certifies  to  the  board  of  trustees  that 
such  cessation  is  permanent,  or  if  his 
membership  Is  otherwise  terminated,  he 
shall  be  paid  hi3  accumulated  contribu- 
tions with  Interest  if  he  has  contributed 
for  more  than  five  years,  or  if  he  has 
contributed  for  less  than  five  years 
and  such  termination  occurs  after  he 
has  attained  age  sixty- five  with  less 
than  five  years  of  creditable  service. 

If  he  has  contributed  for  not  more  than 
five  years  and  his  termination  occurs 
before  he  has  attained  age  sixty-five. 
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he  shall  be  paid  the  amount  he  has 
contributed  without  Interest." 

The  question  presented  then  is  whether  the  payments  pro- 
vided for  in  these  three  paragraphs  are  included  in  the  terra 
"monetary  benefits*  as  that  term  is  used  In  paragraph  9 of 
Section  169.070,  RSMo,  Cum.  Supp.  1961.  In  order  to  determine 
that  question,  we  direct  our  attention  to  that  paragraph,  and 
in  order  to  fully  understand  that  particular  paragraph  we  should 
first  trace  its  history.  Paragraph  9 of  Section  169.070, 

RSMo  1959,  was  amended  by  the  71st  General  Assembly,  and  the 
present  law  became  effective  on  October  13,  1961.  The  present 
law  with  which  we  are  concerned  now  reads  as  follows: 

"9.  Notwithstanding  anything  in  this 
law  to  the  contrary*  from  the  effective 
date  of  this  law,  the  contribution  rate 
under  tills  law  shall  be  multiplied  by 
the  factor  of  two-thirds  for  any  member 
of  the  system  for  whom  Federal  Old  Age 
and  Survivors  Insurance  tax  is  paid  from 
state  or  local  tax  funds  on  account  of 
his  employment  entitling  him  to  member- 
ship in  the  system.  The  monetary  bene- 
fits under  this  law  for  3uch  a member 
shall  be  multiplied  by  the  factor  of 
two-thirda  if  the  member  elects  within 
one  year  after  this  law  becomes  effective 
to  pay  into  the  system  a retroactive  con- 
tribution of  four  per  cent  on  that  part 
of  his  annual  salary  rate  which  was  in 
excess  of  four  thousand  eight  hundred 
dollars  but  not  in  excess  of  eight  thou- 
sand four  hundred  dollars  for  each  year  of 
employment  in  a position  covered  by  the 
system  between  July  1,  1957  and  July  1, 

1961.  The  retroactive  payment  shall  be 
made  by  the  member  paying  to  the  system 
over  a period  of  not  longer  than  four 
years  from  the  date  of  election  provided 
however,  that  if  a member  i3  retired  prior 
to  conjpletlng  such  payments  the  balance 
due  shall  be  deducted  from  his  retirement 
allowance.  The  monetary  benefits  under 
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thls  law  for  a member  not  electing  to 
make  retroactive  payments  shall  be  the 
sum  of 

" (1 ) The  benefits  provided  in  this 
section,  as  it  appears  in  RSMo  1959,  for 
years  of  creditable  service  prior  to 
July  1,  1961;  and 

(2)  Two-thirds  of  the  monetary  bene- 
fits under  this  lav;  for  years  of  credit- 
able service  after  July  1,  1961.  If  there 
is  a discontinuance  or  termination  of  the 
payment  of  Federal  Old  Age  and  Survivors 
Insurance  tax  from  state  or  local  funds 
the  provisions  of  sections  169. 010  to 
169.130,  RSMo,  shall  be  in  full  force  and 
effect  for  such  a member. " 


Prior  to  this  new  enactment,  this  particular  paragraph 
of  this  section  as  it  appeared  in  the  1939  .{©vised  Statutes 
was  as  follows: 


"9.  Notwithstanding  anything  in  this 
law  to  the  contrary,  the  contribution 
rate  fixed  by  the  board  of  trustees 
prior  to  the  effective  date  of  this 
law  and  all  other  conditions  with 
respect  to  contributions,  salary  upon 
which  contributions  are  made,  and  bene- 
fits as  provided  by  law  prior  to  the 
effective  date  of  this  lav;  shall  be  in 
force  for  any  member  of  the  system  for 
whom  federal  old  age  and  survivors1 
insurance  tax  is  paid  from  state  or  local 
tax  funds  on  account  of  his  enrployment 
entitling  him  to  membership  in  the  system, 
provided  that  if  there  is  a discontinuance 
or  termination  of  the  payment  of  federal 
old  age  r*nd  survivors*  insurance  tax  from 
state  or  local  tax  funds  for  such  member, 
the  provisions  of  this  law  relative  to 
contribution  rate,  salary  upon  which 
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contributions  are  made  and  benefits  for 
services  thereafter  shall  be  in  full 
force  and  effect  as  of  the  date  of  dis- 
continuance of  such  payment." 

This  paragraph  9 of  Section  169. 070,  RSMo  1959*  was  a new 
paragraph  which  was  added  by  amendment  in  1957  (Laws  of  1957* 
page  432). 

The  primary  rule  in  the  construction  of  statutes  is 
3et  out  in  A.  P.  Green  Fire  Brick  Company  v.  Missouri  State 
Tax  Commission,  Mo.  Sup.,  277  SW2d  5^*  l.c.  5^5*  a3  follows: 

'The  primary  rule  of  construction  of 
statutes  is  to  ascertain  the  lawmakers ' 
intent,  from  the  words  used  if  possible; 
and  to  put  upon  the  language  of  the 
Legislature,  honestly  and  faithfully, 
its  plain  and  rational  meaning  and  to 
promote  its  object,  and  "the  manifest 
purpose  of  the  statute,  considered 
historically, " is  properly  given  con- 
sideration. ' Cummins  v.  Kansas  City 
Public  Service  Co.,  33^  Mo.  672, 

66  S. W. 2d  920,  925.” 

In  determining  the  meaning  of  the  word  "benefits"  and 
the  phrase  "monetary  benefits"  as  used  in  paragraph  9 of 
Section  169.070,  we  first  refer  to  the  definitions  contained 
in  Section  I69.OIO  and  see  that  neither  the  word  nor  the 
phrase  are  defined  in  that  section.  In  fact,  the  phrase 
'monetary  benefits"  can  be  found  in  no  other  section  of  the 
law  governing  the  Public  School  Retirement  System  of  Missouri. 

We  are  unable  to  see  any  distinction  between  the  word  "benefits" 
and  the  phrase  "monetary  benefits",  and  for  the  purposes  of 
this  opinion  we  will  treat  them  as  synonymous.  In  other  words, 
we  will  consider  "monetary  benefits"  to  be  the  same  a3  "benefits" 

Although  the  word  "benefits"  is  not  defined  In  Sec- 
tion 169.010,  the  word  appears  In  many  other  sections  of  the 
lav;  governing  the  Public  School  Retirement  System  of  Missouri. 

As  used,  the  word  appears  to  be  a generic  term  applying 
variously  to  retirement  allov;ance3,  disability  allowances, 
survivors'  death  benefits,  or  other  special  benefits.  Nowhere 
in  thl3  law  is  the  word  "benefits"  given  any  technical  mean- 
ing. In  paragraph  9 of  Section  169. 070,  RSMo,  Cum.  Supp. 

19ol,  the  terra  "monetary  benefits"  is  used  in  reference  to 
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two  separate  categories.  The  first  category  applies  to  the 
members  specified  in  that  subsection  who  elect  to  make  a 
retroactive  contribution,  and  for  such  members  the  monetary 
benefits  under  the  System  shall  be  multiplied  by  the  factor 
of  two- thirds.  The  second  category  applies  to  members  who 
do  not  elect  to  make  the  retroactive  contributions  to  the 
System,  and  for  such  members  the  monetary  benefits  under 
the  System  are  declared  to  be  the  sum  of  (l)  ’The  benefits  *** 
for  years  of  creditable  service  prior  to  July  1,  1961",  and 
(2)  'Two- thirds  of  the  monetary  benefits  ***  for  years  of 
creditable  service  after  July  1,  1961.  ***  In  this  second 
category,  the  benefits  or  monetary  benefits  referred  to  are 
only  those  benefits  "for  years  of  creditable  service".  A 
refund,  return  or  withdrawal  of  accumulated  contributions 
under  paragraphs  3,  4 or  5 of  Section  169. 070  is  not  in  any 
way  connected  to  'years  of  creditable  service".  Therefore, 
a refund,  return  or  withdrawal  of  contributions  is  not  in- 
cluded in  the  term  "benefits  or  monetary  benefits"  as  it 
applies  to  the  second  category.  We  are  of  the  opinion  that 
the  monetary  benefits  referred  to  under  the  first  category 
are  the  same  as  those  referred  to  in  the  second  category, 
and  therefore,  under  this  interpretation,  the  benefits  or 
monetary  benefits  referred  to  in  paragraph  9 of  Section 
169.070  do  not  include  a refund,  return  or  withdrawal  of 
accumulated  contributions  under  paragraphs  3,  4 or  5 of  that 
section. 

This  interpretation  is  logical  and  gives  a plain  and 
rational  meaning  to  the  law  in  question.  A contrary  inter- 
pretation would  not  be  in  conformity  with  the  manifest  pur- 
pose of  the  lav/  and  would  produce  the  incongruous  result  of 
permitting  those  members  within  the  purview  of  paragraph  9 
to  withdraw  only  two-thirds  of  their  accumulated  contribu- 
tions while  all  otiier  members  of  the  system  could  withdraw 
all  of  their  accumulated  contributions. 

This  interpretation  and  conclusion  are  supported  by 
the  decision  regarding  benefits  and  withdrawal  of  contribu- 
tions in  the  case  of  State  ex  rel.  State  Employees*  Retire- 
ment Board  v.  Yelle,  195  P*  2d  646,  648,  31  Wash.  2d  87. 

In  that  case  it  was  held  that  the  refunding  of  contributions 
of  a member  of  the  state  retirement  system  v/ho  had  ceased  to 
be  an  ei^loyee  before  his  retirement  was  not  a retirement 
allowance"  nor  one  of  the  "benefits"  to  which  a retiring 
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meraber  was  entitled  under  the  act  setting  up  the  state 
employees*  retirement  system. 

We  therefore  conclude  that  the  payments  provided  for 
in  paragraphs  3,  4,  and  5 of  Section  169. 07 0 are  not  con- 
sidered as  "benefits"  or  "monetary  benefits"  referred  to  in 
paragraph  9 of  Section  169. 070,  RSMo,  Cum.  Supp.  1961. 

Since  we  have  concluded  that  such  payments  are  not  benefits, 
it  will  be  unnecessary  to  answer  the  other  questions  which 
you  have  propounded. 


CONCLUSION 

It  is  the  opinion  of  this  office  that  the  payment  of 
a refund,  return  or  withdrawal  of  accumulated  contributions 
under  paragraphs  3>  4 or  5 of  Section  169. 070,  RSMb,  is 
not  included  in  the  word  "benefits"  or  the  phrase  "monetary 
benefits"  as  used  in  paragraph  9 of  Section  169.070,  RSMo, 
Cum.  Supp.  1961. 

This  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  Wayne  W.  Waldo. 

Very  truly  yours. 


Witac 


THOMAS  f;  eageetch 

Attorney  General 


MOTOR  VEHICLES: 


The  driver  of  a truck  or  bus  may  not  be 
charged  with  a crime  for  violation  of  either 
TRUCKS:  Sec.  3C9-.017  or  Sec.  3(#.044.2  when  following 

a vehicle  other  than  another  truck  or  bus. 


OPINION  NO.  393  (1961)  2S  (1962) 
March  6,  1962 


Honorable  William  W.  Hoertel 
Pro b ecu ting  Attorney 
Phelps  County 
Rolla,  Missouri 

Dear  Sir: 

We  are  In  receipt  of  your  request  for  an  opinion  of 
tills  office,  the  relevant  portion  of  which  reads  as  follows: 

"Thl3  Is  a formal  request  for  an  opinion 
concerning  Sections  304.017#  and  304.044, 

Revised  Statutes  of  Missouri,  1959*  It 
seems  that  I have  run  across  what  appears 
to  be  a situation  of  immunity  for  a 
trucker.  In  Section  304,017,  the  statute 
reads  that  *a  driver  of  a vehicle  other 
than  those  designated  In  Section  304.044, 

R.S.  Mo.  shall  not  follow  another  vehicle 
more  closely  than  Is  reasonably  safe  and 
prudent  (Emphasis  mine.)  When 

we  look  at  Section  304.044,  (2),  It  states, 

•the  driver  of  any  truck  or  bus,  when 
traveling  upon  a public  highway  of  this 
state,  outside  of  a business  or  residential 
district,  shall  not  follow  within  ^00  feet 
of  another  such  vehicle;  * * **.  (EmphaslB 
mine • ) 

My  question,  therefore.  Is  this:  assuming 
a motor  vehicle  In  the  form  of  an  automobile 
Is  driving  along  a public  highway  outside  of 
the  city  limits  of  any  given  town  or  city. 

Further  assuming  that  the  truck  Is  following 
this  automobile,  and  that  the  truck  Is  fol- 
lowing so  close  that  when  the  automobile 
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gives  signal  and  turns  from  the  road, 
the  automobile  is  struck  in  the  rear  by 
the  truck. 

'Under  that  set  of  facts,  my  question  is 
whether  or  not  the  truck  driver  can  be 
charged  with  a misdemeanor  under  either 
Section  304.017  or  304.044,  or  whether  or 
not,  by  accident,  the  legislature  has  pro- 
vided an  immunity  to  the  truck  driver  for 
this  type  criminal  charge.1’ 

Sections  304.017  and  304.044.2,  RSMo  1959.  to  which  you 
make  reference,  are  as  follows: 

§304.017. 

"The  driver  of  a vehicle  other  than  those 
designated  in  section  304.044  shall  not 
follow  another  vehicle  more  closely  than 
is  reasonably  safe  and  prudent,  having  due 
regard  for  the  speed  of  such  vehicle  and 
the  traffic  upon  and  the  condition  of  the 
roadway.  Vehicles  being  driven  upon  any 
roadway  outside  of  a business  or  residence 
district  in  a caravan  or  motorcade,  whether 
or  not  towing  other  vehicles,  shall  be  so 
operated,  except  in  a funeral  procession  or 
in  a duly  authorized  parade,  so  as  to  allow 
sufficient  space  between  each  such  vehicle 
or  combination  of  vehicles  as  to  enable  any 
other  vehicle  to  overtake  or  pass  such  ve- 
hicles in  safety.  This  section  shall  in  no 
manner  affect  section  304.044  relating  to 
distance  between  trucks  traveling  on  the 
highway . " 

§304.044.2. 

"The  driver  of  any  truck  or  bus,  when 
traveling  upon  a public  highway  of  this 
3tate  outside  of  a business  or  residential 
district,  shall  not  follow  within  three 
hundred  feet  of  another  such  vehicle;  pro- 
vided, the  provisions  of  this  section  shall 
not  be  construed  to  prevent  the  overtaking 
and  passing,  by  any  such  truck  or  bus,  of 
another  similar  vehicle." 


2 


Honorable  William  W.  Hoertel 


Violation  of  either  of  the  quoted  sections  is  made  a mis- 
demeanor (§304.026,  304.044.3,  RSMo  1959). 

Prom  a reading  of  Section  304.017*  It  is  evident  that 
the  drivers  of  trucks  and  buses  (the  subjects  of  §304.044) 
are  exempted  from  the  requirement  of  a "reasonably  safe  and 
prudent"  following  distance  as  provided  therein.  This  is 
the  construction  given  that  section  by  our  Supreme  Court  in 
Thebeau  v.  Thebeau,  Mo.,  324  SW2d  674,  where  the  Court  said 
(l.o.  678): 

"We  have  no  doubt  that  the  main  purpose  of 
section  304.044  was,  as  the  Maryland  court 
held,  to  provide  sufficient  space  between 
trucks  and  busses  to  permit  lighter  vehicles 
to  pass,  but  we  are  not  persuaded  that  this 
was  its  only  purpose.  We  think  it  obvious 
that  as  a traffic  safety  regulation  it  was 
also  intended  for  the  protection  of  forward 
trucks  and  those  trucks  following,  as  well 
as  the  drivers  and  passengers  therein.  It 
should  be  noted  that,  unlike  the  Maryland 
and  other  similar  statutes  in  the  cases  we 
have  mentioned,  our  section  304.017  (pro- 
viding that  the  driver  of  a vehicle  shall 
not  follow  another  vehicle  more  closely  than 
is  reasonably  safe  and  prudent)  by  its  ex- 
press terms  is  inapplicable  to  the  drivers 
designated  in  section  304.044.  Note  the 
language  with  which  section  304.017  opens 
and  closes:  *Bie  driver  of  a vehicle  other 
than  those  designated  in  section  304.044, 

RStoo,  shall  not  followT*  etc.  rThis  sec- 
tion shall  in  no  manner  affect  section 
304.044,  RSMo,  relating  to  distance  between 
trucks  traveling  on  the  highway.'  (Italics, 
the  present  writer's.)  Therefore,  if  the 
safe  and  prudent  following  distance  rule  is 
applicable  to  drivers  designated  in  section 
304.044,  it  is  by  virtue  of  a common  law 
duty,  and  not  under  section  304.017." 

Turning  now  to  Section  304.044.2,  it  is  there  provided 
that  no  truck  or  bus  shall  follow  within  three  hundred  feet 
of  "another  such  vehicle."  Bie  statute  contains  a proviso 
permitting  a truck  or  bus  to  pass  "another  similar  vehicle." 
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It  appears,  therefore,  that  the  driver  of  a truck  or  bus  is 
limited  by  the  three  hundred  feet  following  distance  only 
when  he  is  following  another  truck  or  bus.  The  following 
distance  requirement  of  Section  304.044.2  does  not  have  ap- 
plication, then,  to  the  situation  where  a truck  or  bus  is 
following  an  automobile. 

Since  the  driver  of  a truck  or  bus  following  a vehicle 
other  than  another  truck  or  bus  is  exempted  from  the  follow- 
ing distance  requirements  of  both  Section  3°4.017  and  Section 
304.044.2,  he  may  not  be  charged  with  a crime  for  the  violation 
of  either  of  these  statutes  under  the  facts  which  you  set  out. 


CONCLUSION 


It  is,  therefore,  our  conclusion  that  the  driver  of  a 
truck  or  bus  may  not  be  charged  with  a crime  for  the  viola- 
tion of  either  Section  30^.017  or  Section  3<ty .044.2  when 
following  a vehicle  other  than  another  truck  or  bus. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  Assistant,  James  J.  Murphy. 


Yours  very  truly. 


TK0KA2T  P . " E'jffllEKST 

Attorney  General 


JJMsrJL 


COLLECTOR  OF  REVENUE:  Requirement  that  county  provide  facilities 

COUNTIES:  and  items  enumerated  in  Section  49.510 

COUNTY  OFFICES:  should  prevail  over  requirement  of  Section 

52.270  that  collectors  in  counties  Included 
in  classification  of  Section  52.260(14) 
should  pay  expenses  of  his  office  and  other 
costs  of  collecting  the  revenue,  as  to 
items  and  facilities  enumerated  in  49.510. 


January  19 * 19&2 


Honorable  W.  T.  Scott,  Supervisor 
County  Department 
Department  of  Revenue 
Jefferson  City,  Missouri 

Dear  Mr.  Scott: 

Your  recent  request  for  an  opinion  of  this  office  reads 
as  follows: 

"Our  department  respectfully  requests 
an  official  opinion  on  the  following 
matter: 

"Section  52.270  of  Mo.  RS  states  in 
part  as  follows: 

"'The  collector  of  revenue  in  any 
county  within  the  classification 
of  subdivision  (14)  of  section 
52.260  shall  present  for  allowance 
proper  vouchers  for  all  disburse- 
ments made  by  him  on  account  of 
salaries  and  expenses  of  his  office 
and  other  costB  of  collecting  the 
revenue,  which  shall  be  allowed  as 
against  the  commissions  collected 
by  him; ' 

"Our  question  is,  with  regard  to 
collectors  in  counties  covered  by 
subdivision  (l4)  of  Section  52.260, 
what  specific  items  should  be  classified 
as  expenses  of  his  office,  and,  other 
costs  of  collect  lug  the  revenue . 

The  statute  you  cite  was  brought  into  existence  by 
Senate  Bill  214  of  the  71st  General  Assembly.  The  form  of 
Section  52.270  in  effect  Immediately  prior  to  the  time  when 
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Senate  Bill  214  became  law  did  not  Include  a provision  of 
the  same  nature  as  the  one  you  quote,  although  we  find  that 
earlier  statutes  on  this  subject  did  have  such  provisions. 

The  requirement  that  the  collector  "pay  all  salaries  and 
other  costs  of  collecting  the  respective  revenues"  found  in 
Section  52.260  (l4),  R.S.Mo.  1949,  was  eliminated  by  Senate 
Bill  62  of  the  70th  General  Assembly. 

Shortly  after  Senate  Bill  62  of  the  70th  General 
Assembly  became  law,  this  office  issued  an  opinion  at  your 
request  on  the  effect  of  that  bill.  In  that  opinion  to  you, 
dated  December  30,  1959*  it  was  held  that  payment  of  the 
operating  expenses  of  collector's  offices  in  third  class 
counties  within  subdivision  (l4)  of  Section  52.260  would 
thenceforward  be  governed  by  Section  49.510,  which  is  the 
general  statute  relating  to  payment  of  expenses  of  county 
offices  by  the  county. 

Section  49.510,  R.S.Mo.  1959*  provides  as  follows: 

"It  shall  be  the  duty  of  the  county 
to  provide  offices  or  space  where  the 
officers  of  the  county  may  properly 
carry  on  and  perform  the  duties  and 
functions  of  their  respective  offices. 

Said  county  shall  maintain,  furnish  and 
equip  said  offices  and  provide  them 
with  the  necessary  stationery,  supplies, 
equipment,  appliances  and  furniture, 
all  to  be  taken  care  of  and  paid  out 
of  the  county  treasury  of  said  county 
at  the  time  and  in  the  manner  that  the 
county  court  may  direct." 

The  determinative  issue  herein  then  is  the  effect  of 
the  new  Section  52.270,  R.S.Mo.  Cum.  Supp.  1961,  on  the 
application  of  Section  49.510,  R.S.Mo.  1959* 

In  an  opinion  issued  by  this  office  under  date  of 
April  3 > 1959*  to  the  Honorable  Richard  S.  Snider,  this 
office  held,  in  effect,  that  Section  49.510  prevailed  over 
the  then  existing  provision  requiring  the  collector  to  pay 
the  expenses  of  his  office  Insofar  as  rental  of  office  space 
was  concerned.  The  position  taken  in  that  opinion,  a copy 
of  which  is  attached,  was  that  Section  49.510  placed  a clear 
and  unambiguous  requirement  on  the  county  to  provide  the 
facilities  and  supplies  enumerated  therein,  which  requirement 
would  obtain  in  all  instances  where  it  was  not  expressly 
overruled  by  another  statute. 
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Consistent  with  that  opinion,  we  believe  that  the  Items 
and  facilities  enumerated  In  Section  4-9.510  are  not  "expenses 
of  his  office  and  other  costs  of  collecting  the  revenue." 
Hence,  your  question  Is  answered  In  negative  terms  in  the 
sense  that  the  expenses  relative  to  securing  the  following 
items  and  facilities  would  not  be  chargeable  against  the 
collector's  commissions!  office  space,  the  maintenance, 
furnishing  and  equipping  of  the  collector's  office  with  the 
necessary  stationery,  supplies,  equipment,  appliances  and 
furniture.  Section  49.510. 

However,  as  recognised  by  the  last  cited  opinion,  there 
may  be  additional  expenses  which  the  collector  would  be 
obliged  to  pay.  An  example  of  such  expenses  would  be  salaries 
of  deputies  and  clerical  hire,  as  contemplated  by  Section 
52.280,  R.S.Mo.  1959. 

Without  attempting  to  catalogue  every  possible  type  of 
expenditure  which  would  be  included  in  the  phrase  "expenses 
of  his  office  and  other  costs  of  collecting  the  revenue"  as 
used  in  Section  52.270,  R.S.Mo.  Cum.  Supp.  1961,  let  it  be 
said  that  expenditures  for  items  and  facilities  enumerated  in 
Section  49.510  are  not  to  be  so  classified,  but  that  other 
operating  expenses  not  included  specifically  or  by  necessary 
implication  in  that  section  would  be  chargeable  against  the 
collector's  commissions. 

CONCLUSION 


Therefore,  it  is  the  opinion  of  this  office  that  the 
application  of  the  provision  in  Section  52.270,  R.S.Mo.  Cum. 
Supp.  1961,  requiring  collectors  in  counties  within  the 
classification  of  Subdivision  (14)  of  Section  52.260  to  pay 
for  office  expenses  and  collection  costs,  should  be  limited 
to  expenditures  other  than  for  the  items  and  facilities  to  be 
furnished  by  the  county  under  Section  49.510,  The  provision 
of  Section  52.270  in  question  should  be  invoked  to  require 
payment  out  of  the  collector's  commission  of  items  such  as 
salaries  of  deputies  and  clerks  as  well  as  other  expenses 
incidental  to  the  performance  of  the  collector's  function  and 
not  otherwise  provided  for. 

This  opinion,  which  I hereby  approve,  was  prepared  by  my 
Assistant,  Albert  J.  Stephan,  Jr. 

Yours  very  truly. 


AJS: BJ 


THOMAS  P.  SA<HJ£tW 
Attorney  General 


1.  Sec.  o6.H0,  RSMo  1959 1 providing  for  a 
fee  of  two  dollars  and  fifty  cents  in  each 
case  involving  violation  of  a county  ordi- 
nance, is  applicable  to  St.  Louis  County 
magistrate  courts.  Said  fee  shall  be  collected 
in  each  county  ordinance  case  instituted  in 
any  magistrate  court  of  such  county.  2.  Sec. 
483.610,  RSMo  1959*  providing  for  collection  of  five  dollar  magistrate 
court  fee  in  each  criminal  proceeding  and  in  each  preliminary  hearing 
instituted  in  any  magistrate  court,  is  applicable  to  St.  Louis  County 
magistrate  courts.  Said  fee  shall  be  collected  only  in  each  criminal 
case  instituted  in  a magistrate  court  of  said  county.  3.  Sec.  482.250 
RSMo  Cum.  Supp.  1961,  applies  in  cases  other  than  criminal  proceedings 
and  cases  involving  county  ordinances.  The  fee  provided  for  in  the 
section  is  collected  by  magistrate  courts  of  St.  Loui3  County  only 
in  such  cases. 


SALARIES  AND  FEE: 
MAGISTRATE  FEE: 
MAGISTRATE  COURT  FEE: 
FIRST  CLASS  COUNTIES: 
WHEN  COLLECTABLE: 


April  4,  1962 


Honorable  Norman  II.  Anderson  OPINION  NO. 

Prosecuting  Attorney  of 

St.  Louis  County 

Court  House 

Clayton,  Missouri 


Dear  Mr.  Anderson: 


Tills  office  Is  in  receipt  of  your  request  for  a legal 
opinion,  which  reads  as  follows: 

"This  office  has  been  requested  by 
the  various  Magistrates  in  St.  Louis 
County  to  seek  an  opinion  from  your 
office  relating  to  the  following: 
under  Section  432.250  of  the  Revised 
Statutes  of  Missouri  which  became  ef- 
fective tills  year,  there  Is  contained 
therein  a statement  as  follov;s:  'for 
such  Courts  the  Magistrate  fee  shall 
be  16.00. * 

There  is  nothing  in  the  above  section 
which  negates  or  voids  any  of  the 
other  sections  of  the  statutes  deal- 
ing with  various  fees  to  be  charged 
In  the  Magistrate  Courts,  such  sec- 
tions setting  out  specific  fees  for 
State  criminal  cases  and  County  cases. 

As  the  Magistrates  are  all  concerned 
as  to  the  fees  they  should  be  charg- 
ing at  the  present  time,  your  prompt 
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opinion  on  this  matter  would  be 
greatly  appreciated  by  all." 

Section  482. 250 , RSMd  Cum.  Supp.  1961,  provides  as 
follows: 

"The  salaries  of  magistrates  and 
clerks  of  the  magistrate  court, 
lying  wholly  within  any  city  of 
more  than  six  hundred  thousand 
Inhabitants  or  any  county  of  the 
first  class,  shall  be  fixed  and 
paid  as  provided  by  general  lav; 
for  other  magistrates  and  clerks, 
except  that  the  annual  salary  of 
each  magistrate  shall  be  nine 
thousand  eight  hundred  dollars. 

For  such  courts  the  magistrate 
fee  3hall  be  six  dollars.1 

St.  Louis  County  is  one  of  the  first-class  and  has 
adopted  its  own  county  charter,  under  provisions  of  Sec- 
tion 18,  Article  VI,  Constitution  of  Missouri. 

We  understand  the  "County  Cases"  referred  to  in  the 
opinion  request  are  prosecutions  for  violation  of  St.  Louis 
County  ordinances,  authorized  by  Chapter  66,  RSMo  1959*  and 
particularly  Section  66.010,  of  said  Chapter,  providing  3uch 
cases  may  be  prosecuted  in  magistrate  courts.  The  section 
reads  as  follows: 

"Any  county  of  class  one  framing  and 
adopting  a charter  for  its  own  govern- 
ment under  the  provisions  of  section  18, 
article  VT  of  the  constitution  of  thl3 
State,  may  prosecute  and  punish  viola- 
tions of  lt3  county  ordinances  in  the 
magistrate  courts  of  such  counties  in 
tiie  manner  and  to  the  extent  herein 
provided . " 

Section  66.110  provides  what  fee  shall  be  allowed  and 
collected  ixx  county  ordinance  violation  cases,  and  reads  as 
follows: 


"In  each  such  proceeding  had  before 
a magistrate  court  involving  a violation 
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of  a county  ordinance  a fee  of  two  dollars 
and  fifty  cents  s'uall  be  allowed  and  col- 
lected to  be  In  full  for  the  service  of 
the  magistrate  or  the  clerk  of  the  magis- 
trate court.  All  such  fees  charged  and 
collected  by  the  olerk  of  the  magistrate 
court  shall  be  paid  over  to  him  at  the 
end  of  each  month  to  the  director  of 
revenue  as  provided  in  section  483.615, 

RSMo. 1 

Section  66.110,  supra,  is  a special,  a3  distinguished 
from  a general  statute,  for  the  reason  it  applies  only  to 
the  magistrate  courts  of  first  class  counties  with  charter 
forms  of  government.  It  requires  the  allowance  and  collec- 
tion of  a fee  of  two  dollars  ana  fifty  cents  in  each  coun- 
ty ordinance  case,  which  is  a special  proceeding,  and  does 
not  authorize  the  allowance  and  collection  of  a fee  in  this 
amount  in  any  other  proceeding  in  the  magistrate  courts  of 
such  counties. 

Section  462.250,  supra,  is  a general  statute  appli- 
cable to  magistrate  courts  of  cities  of  more  than  3ix 
hundred  thousand  inhabitants  and  magistrate  courts  of 
all  counties  of  the  first  class.  When  Section  66.110 
is  compared  with  Section  462.250,  it  appears  that  the 
former  is  a special  statute  while  the  latter  Is  general., 
as  it  is  fully  applicable  to  magistrate  courts  of  all 
first  class  counties,  including  those  of  St.  Louis 
County.  Therefore,  in  cases  violating  prosecutions 
in  magistrate  courts  in  St.  Louis  County  for  violation 
of  county  ordinances  a fee  of  two  dollars  and  fifty 
cents  is  allowed  and  collected  for  the  services  of  the 
magistrate  or  the  clerk. 

In  seeking  to  determine  the  kind  or  class  of 
cases  Section  482.250  recjuires  a magistrate  fee  to  be 
charged  for  and  collected,  we  find  it  necessary  to  refer 
to  and  consider  other  statutes  relating  to  the  collec- 
tion of  fees  in  criminal  proceedings  in  magistrate  courts. 

Section  483.610,  RSMo  1959,  provides  that  certain 
fees  shall  be  charged  for  and  collected  in  magistrate 
courts  in  criminal  proceedings.  H>e  only  fees  men- 
tioned in  the  section  with  which  we  are  concerned,  are 
those  set  out  in  subsections  2 and  3 » which  subsections 
read  as  follows: 
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2.  "In  each  criminal  proceeding 
and  In  each  preliminary  hearing 
instituted  in  any  magistrate 
court,  a magistrate  court  fee 

of  five  dollars  shall  be  allowed 
and  collected  to  be  in  full  for 
the  services  of  the  magistrate  or 
the  clerk  of  said  court.  Such  fce3 
shall  be  charged,  collected  and  dis- 
position thereof  shall  be  made  as 
provided  by  law  applicable  thereto." 

3.  "All  such  fees  shall  be  charged 
on  behalf  of  the  state  or  county 
paying  salary  of  such  clerk  or 
magistrate  and  shall  bo  paid  and 
accounted  for  in  the  same  manner 
as  magistrate  fees. " 

Obviously,  the  language  used  in  Section  483.610, 
supra,  is  sufficiently  broad  enough  to  include  magis- 
trate courts  within  first  class  counties,  as  subsec- 
tion 2 provides  that  in  each  criminal  proceeding  and 
in  each  preliminary  hearing  instituted  In  "any  magis- 
trate court,  a magistrate  court  fee  of  five  dollars 
shall  be  allotted  and  collected  to  be  in  full  for  the 
services  of  the  magistrate  or  the  clerk  of  said  court." 
It  Is  believed  the  section  refers  to  every  magistrate 
court,  including  those  of  first  class  counties. 

Subsection  2 of  section  483.610  refers  to  a 
"magistrate  court  fee",  while  subsection  3 requires 
all  such  fees  (including  "magistrate  court  fees’’  as 
well  as  other  fees  referred  to  In  an  earlier  part  of 
the  section)  to  be  paid  and  accounted  for  in  the  same 
manner  as  'magistrate  fees",  thereby  creating  a dis- 
tinction between  "magistrate  court  fees"  and  "magis- 
trate fees"  and  that  said  fees  each  havG  a different 
meaning  and  the  terms  cannot  be  used  Interchangeably. 

In  view  of  the  foregoing.  It  is  our  thought  that 
Section  483.610,  supra,  is  applicable  to  the  magistrate 
courts  of  St.  Louis  County,  and  requires  a magistrate 
court  fee  of  five  dollars  to  be  allowed,  collected  and 
accounted  for  in  each  criminal  proceeding  and  each  pre- 
liminary hearing  filed  in  such  magistrate  courts. 


Honorable  Norman  H.  Anderson 
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The  magistrate  court  fee  is  collectable  in  each  crimi- 
nal case,  and  not  in  a civil  case,  whereas,  a magistrate 
fee  is  collectable  in  a civil  case  and  not  in  a criminal 
case. 


Therefore,  in  view  of  the  foregoing,  it  is  believed 
Section  482.250  applies  to  cases  other  than  criminal  pro- 
ceedings and  cases  involving  prosecutions  for  violations 
of  county  ordinances  and  that  St.  Louis  County  magistrate 
courts  shall  collect  the  six  dollar  magistrate  fee  pro- 
vided for  in  such  section  only  in  such  cases  filed  in 
such  courts. 


Conclusion 


Therefore,  it  is  the  opinion  of  this  office  that: 

1.  Section  66.110,  RSMo  1959#  providing  for  a fee 
of  two  dollars  and  fifty  cents  in  each  case  involving  the 
violation  of  a county  ordinance  is  applicable  to  St.  Louis 
County  magistrate  courts,  and  said  fee  shall  be  collected 
in  each  county  ordinance  case  instituted  in  any  magistrate 
court  of  said  county. 

2.  Section  483.610,  RSMo  1959»  providing  for  the 
collection  of  a five  dollar  magistrate  court  fee  in  each 
criminal  proceeding  and  in  each  preliminary  hearing  in- 
stituted in  any  magistrate  court  is  applicable  to  the 
magistrate  courts  of  St.  Louis  County  and  said  fee  shall 
be  collected  only  in  each  criminal  case  instituted  in  a 
magistrate  court  of  said  county. 

3.  Section  482.250,  RSMo  Cum.  Supp.  1961,  applies 
in  cases  other  than  criminal  proceedings  and  cases  involv- 
ing prosecution  for  violations  of  county  ordinances  and 
the  fee  of  six  dollars  provided  for  in  such  section  is 
collected  by  the  magistrate  courts  of  St.  Louis  County 
only  in  such  cases. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  assistant,  Paul  N,  Chitwood. 

Yours  very  truly. 


PNC* AT 


fHHnrTTTOHTBir 

Attorney  General 


savings  and  loan  associations  subject  to 
SAVINGS  AND  LOAN  ASSOCIATIONS:  provisions  of  Chapter  369  RSMo  1959  have 

no  express  or  Implied  power  to  service 
loan  agreements  of  business  corporation 
which  effect  the  collection  of  loan 
contracts  which  the  business  corporation 
was  instrumental  in  effecting  between 
borrower  and  lender,  when  such  loan 
contracts  at  no  time  become  the  property 
of  the  savings  and  loan  association. 


January  18,  1962 


Honorable  Gordon  fi.  Church,  Supervisor 
Division  of  Savings  and  Loan  Supervision 
Jefferson  Building 
Jefferson  City,  Missouri 

Dear  Mr.  Church: 

This  opinion  Is  rendered  In  reply  to  your  inquiry  of 
November  9,  I96I,  posing  a question  which  we  restate  in  the 
following  language: 

May  a savings  and  loan  association 
opera tlxig  under  the  provisions  of 
Chapter  369  R3Mo  1959»  as  amended, 
enter  into  a contract  with  a business 
corporation  to  assume  said  corpora- 
tion's contract  servicing  agreements 
which  effect  the  collection  of  loan 
contracts  which  the  business  corpora- 
tion was  instrumental  In  effecting 
between  a borrower  and  lender,  such 
loan  contracts  at  no  time  becoming 
the  property  of  the  savings  and  loan 
association? 

Savings  and  loan  associations  subject  to  the  provisions 
of  Chapter  3^9#  RSMo  1959*  as  amended,  were  formerly  known 
as  building  and  loan  associations.  We  here  search  for  the 
scope  of  charter  powers  of  such  associations.  In  the  case  of 
Appeal  of  Powell  and  Doyle,  93  Mo.  App.  296,  l.c.  300,  such 
associations  are  referx*ed  to  in  tne  following  language: 

"The  defendant  is  purely  a creation 
of  the  statute,  having  only  such  powers 
as  the  statute  gives  and  such  as  are 
necessarily  implied.  But  we  have  not 
seen  any  authority  which  in  the  least 
lends  countenance  to  the  suggestion, 
that  when  a corporation  is  clothed  with 
certain  limited  powers,  guarded  with 
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the  most  explicit  directions  for  the 
manner  of  their  exercise,  that  it  is 
in  the  province  of  such  corporation 
to  depart  from  such  directions  in  the 
conduct  of  its  business." 


In  Endlich  On  Building  Associations,  Second  Edition, 

Section  217,  we  find  the  subject  of  powers  of  these  associations 
treated  in  the  following  language: 

"But  certain  powers  being  specifically 
granted,  all  those  fairly  and 
necessarily  implied  in,  or  incident 
to  the  same,  follow  with  the  grant, 

— as,  likewise,  do  all  those 
essential  to  the  declared  object  and 
purpose  of  tne  association;  not 
simply  convenient,  but  indispensaole . 

To  this  extent,  and  no  further,  goes 
the  contract  implied  between  the  State 
and  the  corporation.  It  lends  no 
legitimacy  to  the  transaction  of  other 
business,  or  the  use  of  corporate 
powers  for  objects  wholly  without  the 
scope  and  meaning  of  the  charter.  The 
corporation  cannot  leave  its  legitimate 
business  in  the  background,  and  assume 
unwarranted  functions,  without  rendering 
every  step  upon  the  unauthorised  path 
illegal  and  void.  Neither  the  corporation 
nor  its  officers  can  do  any  act,  or  make 
any  rule  or  contract,  or  incur  any 
liability  not  authorized  either  expressly, 
or  by  implication  from  the  necessities 
of  its  lawful  business.  All  acts  beyond 
the  scope  of  the  powers  granted,  and 
all  powers  granted,  however  explicitly, 
under  a charter  based  upon  a general 
statute,  which  are  repugnant  to  such 
statute,  are  void,  and  in  eot,  with  that 
inherent  weakness,  whatever  acts  are 
done  by  virtue  of  them." 

When  a savings  and  loan  association  undertakes  to  service 
any  loan  not  made  by  it,  or  acquired  through  lawful  purchase, 
it  obligates  itself  to  accept  deposit  payments  and  act  as 
fiscal  agent  for  persons  lawfully  entitled  to  the  proceeds  of 
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such  loan.  Section  369.395  RSMo  1959  does  specifically 
autnorlze  savings  and  loan  associations  to  act  as  fiscal 
agent  for  the  United  States  in  the  following  language: 

"An  association  shall  have  power  to 
act  as  fiscal  agent  of  the  United 
States,  and,  when  designated  for  that 
purpose  by  the  Secretary  of  the 
Treasury,  may  perform  under  such 
regulations  as  he  may  prescribe  all 
such  reasonable  duties  as  fiscal  agent 
as  he  may  require. " 

The  power  to  act  as  a fiscal  agent  expressed  in  Section  369.395 
RSHo  1959 j supra,  is  the  only  such  power  we  have  discovered 
in  Chapter  369  RSMo  1959#  as  amended.  In  view  of  the  fact 
that  no  investment  power,  or  power  to  purchase  and  acquire 
title  to  the  loans  to  be  serviced,  is  involved  in  the  question 
being  detemiined  here,  it  must  reasonably  be  concluded  that 
the  power  sought  to  be  exercised  is  neither  an  express  power 
or  an  implied  power  to  be  exercised  by  a savings  and  loan 
association  subject  to  the  provisions  of  Chapter  369,  RSMo 
1959,  as  amended. 


CONCLUSION 


It  is  the  opinion  of  this  office  that  a savings  and  loan 
association  operating  under  the  provisions  of  Chapter  369 
RSMo  1959*  as  amended,  has  no  express  or  implied  authority  to 
enter  into  a contract  witn  a business  corporation  to  assume 
said  corporation's  servicing  agreements  which  effect  the 
collection  of  loan  contracts  wnich  the  business  corporation 
was  instrumental  in  effecting  between  a borrower  and  lender, 
when  sucn  loan  contracts  at  no  time  become  the  property  of 
the  savings  and  loan  association. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  assistant,  Julian  L.  O'Malley. 

Vours  vei\>  truly. 


JLO'M:MS:BJ 


fHBaSTT'  £A6Lfe*oN 

Attorney  Oer.eral 


Opinion  No.  37  (1962)  (4l8-  1961)  Answered  By  Letter. 

(Albert  J.  Stephan,  Jr.) 


June  15,1962 


Mr.  John  A.  Hailey, Executive  Secretary 
State  Board  of  Registration 
for  the  Healing  Arts 
Jefferson  City,  Missouri 

Dear  Mr.  Halley: 

This  is  in  response  to  your  request  for  advice 
as  to  whether  persons  falling  into  the  following 
categories  may  practice  medicine  in  this  state  with- 
out having  been  licensed  by  the  State  Board  of 
Registration  for  the  Healing  Arts: 

1.  Interns  in  hospitals; 

2.  Residents  in  hospitals; 

3.  Preceptors  working  under  the  guidance  and 
supervision  of  a licensed  physician. 

In  view  of  the  very  clear  provisions  of  Section 
33^«010>  we  must  answer  each  of  the  inquiries  in  the 
negative.  It  is  of  no  legal  import  that  a person  holds 
the  status  of  intern,  resident,  or  preceptor*  if  he  is 
not  licensed  by  the  State  Board  of  Registration  for  the 
Healing  Arts,  he  may  not  practice  medicine  in  this  state. 
This  and  closely  related  questions  were  given  rather 
detailed  attention  in  an  opinion  of  this  office  issued 
at  your  request  on  March  29*  1955 • We  believe  that 
opinion  correctly  states  the  applicable  law  and  attach 
a copy  of  it  herewith. 


Mr.  John  A.  Halley 
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We  are  aware  that  internship,  residency,  and  preceptor- 
ship  are  traditional  teaching  tools  of  the  medical  profession. 
The  highly  competent  physicians  who  practice  In  this  state  are 
living  proof  of  the  efficacy  of  these  programs.  We  have  no 
wish  to  take  the  position  that  such  programs  need  be  curtailed 
in  any  way  and,  indeed,  do  not  so  hold. 

All  three  of  the  conditions  mentioned  above  are  positions 
wherein  the  person  concerned  learns  from  practical  experience 
under  the  supervision  of  one  or  more  qualified  and  licensed 
practitioners.  As  long  as  the  emphasis  remains  on  the  teacher- 
student  relationship  rather  than  on  the  physician-patient 
relationship,  the  resident.  Intern,  or  preceptor  is  not  prac- 
ticing medicine  without  a license.  That  is  to  say  that  where 
the  student  makes  his  diagnosis  and  embarks  on  a course  of 
treatment  under  the  direct  guidance  and  supervision  of  a duly 
licensed  physician,  there  is  no  violation  of  the  licensing 
law  for  the  student's  acts  are.  In  effect,  the  acts  of  the 
teacher.  It  is  only  where  the  student  Independently  under- 
takes to  diagnose  or  treat  that  he  enters  Into  the  practice 
of  medicine  which  is  forbidden  to  all  except  those  who  are 
admitted  to  licensure  in  accordance  with  the  laws  of  this 
state . 


We  have  not  undertaken  herein  to  approve  or  disapprove 
of  what  the  general  practice  is  in  hospitals  as  to  the  degree 
of  supervision  exercised  over  interns  and  residents;  nor  have 
we  considered  the  standard  of  supervision  as  exercised  over 
preceptors.  Only  the  general  rule  is  stated  that  non-llcensed 
persons  may  not  practioe  medicine.  Residents,  Interns,  and 
preceptors  may  participate  in  diagnosing  and  treating  but  only 
where  they  act  under  the  immediate  supervision  and  with  the 
consent  of  a licensed  physician. 

We  sincerely  hope  that  the  foregoing  will  be  of  assist- 
ance to  you  and  to  the  Board. 


Yours  very  truly. 


AJS:ms 

Enc. 


TlfAQLBTON 
Attorney  General 


MOTOR  VEHICLES: 

BICYCLES: 

MOTORCYCLES: 

DEPT.  OP  REVENUE: 
LICENSES: 


A motor-power-a^sieted  bicycle  that  is  capable 
of  propelling  itself  on  hotizontal  planes  but 
not  fully  capable  of  propelling  itself  on  up- 
grades is  a motor  vehicle,  and  this  is  a 
question  of  definition  under  Section  301.010, 
rather  than  classification  under  Section 
301.070,  RSMo  1959. 


February  15  > 1962 


Honorable  David  A.  Bryan,  Supervisor 
Motor  Vehicle  Registration 
Department  of  Revenue 
Jefferson  Building 
Jefferson  City,  Missouri 


OPINION  NO.  422-1961 
38  -1962 


Dear  Mr.  Bryan: 

This  is  in  reply  to  your  recent  request  for  an  opinion 
from  this  office  in  regard  to  the  questions  contained  in  the 
following  letter: 

"Frequently  we  are  confronted  with 
questions  as  to  whether  or  not  a motor- 
power-assisted  bicycle  that  is  capable 
of  propelling  itself  on  a horizontal 
plane  but  not  fully  capable  of  pro- 
pelling Itself  on  upgrades,  is  a motor 
vehicle. 

"We  respectfully  request  your  opinion 
on  this  matter,  inasmuch  as  there  1b  a 
probability  that  it  iB  a question  of 
definition  under  Section  301.010  rather 
than  classification  under  Section 
301.070." 


We  first  determine  whether  or  not  the  above  described 
motor-power-assisted  bicycles  are  motor  vehicles  within  the 
meaning  of  Chapter  301,  RSMo  1959*  Section  301.010  in  part 
provides: 


"As  used  in  chapter  301  and  sections 
304.010  to  304. 040  and  304.120  to 
304.570,  RSMo,  the  following  terms 


"(15)  * Motor  vehicle1,  any  eelf- 
propelled  vehicle  not  operated 
exclusively  upon  tracks,  except 
farm  tractors; 

see# 
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"(28)  ♦Vehicle * , any  mechanical  device 
on  wheels,  designed  primarily  for  use 
on  highways,  except  those  propelled  or 
drawn  by  human  power,  or  those  used 
exclusively  on  fixed  rails  or  tracks." 

Further,  Section  301.010  (13),  RSMo  1959,  defines 
"motorcycles"  as  "motor  vehicles  operated  on  two  wheels". 

In  your  request  you  state  that  this  is  a motor-power- 
assisted  bicycle  capable  of  propelling  Itself  on  horizontal 
planes.  Since  the  bicycle  1b  propelled  by  a motor  it  would 
fall  within  the  definition  of  "motor  vehicle"  under  Section 
301.010  (15)  unless  the  amount  of  self  propulsion  removes  it 
from  that  definition. 

In  dealing  with  the  problem,  we  will  look  to  what  this 
office  has  held  in  the  past  in  regard  to  similar  mechanical 
devices  on  wheels,  designed  primarily  for  use  on  highways. 

In  an  opinion  under  date  of  September  30,  19^1,  directed  to 
Captain  W.  J.  Ramsey,  this  office  held  that  when  a bicycle 
called  "Push -A -Bike"  is  fitted  with  a gasoline  motor,  which 
motor  rides  on  its  own  tire,  that  said  vehicle  when  so 
operated  and  driven  on  the  highways  of  this  State  becomes  a 
motor  tricycle  or  motor  vehicle  within  the  meaning  of  what 
is  now  Chapter  301,  RSMo  1959,  requiring  the  "Push-A-Bike" 
to  be  registered  together  with  a payment  of  a registration 
fee,  and  further  that  said  "Push-A-Bike"  comes  within  the 
meaning  of  Motor  Vehicle  Law,  making  it  an  offense  for  any 
person  under  the  age  of  sixteen  years  to  operate  a motor 
vehicle  on  the  highways  of  this  State.  A copy  of  this 
opinion  is  enclosed  herewith. 

In  an  opinion  dated  September  7,  19^5,  to  Honorable 
Hugh  Waggoner,  Superintendent  of  the  Missouri  State  Highway 
Patrol,  this  office  held  that  a motor  scooter  is  a motor 
vehicle,  that  it  must  be  registered  and  licensed  and  the 
Drivers  License  Law  applies  to  persons  operating  such.  A 
copy  of  this  opinion  is  also  enclosed  herewith. 

In  an  opinion  under  date  of  September  10,  1959,  to  the 
Honorable  Charles  H.  Sloan,  this  office  held  that  go-carts 
are  motor  vehicles  within  the  Missouri  statutes,  regulating 
the  licensing  and  driving  of  motor  vehicles  if  they  are 
driven  upon  the  highways.  Further,  that  as  "motor  vehicles", 
"go-carts"  must  meet  the  statutory  licensing  and  equipment 
regulations  for  motor  vehicles  if  they  are  to  be  driven  upon 
the  highways.  A copy  of  this  opinion  is  also  enclosed 
herewith. 
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All  of  theca  mechanical  devices  are  similar  to  the  one 
at  issue.  These  determinations  were  made,  however,  without 
regard  to  whether  or  not  these  vehicles  would  have  been  motor 
vehicles  if  they  were  not  fully  capable  of  propelling  them- 
selves on  indefinite  "upgrades'*,  though  they  were  self 
propelled  on  horizontal  planes. 

Section  301.010  (15)  defines  a " motor  vehicle"  as  "any 
self-propelled  vehicle  not  operated  exclusively  upon  tracks'1 . 
fhe  vehicle  at  issue  is  not  operated  on  tracks. 

"Self-propelled"  was  defined  in  Webster’s  Second 
International  Dictionary  as  "containing  within  itself  the 
means  for  its  own  propulsion".  Webster's  Third  International 
Dictionary,  Unabridged,  defined  "self-propelled"  as  "propelled 
by  its  own  motor,  * * • moved  forward  by  one's  or  its  own 
force  or  momentum" . 

No  case  has  been  found  defining  the  word  "self-propelled" 
or  where  the  issue  involved  a question  of  whether  the  vehicle 
was  self-propelled  or  not. 

In  regard  to  construing  words  and  phrases  on  apy 
statute.  Section  1.090#  RSMo  1939#  states: 

"Words  and  pnrases  shall  be  taken  in 
their  plain  or  ordinary  and  usual 

sense,  * * * " 

State  of  Missouri  ex  rel  Wright  v.  Carter,  319  S.W.  2d 
596,  at  page  399  Btatest 

"*  • * The  court  should  ascertain  the 
legislative  intent  from  the  words  used 
if  possible  and  should  ascribe  to  the 
language  used  its  plain  and  rational 
meaning.  * * *" 

The  Supreme  Court  of  Missouri,  in  State  v.  Cox,  268 
S.W.  87#  in  construing  the  Motor  Vehicle  Law  of  1921,  which 
has  ultimately  become  Chapter  301,  RSMo  1939#  stated  at 
page  90: 


"*  * *Vfhile  the  above  act  Incidentally  , 
is  Intended  to  raise  revenue,  yet  it 
is  essentially  a police  regulation  of 
the*~Kighest  type,  in  which  the  public 
welfare  was  primarily  considered  in 
its  enactment."  (Emphasis  supplied) 
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In  State  v.  Ridinger,  266  S.W.  2d  626,  the  Supreme  Court 
of  Missouri,  in  interpreting  the  term  "motor  vehicle"  as 
defined  by  Section  303.010,  RSMo  1959*  stated  at  page  632: 

"[5]  ’Motor  vehicle*  is  a generic  term. 

The  curious  may  read  of  the  origin, 
development,  modern  acceptance,  use  and 
application  of  the  term  in  60  C.J.S., 

Motor  Vehicles,  §1,  p.  109,  and  in 
Jernigan  v.  Hanover  Plre  Ins.  Co.,  235 
N.C.  334,  69  S.E.  2d  847.  It  is  a 
matter  of  common  knowledge  and  every 
day  observation  that  on  the  used  car 
and  outdoor  show  and  display  lots  of 
the  State,  on  lots  adjoining  garages, 
and  in  countless  yards  and  various 
premises  in  this  State,  both  rural  and 
urban,  stand  un- numbered  thousands  of 
motor  vehicles  of  every  description, 
many  in  various  conditions  of  disrepair. 

But  few  of  them  stand  ready  to  operate 
or  could  otherwise  qualify  as  ’self- 
propelled,  ’ but  they  nonetheless  are 
’motor  vehicles.'  Clearly  it  was  not 
the  legislative  Intent  to  exclude  such 
motor  vehicles  from  the  protection  of 
the  ’tampering’  statute.  If  such  had 
been  the  legislative  intention,  it 
would  have  been  simple  enough  for  the 
law-making  body  to  have  added  to  the 
statute  a proviso  in  appropriate  words 
to  the  effect  that  Section  560.175  was 
not  applicable  to  motor  vehicles  not  in 
good  running  or  operating  condition  or 
repair  and  not  ready  to  be  driven  away." 

The  Court  further  stated: 

"• Manifestly  it  was  the  design,  mecha- 
nism, and  construction  of  the  vehicle, 
and  not  its  temporary  condition,  that 
the  Legislature  had  in  mind  when 
framing  the  definition  of  a motor 
vehicle.  Neither  the  authorities  nor 
sound  logic  admit  of  a different 
conclusion. • * • *" 
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The  vehicle  at  Issue  1b  admittedly  a mechanical  device 
on  wheels,  equipped  with  a motor,  designed  primarily  for  use 
on  highways,  fully  capable  of  propelling  itself  on  horizontal 
planes.  This  type  of  vehicle  can  and  does  cause  accidents 
on  highways.  This  motor-power-assisted  bicycle,  which  has 
the  "design,  mechanism  and  construction"  of  a motor  vehicle, 
1b  regulated  and  is  subject  to  the  provisions  of  Chapter  301, 
RSMo  1959*  as  a motor  vehicle. 

The  words  "self  propelled"  should  be  construed  reason- 
ably in  its  usual  and  accepted  sense.  Did  the  legislature 
Intend  the  words  to  mean  completely,  wholly  or  fully  capable 
of  propelling  its  self  upgrade.  Such  a meaning  would  make 
the  definitions  of  motor  vehicles  ambiguous  and  indefinite. 

If  so,  what  would  the  degree  of  "upgrade"  be  that  a vehicle 
would  have  to  climb  in  order  to  be  a motor  vehicle. 

Certainly  "upgrade"  is  not  defined  or  made  reference  to  by 
the  statutes  involved  herein.  Further,  it  is  common 
knowledge  that  even  among  the  different  types  of  automobiles, 
which  certainly  are  motor  vehicles,  there  is  a wide  range  of 
the  degree  of  "upgrade"  that  the  various  types  of  automobiles 
can  effectively  climb,  thereby  making  the  determination  of  a 
standard  difficult  if  not  impossible  even  for  legislative 
purposes. 

The  Missouri  Supreme  Court  in  State  v.  Mosraan,  315  S.W. 
2d  209,  at  page  211  states: 

"'When  called  upon  to  construe  a 
statute,  the  court's  prime  duty  is 
to  give  effect  to  the  legislative 
Intent  as  expressed  in  the  statute. 

To  this  end  we  are  guided  by  certain 
well  established  and  recognised 
rules,  among  which  are  the  following: 

(a)  The  object  sought  to  be  obtained 
and  the  evil  sought  to  be  remedied 
by  the  Legislature;  (b)  the  legislative 
purpose  snould  be  assumed  to  be  a 
reasonable  one;  (c)  laws  are  presumed 
to  have  been  passed  wlt.>  a view  to 
the  welfaiva  of  the  community;  (d)  it 
was  intended  to  pass  an  effective  Taw, 
not  an  Ineffective  or  insufficient 
one';  * * **'*  (Bmphasis  supplied) 

The  legislature  Intended  to  pass  statutes  with  effective 
and  sufficient  definitions  therein;  we  conclude  that  the  term 
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"self-propelled''  does  not  mean  wholly  or  fully  self  propelled. 

From  the  foregoing,  we  are  of  the  opinion  that  the 
device  at  Issue  is  a "vehicle"  and  is  a "motor  vehicle" 
subject  to  the  provisions  of  Chapter  301,  RSMo  1959* 

In  regard  to  the  question  proposed  in  your  second 
paragraph  of  said  letter,  as  to  whether  this  is  a question 
of  definition  under  Section  301.010,  rather  than  classifica- 
tion under  Section  301.070,  Section  301. 070  in  part  provides! 

"1.  In  determining  fees  based  on  the 
horsepower  of  vehicles  propelled  by 
internal  combustion  engines,  the 
horsepower  shall  be  computed  and 
recorded  upon  the  following  formula 
established  by  the  National  Auto- 
mobile Chamber  of  Commerce;  Square 
the  bore  of  the  cylinder  in  inches 
multiplied  by  the  number  of  cylinders, 
divided  by  two  and  one-half." 

• • * * 

"5.  The  decision  of  the  director  as 
to  the  type  of  motor  vehicles  and 
their  classification  for  the  purpose 
of  registration  and  the  computation 
of  fees  therefor  shall  be  final  and 
conclusive."  (Emphasis  supplied) 

It  should  be  observed  that  this  section  refers  to  and 
assumes  the  vehicles  described  therein  are  motor  vehicles. 
Under  Subsection  5*  the  Director  is  authorized  for  the  purpose 
of  registration  and  computing  the  license  fees  to  be  paid  on 
each  particular  motor  vehicle,  to  determine  its  " type"  not 
determine  whether  a device  is  a motor  vehicle. 

Likewise  the  determination  by  the  director  of  the 
"classification"  refers  to  classification  of  motor  vehicles 
covered  by  the  chapter  not  the  determination  of  the  question 
of  whether  or  not  a particular  device  is  or  is  not  a "motor 
vehicle".  The  legislature  by  its  definitions  has  determined 
what  devices  are  motor  vehicles.  The  director  Is  charged 
with  the  duty  of  classifying  motor  vehicles  for  the  purpose 
of  registration  and  computation  of  fees.  This  purpose  does 
not  include  the  duty  to  decide  whetner  a^device  is  a motor 
vehicle. 
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CONCLUSION 


It  Is  the  opinion  of  thlE  office  that  a motor-pcwer- 
asBisted  bicycle  that  la  capable  of  propelling  itself  on 
horizontal  planes  but  not  fully  capable  of  propelling  Itself 
on  upgrades  is  a motor  vehicle. 

Determination  of  whether  a device  is  a motor  vehicle  is 
a question  of  definition  under  Section  301.010  and  not  a 
problem  of  classification  for  the  director  under  Section 
301.070,  R0H0  1959. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  assistant,  Paul  A.  Slicer,  Jr. 

Yours  very  truly. 


THOMIW  'PVmiETOtr 

Attorney  Oeneral 


PS:BJ 


.?? 

Opinion  No.  answered  by  letter  (Ben  Ely,  Jr) 

/9  C / 


January  3,  19^2 

I37 

Honorable  William  B.  Mllfelt 
Prosecuting  Attorney 
Jefferson  County  * 

Hillsboro,  Missouri 

Dear  Mr,  Mllfelt : 

We  are  in  receipt  of  your  letter  of  November  15, 

1961,  in  which  you  request  the  opinion  of  our  office 
regarding  the  number  of  deputy  sheriffs  which  Jefferson 
County  should  have.  Inasmuch  as  Jefferson  County  is  a 
second  class  county  we  direct  your  attention  to  Section 
57.220  RSMo  1959#  which  reads  as  follows 1 

"The  sheriff,  in  a county  of  the  second  class, 
shall  be  entitled  to  such  a number  of 
deputies  as  the  Judges  of  the  circuit  court 
shall  deem  necessary  for  the  prompt  and  proper 
discharge  of  the  duties  of  his  office,  pro- 
vided however,  such  number  of  deputies 
appointed  by  the  sheriff  shall  not  be  less 
than  one  chief  deputy  sheriff  and  one~ 
additional  deputy  for  each  five  thousand 
inhabitants  of  the  county  according  to  the 
last  decennial  census.  Such  deputies  shall 
be  appointed  by  the  sheriff,  but  no  appoint- 
ment shall  be  come  effective  until  approved 
by  the  Judges  of  the  circuit  court  of  the 
county.  The  Judges  of  the  circuit  court, 
by  agreement  with  the  sheriff,  shall  fix  the 
salaries  of  such  deputies.  A statement  of 
the  number  of  deputies  allowed  the  sheriff, 
and  their  compensation,  together  with  the 
approval  of  any  appointment  by  the  Judges 
of  the  circuit  court  shall  be  in  writing 
and  signed  by  them  and  filed  by  the  sheriff 
with  the  county  court." 


Since  Jefferson  County  has  a population  of  66,377  it 
should  have  one  chief  deputy  sheriff  and  thirteen  additional 
deputies. 

Yours  truly. 


BSsbs 


Attorney  General 


OPINION  REQUEST 
No.  429(1961) 

No.  42(1962) 
Answered  by  letter. 


March  26,1962 


Honorable  David  J.  Dixon 
Prosecuting  Attorney 
Johnson  County 
Warrensburg,  Missouri 

Dear  Mr.  Dixon: 

This  refers  to  your  letter  of  November  20,  1961,  and 
your  subsequent  discussion  with  one  of  my  assistants,  John 
G.  Baumann,  concerning  the  employment  of  prisoners  in  your 
county  in  light  of  the  amendment  of  Section  221.170,  RSMo 
1959,  by  House  Bill  No.  194,  71st  General  Assembly.  Sec- 
tion 221.170,  a3  so  amended,  may  be  somewhat  ambiguous  on 
its  face.  However,  as  Mr.  Baumann  has  advised  you,  a re- 
view of  the  legislative  history  of  House  Bill  No.  194, with 
which  you  were  not  familiar,  makes  it  clear  that  the  intent 
of  that  bill  was  to  change  the  law  only  in  counties  of  the 
first  class  under  charter  form  of  government  and  counties 
containing  a city  of  the  first  class  and  that  paragraphs 
1 to  12,  Inclusive,  of  amended  Section  221.170  should  have 
no  application  to  other  counties. 

As  introduced.  House  3ill  No.  194  would  have  repealed 
Section  221.170  and  enacted  in  lieu  thereof  the  provisions 
now  contained  in  paragraphs  1 to  11,  inclusive,  of  amended 
Section  221.170,  except  that  the  first  part  of  paragraph  1 
read  as  follows:  "Any  person  sentenced  to  a county  jail  or 
to  a workhouse  in  cities  outside  a county  for  crime,  * * *, 
The  House  amended  the  bill  by  adding  what  now  appears  as 
paragraph  12  except  that  the  first  part  of  the  paragraph 
read  as  follows:  "Any  county  or  city  outside  of  a county 
may  suspend  * * (See  Perfected  Bill.)  The  Senate 

amended  the  bill  to  change  the  first  parts  of  paragraphs 
1 and  12  to  read  as  they  now  read  in  amended  Section 
221.170.  (See  Senate  Journal  for  June  21,  1961,  pages  1316 
and  1317.)  Finally,  a conference  committee  amendment  which 
added  what  now  appears  as  paragraph  13  in  amended  Section 
221.170  wa3  adopted.  (See  Senate  Journal  for  June  30,  1961 
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pages  1586  and  15#7,  and  House  Journal  for  June  29.  1961, 
page  2045,  and  June  30,  1961,  pages  2072  and  2073.) 

The  obvious  purpose  of  the  amendments  during  the  course 
of  passage  of  the  bill  was  to  reject  the  proposal  that  the 
change  in  the  law  with  respect  to  the  employment  of  prisoners 
should  be  applicable  throughout  the  state  and  to  provide,  in- 
stead, that  the  law  should  remain  unchanged  except  in  coun- 
ties of  the  first  class  under  charter  form  of  government  and 
counties  containing  a city  of  the  first  class.  Thus,  there 
wa3  no  change  in  the  law  applicable  to  Johnson  County,  a 
county  of  the  third  class. 

It  is  believed  that  this  basically  answers  your  ques- 
tions concerning  the  employment  of  prisoners  under  amended 
Section  221.170.  You  are  already  familiar  with  the  law  as 
it  had  been  construed  prior  to  the  recent  amendmont  and  the 
fact  that  the  employment  of  prisoners  in  Johnson  County  in 
the  manner  contemplated  by  paragraphs  1 to  12  of  the  amended 
section  would  involve  the  disposition  of  earnings  in  a manner 
conflicting  with  provisions  now  contained  in  paragraph  13  of 
said  section  and  would  run  afoul  of  restrictions  upon  the 
release  of  custody  of  prisoners  by  the  sheriff.  In  the 
latter  connection,  we  are  enclosing  a copy  of  an  opinion 
furnished  by  this  office  to  John  Hosmer  on  December  20 f 1954* 
Also,  in  the  light  of  your  discussion  with  Mr.  Baumann,  we 
are  enclosing  a copy  of  an  opinion  furnished  to  Robert  L. 

Hoy  on  February  17.  1953,  relating  to  the  charging  of  a 
prisoner^  board  bill  as  part  of  the  costs. 


Very  truly  yours. 


THOMAS  F.  EAGLETON 
Attorney  General 


JCB  lc 
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OPINION  NO.  44(1962)  439(1S6i) 
ANSWERED  BY  LETTER. 


May  10,  1962 


Honorable  Ray  Q,  Cowan 
311  West  Tenth  Street 
Kansas  City,  Missouri 

Dear  Judge  Cowan: 

For  several  weeks  now  we  have  given  a great  deal  of 
study  to  the  problem  which  has  been  posed  to  us  regarding 
whether  you  could  continue  to  receive  your  Circuit  Judge 
retirement  compensation  and  serve  as  a county  court  Judge 
and  be  paid  for  same. 

Frankly,  Judge,  I have  had  four  different  assistants 
consider  the  question.  Two  say  Yes,  two  say  No.  As  I 
view  It,  there  are  reasonably  Bound  arguments  either  way. 

The  problem  is  whether  or  not  there  Is,  or  may  be. 
Incompatibility  In  the  two  offices.  One  theory  supported 
by  cases  would  tend  to  Indicate  that  the  two  offices  would 
be  Incompatible  because  a Judge  might  be  called  upon  to 
act  In  a case  where  acts  of  a county  court  might  be  under 
review.  The  opposite  theory  Is  that  this  danger  Is  too 
remote  and  that  retired  Judges  should  not  be  precluded 
from  other  public  service. 

Basically,  I think  It  Is  a practical  decision  which 
you  will  have  to  make  insofar  as  determining  what  risk  of 
losing  your  compensation  Is  Involved  if  you  serve  as  a 
county  Judge. 

I simply  cannot  say  with  any  degree  of  calculated 
certainty  how  the  Missouri  Supreme  Court  would  rule  on 
this  point. 

Yours  very  truly. 


thomas  f;  hksrst 

Attorney  General 

cc:  Hon.  Jasper  M.  Branca to 


Opinion  Wo.  47  (1962)  answered  by  this  letter 

447  (1961) 


January  9,  1962 


Mr.  Roderic  R.  Aahby 
Prosecuting  Attorney 
Mississippi  County 
Charleston,  Missouri 

Dear  Mr.  Ashby: 

This  is  In  response  to  your  recent  inquiry  as  to  whether 
the  $319*90  received  by  Mississippi  County  for  its  share  in 
the  distribution  of  federal  surplus  commodities  may  properly 
be  ordered  by  the  oounty  court  into  your  county's  highway 
department  funds.  We  understand  that  the  reason  the  court 
desires  to  do  this  is  to  reimburse  the  highway  department 
for  expenditures  it  had  made  up  to  and  through  the  month  of 
September  1961  in  carrying  out  the  distribution  of  surplus 
commodities. 

A reading  of  Senate  Bill  14/  of  the  71 at  General  Assembly 
reveals  that  it  authorizes  a county  to  establish  surplus  com- 
modities distribution  program  and,  to  that  end,  grants  powers 
which  are  extremely  broad.  Such  a legislative  approach  is 
indicative  of  an  Intent  that  the  distribution  to  needy  persons 
be  expedited  without  undue  concern  for  technical  niceties. 

In  consonance  with  that  approach,  we  fall  to  see  any  legal 
barrier  to  the  placing  of  the  funds  into  the  highway  depart- 
ment's account  on  a dollar- for-dollar  basis  in  the  amount  of 
expenses  incurred  by  that  department  in  assisting  in  the  county's 
program. 

We  do  not,  of  course,  in  this  letter  pass  in  any  way  on 
the  authority  of  the  county  court  to  use  the  county  highway 
department  and  county  highway  department  funds  for  the  dis- 
tribution of  surplus  commodities. 


Yours  very  truly, 


THOMAS  P.  EAOLETON 
Attorney  General 
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TOILETS:  The  power  to  adopt  sanitary  rules  as 

SANITATION:  set  forth  in  Section  329.210,  RSMo 

COSMETOLOGY , BOARD  OF:  1959 , does  not  confer  upon  the  State 

REGULATIONS: " Board  of  Cosmetology  the  authority  to 

ADMINISTRATIVE  LAW:  require  establishments  coming  within 

its  Jurisdiction  to  install  toilet 
facilities . 


January  12/1962 


Mrs.  Jakaline  McBrayer 
Executive  Secretary 
State  Board  of  Cosmetology 
Capitol  Building,  Room  127 
Jefferson  City,  Missouri 

Dear  Mrs.  McBrayer: 

This  is  In  reply  to  your  request  for  an  opinion  of  this 
office  concerning  the  rule  making  powers  of  the  State  Board 
of  Cosmetology,  stated  as  follows: 

"Do  we  have  the  authority  to  require 
BhopB  to  put  In  toilets  In  their  shopsT" 

Nowhere  in  Chapter  329*  RSMo  1959#  which  establishes 
the  Board's  control  and  supervision  of  cosmetologists, 
hairdressers  and  manicurists,  do  we  find  a legislative 
mandate  to  that  effect.  However,  your  regulations  adopted 
pursuant  to  Section  329*210,  RSMo  1959#  and  filed  In 
accordance  with  Article  VI,  Section  16,  of  the  Constitution 
of  Missouri  on  July  28,  1961,  allude  to  such  a requirement 
in  two  places: 

"Section  5*  • * • Adequate  and  con- 
veniently located  toilet  facilities 
shall  be  provided,  and  separated  by 
self  closing  doors,  for  all  beauty 
shops  and  schools  of  beauty  culture 
and  other  establishments  in  which 
cosmetology,  hairdressing  and  mani- 
curing is  practiced.  * * *" 

" Seotion  7.  * * * All  shops  which 
exist  in  buildings  also  having 
living  quarters  must  have  toilet 
facilities  located  separately  and 
apart  from  the  living  quarters." 
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If  these  regulations  may  be  deemed  to  have  been  adopted 
in  furtherance  of  some  statutory  power  vested  in  the  State 
Board  of  Cosmetology  then  they  are  lawful  and  must  be 
enforced  as  the  law  of  the  land. 

To  resolve  the  question,  therefore,  a review  of  the 
Board's  rule  making  authority  is  necessary.  The  only 
statutory  direction  available  in  that  respect  is  to  be  found 
at  Section  329.210,  RSMo  1959. 

"Powers  of  board.  — The  board  shall 
have  power  tot 

"(1)  Prescribe  such  sanitary  rules  aB 
it  may  deem  necessary  with  particular 
reference  to  the  precaution  necessary 
to  be  employed  to  prevent  the  creating 
and  spreading  of  infectious  and  con- 
tagious diseases,  and  it  shall  be  un- 
lawful for  the  owner  or  manager  of  any 
shop  or  school  in  any  city  having  a 
population  of  more  than  ten  thousand 
inhabitants  to  permit  any  person  to 
sleep  in  or  use  for  residential 
purposes  any  room  used  wholly  or  in 
part  as  a hairdressing,  cosmetologlcal 
or  manicurist's  establishment.  * * *" 

The  pertinent  authority  conferred  therein  is  the  power 
to  prescribe  sanitary  rules  if  it  is  possible  to  show  that 
providing  toilet  facilities  in  a beauty  shop  or  school  of 
beauty  culture  or  other  establishment  in  which  the  named  arts 
are  practiced  is  a sanitary  requirement. 

In  many  instances  the  legislature  itself  has  directed 
that  certain  named  establishments  furnish  toilet  facilities. 

A review  of  all  of  these  is  not  necessary  here  but  Section 
196.210,  RSMo  1959#  pertaining  to  places  where  food  is 
prepared  will  serve  as  an  example.  There  the  subject  is 
amply  covered  and  Is  so  complete,  as  to  the  location  and 
construction  of  such  required  toilets,  that  it  need  not  be 
amplified  by  regulation  of  any  kind.  Nowhere  in  the  statutes 
do  we  find  the  general  authority  to  require  the  installation 
of  toilet  facilities  conferred  upon  any  regulatory  agency 
without  the  legislature  first  specifically  authorizing  such 
authority . 

Since  the  legislature  has  seen  fit  in  many  instances  to 
require  the  installation  of  toilet  facilities  in  certain 
named  establishments,  none  of  them  coming  within  your 

Jurisdiction,  and  since  the  legislature  has  failed  to 
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specifically  authorize  you  to  adopt  regulations  concerning 
same,  it  must  appear  obvious  that  it  was  not  their  intent  to 
do  so.  The  generally  accepted  limitation  upon  the  power  of 
all  governmental  administrative  agencies  to  promulgate  rules 
and  regulations  is  to  be  found  in  73  C.J.3.,  page  414,  § 94: 

"A  public  administrative  body  may  make 
only  such  rules  and  regulations  as  are 
within  the  limits  of  the  powers  granted 
to  it  and  within  the  boundaries  es- 
tablished by  the  standards,  limitations, 
and  policies  of  the  statute  giving  it 
such  power,  and  it  may  go  no  further 
than  to  make  administrative  rules  and 
regulations  which  fill  in  the  interstices 
of  the  dominant  enactment.  It  may  make 
only  rules  and  regulations  which  effectu- 
ate a law  already  enacted,  and  it  may 
not  make  rules  and  regulations  which  are 
inconsistent  with  the  provisions  of  a 
statute,  particularly  the  statute  it  is 
administering  or  which  created  it,  or 
which  are  in  derogation  of,  or  defeat, 
the  purpose  of  a Btatute,  and  it  may  not, 
by  its  rules  and  regulations  amend, 
alter,  enlarge,  or  limit  the  terms  of  a 
legislative  enactment." 

Clearly  you  are  not  to  enlarge  upon  the  authority 
delegated  to  you  by  the  legislature  to  prescribe  sanitary 
rules  with  particular  reference  to  the  precaution  necessary 
to  prevent  the  creating  and  spreading  of  infectious  and 
contagious  diseases.  One  falls  to  see  how  the  Board  expects 
to  prevent  the  creation  and  spread  of  infectious  and 
contagious  diseases  by  requiring  establishments  under  its 
jurisdiction  to  install  toilet  facilities.  Certainly  it 
must  be  conceded  that  the  availability  of  such  facilities 
to  customers  and  employees  of  such  establishments  would 
further  the  cause  of  their  comfort  and  convenience,  but  that 
really  has  nothing  to  do  with  the  evil  which  the  legislature 
seeks  to  prevent  by  authorizing  you  to  adopt  rules  and 
regulations. 


CONCLUSION 


The  power  to  adopt  sanitary  rules  as  set  forth  in 
Section  329.210,  RSMo  1959,  does  not  confer  upon  the  State 
Board  of  Cosmetology  the  authority  to  require  establishments 
coming  within  its  jurisdiction  to  Install  toilet  facilities. 
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Mrs.  Jakaline  McBrayer 


The  foregoing  opinion,  which  I hereby  approve,  waa 
prepared  by  my  assistant,  Howard  L.  McFadden. 

Youra  very  truly. 


vttMrrrvkom* 

Attorney  Oeneral 


HLM: BJ 


University  of  Missouri  may  amend  its 
Retirement  Plan  to  include  its  employee 
who  are  members  of  the  State  Employees 1 
Retirement  System,  and  thereby  termi- 
nate their  membership  in  the  State 
System. 

The  University  Retirement  Plan  may 
allow  an  employee,  who  is  a member 
of  the  State  Employees'  Retirement 
System,  to  elect  on  the  date  he 
would  otherwise  become  a member  of 
the  University  Retirement  Plan,  to 
remain  in  the  State  Employees'  Re- 
tirement System. 

Opinion  Request  No.  457  (l96l) 

No.  51  (1962) 

January  18,  1962 

Honorable  Robert  R.  Welbom 
Chairman,  Missouri  State 

Employees1  Retirement  System 
State  Capitol  Building 
Jefferson  City,  Missouri 

Dear  Mr.  Welbom: 

This  is  in  reply  to  your  opinion  request  of  December  13, 

1361,  wherein  you  ask: 

"1.  May  the  Board  of  Curators  of 
the  University  of  Missouri  amend 
the  retirement  plan  of  the  University 
to  cover  employees  of  the  University 
formerly  members  of  the  State  Employees' 

Retirement  System  and  thereby  terminate 
the  membership  of  such  employees  in 
the  State  system? 

”2,  May  the  University  system  permit 
an  election  by  employees  of  the  Uni- 
versity as  to  whether  or  not  they  will 
be  covered  under  the  University  system 
or  under  the  State  system,  or  must  all 
employees  of  the  University  in  the  af- 
fected classifications  be  taken  into 
the  University  system?" 

The  authority  of  the  Board  of  Curators  of  the  University 
of  Missouri  to  establish  a retirement  system  for  persons 
employed  by  the  University  and  paid  out  of  its  public  funds 
for  educational  services  is  derived  from  Section  172. 300, 

R3Mo  1359.  Said  statute  states,  in  part,  that  the  Board  of 
Curators  may  appoint  and  remove  employees  of  the  University, 
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define  and  assign  their  powers  and  duties,  and  fix  their 
compensation, 

"and  such  compensation  may  include  pay- 
ments under,  or  provisions  for,  such  re- 
tirement, disability  or  death  plan  or 
plans  as  the  curators  deem  proper  for 
persons  employed  by  the  university  and 
paid  out  of  any  of  its  public  funds  for 
educational  services,  their  beneficiaries 
or  estates,  and  the  curators  may  admin- 
ister such  plan  or  plans  under  such  rules 
and  regulations  as  they  deem  proper;  . • .H 

Pursuant  to  this  statutory  authority,  the  Board  of 
Curators  of  Missouri  University  has  adopted  an  amended 
"Retirement,  Disability  and  Death  Benefit  Plan"  whereby 
employees  of  the  university  as  a condition  of  their  employ- 
ment are  required  to  become  members  of  the  University  Plan. 
To  this  general  requirement,  however,  there  exists  an  excep- 
tion, which  appears  in  Section  3 (6)  (c),  and  which  states: 

"In  exceptional  cases,  such  employees 
of  the  University  who  have  prior  ser- 
vice with  the  Missouri  State  Employees' 

Retirement  System  at  the  date  they  would 
become  members  of  this  plan  who  request 
in  writing  that  they  not  be  made  members 
of  the  plan  and  consent  thereto  is 
granted  by  the  Board  shall  not  be  inem- 
bers  of  the  plan." 

Thus,  under  its  amended  Retirement  Plan,  the  University 
of  Missouri  has  included  in  its  membership  those  employees 
who  had  prior  service  with  the  State  Employees'  Retirement 
System  at  the  date  said  employees  would  become  members  of 
the  University  Plan, 

These  employees,  however,  may  elect  not  to  Join  the 
University  of  Missouri  Plan,  and,  with  the  consent  of  the 
Board  of  Curators,  remain  in  the  Missouri  State  Employees 1 
Retirement  System. 


If  this  action  is  valid,  3ald  employees  generally  can- 
not simultaneously  retain  membership  in  both  the  University 
of  Missouri  Retirement  Plan  and  the  State  Etoployees'  Retirement 
System. 
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This  i3  due  to  Section  104.310,  RSMo  1959#  which  de- 
flnea  an  "employee"  under  the  Missouri  State  Employees1 
Retirement  System. 

Subsection  13  of  said  section  states  as  follows: 

" 'Employee',  any  elective  or  appoin- 
tive officer  or  employee  of  the  state 
who  is  employed  by  a department  and 
earns  a salary  or  wage  in  a position 
normally  requiring  the  actual  perform- 
ance by  him  of  duties  during  not  less 
than  one  thousand  five  hundred  hours 
per  year,  including  each  member  of  the 
general  assembly,  but  not  Including  any 
employee  who  is  covered  under  spmc  other 
vll ^orient  or  benefit  fund  to  which 
the  state  is  a contributor,  except this 
definition  shall  not  exclude  any  em- 
ployee as  defined  herein  who  is  cov- 
ered only  under  the  Federal  Old  Age 
and  Survivors'  Insurance  Act,  as  amended. 

As  used  in  sections  104.310  to  104.550, 
the  term  'employee*  shall  include  ci- 
vilian employees  of  the  Amy  National 
Guard  or  Air  National  Guard  of  this 
state  who  are  employed  pursuant  to 
section  709  of  title  32  of  the  United 
States  Code  and  paid  from  federal  appro- 
priated funds; " 


That  the  state  is  a contributor  to  the  funds  of  the 
University  of  Missouri  Retirement  Plan  is  indicated  by 
Section  1 of  said  plan.  Said  section  states: 

"From  time  to  time  as  necessary  or  de- 
sirable, at  the  sole  discretion  of  the 
Board  of  Curators,  acting  under  the 
advice  of  the  actuary  under  the  plan, 
monies  shall  be  transferred  to  the  fund 
from  state-appropriated  or  other  public 
funds  under  control  of  the  Board.  All 
benefits  provided  under  the  plan  for 
persons  employed  by  the  University  and 
paid  out  of  any  of  its  public  funds  for 
educational  services,  their  widows. 
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beneficiaries  or  estates,  shall  be 
paid  from  the  fund  by  the  trustee 
upon  Instruction  of  the  Retirement 
Committee  (as  provided  for  in 
Sec.  2A)." 

Therefore,  an  individual  who  is  an  employee  of  the  Uni- 
versity of  Missouri,  and  who  would  otherwise  be  eligible 
for  membership  in  the  Missouri  State  ESnployoes'  Retirement 
System,  would  be  excluded  from  the  definition  of  "employee" 
under  Section  104.310  (13),  RSMo  1939#  and,  with  exceptions 
noted  below,  cannot  be  a member  of  the  Missouri  State  Em- 
ployees 1 Retirement  System  during  the  period  ho  retains 
membership  in  the  University  of  Missouri  Retirement  Plan. 

However,  there  exist  three  exceptions  to  the  aforesaid 
proposition.  These  exceptions  are  3et  forth  in  the  Missouri 
State  Employees*  Retirement  System,  Section  104.330  (l), 

RSMo  1959,  which  states: 


"1.  As  an  lnoldent  to  his  contract 
of  employment  or  continued  employ- 
ment, each  employee  of  the  state 
shall  become  a member  of  the  system 
on  the  first  day  of  the  first  month 
following  the  effective  date  of  sec- 
tions 104.310  to  104.550,  and  every 
person  thereafter  becoming  an  em- 
ployee shall  become  a member  at  the 
time  of  employment.  Each  employee *s 
membership  shall  continue  as  long  as 
he  snail  continue  to  bo  an  employee; 
be  on  leave  for  military  service  or 
training  as  hereinafter  provided; 
or  receive  or  be  eligible  to  receive 
an  annuity  or  bene£l£;  exoept  tliat 
(1)  any  member  who  has  served  eight 
or  more  years  as  a member  of  the 
general  assembly  and  who  has  noE  been 
refunded  his  accumulated  contribu- 


tions 

o'ther 


(?)  any  member* 
a member  of  the  general 
i uaji  who  has  served  fifteen  or 
years  as  an  employee,  and  who 
ot  been  refunded  his  accumulated 


Has' 
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contributions  to  the  fund,  shall 
continue  as  a member  of  the  system. " 

The  Missouri  Legislature  by  Section  172.300,  RSMo  1959, 
has  expressly  conferred  upon  the  Board  of  Curators  of 
Missouri  University  the  right  to  establish  a retirement  plan 
for  the  employees  of  said  University.  There  being  no  langu- 
age to  the  contrary  in  the  statute,  the  Board  of  Curators 
necessarily  has  the  right  to  amend  the  plan  which  the  statute 
gives  the  Board  the  right  to  establish. 

Thus,  the  amendments  to  the  University  of  Missouri  Re- 
tirement Plan  by  its  Board  of  Curators  whereby  said  plan  is 
amended  to  cover  University  employees  formerly  members  of 
the  State  Retirement  System  and  thereby  terminate  the  member- 
ship of  such  employees  in  the  Missouri  State  Employees*  Re- 
tirement System  is  a valid  exercise  of  its  power  granted  by 
Section  172.300,  RSMo  1959. 

In  addition.  Section  3 (6)  (c)  of  the  University  Retire- 
ment Plan,  which  permits  a University  employee,  with  prior 
service  with  the  State  Employees*  Retirement  System  on  the 
date  his  membership  would  become  effective  in  the  University 
plan,  to  remain  in  the  State  System  with  the  Curators*  ap- 
proval, and  thereby  not  join  the  University  Plan  is  also  a 
valid  exercise  of  the  Board  of  Curators*  power  under  Sec- 
tion 172.300,  RSMo  1959. 

Because  Section  3 (5)  (c)  of  the  University  Plan  is  an 
exception  that  rauBt  be  exercised  by  a University  employee 
in  his  individual  capacity  whereby  he  will  not  become  a 
member  of  the  University  Plan,  said  section  applies  only 
to  those  employees  who  possess  the  qualifications  for  exemp- 
tion under  this  section  (membership  in  Missouri  State  Em- 
ployees* Retirement  System  on  the  date  the  employee  other- 
wise would  become  a member  of  the  University  Retirement  Plan) 
and  not  to  the  University  employees  as  a whole. 


CONCLUSION 

1.  The  Board  of  Curators  of  the  University  of  Missouri 
may  amend  the  retirement  plan  of  the  University  to  cover 
University  employees  formerly  members  of  the  State  Employees' 
Retirement  System  and  thereby  terminate  the  membership  of 
such  employees  in  the  State  System,  except  that  a member  who 
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is  receiving  or  eligible  to  receive  an  annuity  from  the 
Missouri  State  Employees'  Retirement  System,  or  any  member 
who  has  served  eight  or  more  years  as  a member  of  the 
General  Assembly  and  who  has  not  been  refunded  his  accumu- 
lated contributions  to  the  fund,  or  any  member,  other  than 
a member  of  the  General  Assembly,  who  has  served  fifteen 
or  more  years  as  an  employee,  and  who  has  not  been  refunded 
his  accumulated  contributions  to  the  fund  does  not  by  his 
inclusion  in  the  University  system  terminate  his  membership 
in  the  State  system. 

2.  The  amendment  to  the  Retirement  Plan  of  the  Uni- 
versity of  Missouri  by  its  Board  of  Curators  permitting  a 
University  employee,  who  is  a member  of  the  Missouri  State 
Employees'  Retirement  System  on  the  date  he  otherwise  would 
become  a member  of  the  University  Retirement  Plan,  to  elect 
not  to  join  said  Plan  but  remain  in  the  State  Plan  with  the 
Board  of  Curators'  consent,  applies  only  to  the  eligible 
employee  exercising  the  privilege  under  this  exemption  and 
not  to  University  employees  as  a whole,  and  is  a valid  exer- 
cise of  the  Board  of  Curators'  powers  under  Section  172.300, 
RSMo  1959. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  assistant,  George  W.  Draper,  II. 

Very  truly  yours. 


mams  vruGZFrw 

Attorney  General 


STATE  RETIREMENT  SYSTEM: 
LEGISLATURE: 

RETIREMENT: 


On  or  after  October  13,1961,  a 
member  of  the  Missouri  State 
Employees*  Retirement  System 
who  retires  after  his  65th  birth- 
day with  six  years*  service  as  a 
member  of  the  general  assembly  is 
entitled  to  a minimum  annuity*  of 
$25*00  per  month  per  term. 


March  2,  1962 


Honorable  Arkley  W.  Fries® 
State  Senator,  32nd  District 
307  South  Main 
Carthage,  Missouri 

Dear  Mr.  Frieses 


0PM.  52-1962 
458-1961 


This  la  in  reply  to  your  opinion  request  of  December 
16,  1961,  wherein  you  state  in  part  as  follows l 

"Mr.  V.  0.  Hanks,  who  has  been  the 
legal  advisor  for  the  Joplin  branch 
of  the  Workmen's  Compensation  Divi- 
sion, is  retiring  on  December  31, 

1961,  having  reached  the  age  of  70 
years  in  June  of  1961.  Mr.  Hanks 
has  been  the  legal  advisor  since 
the  Joplin  branch  office  was  created 
and  went  into  operation  on  July  1. 

1956  and  has  served  continuously  in 
that  capacity  to  the  present  time. 

"Mr.  Hanks  had  six  years  previous 
service  in  the  House  of  Representa- 
tives of  Missouri,  having  served  in 
the  59th,  60th  and  61st  General  As- 
semblies of  Missouri,  or  continuous 
service  from  January  1,  1937,  to 
January  1,  1943* 

"Please  furnish  me  with  an  opinion 
from  your  office  as  to  the  amount 
of  retirement  benefits  under  the 
facts  herein  stated,  in  your  opinion, 

Mr.  Hanks  would  be  entitled  to." 


Section  104.390,  Missouri  Revised  Statutes  Cumulative 
Supplement  1961  (H.B.  Nos.  131  & 410  § 1)  states  as  follows: 
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"The  normal  annuity  of  a member  shall 
equal  one  per  cent  of  the  average  com- 
pensation of  the  member  multiplied  by 
the  number  of  years  of  creditable  ser- 
vice of  such  member,  except  that  the 
minimum  annuity  of  any  member  who 
has  served  six  or  more  years  as  a mem- 
ber of  the  general  assembly  and  who 
meet 8 the  conditions  for  retirement  at 
or  after  normal  retirement  age  shall 
consist  of  monthly  payments  made  at 
the  rate  of  twenty-five  dollars 
multiplied  by  the  number  of  biennial 
assemblies  in  which  he  has  served; 
provided,  however,  that  the  annuity 
of  any  member  shall  never  exceed  two- 
thirds  of  the  compensation  being  paid 
to  members  of  the  General  Assembly." 

The  precise  language  of  this  statute  directs  that  any 
person  who  has  at  any  time  served  six  or  more  years  as  a 
member  of  the  general  assembly  shall  be  entitled  to  a 
minimum  annuity  of  twenty- five  dollars  per  month,  provided 
however,  that  said  individual  is  a member  of  the  Missouri 
State  Employees'  Retirement  System  at  the  time  of  retire- 
ment and  meets  the  conditions  for  retirement  at  or  after 
normal  retirement  age. 

Section  104.310(21)  RSllo  1959,  defines  the  term 
"normal  retirement  age"  at  65  years  for  all  members. 

Because  Mr.  Hanks  was  an  employee  of  the  Workmen's 
Compensation  Division  on  the  date  of  his  retirement  on 
December  31,  1961,  he  was  a member  of  the  Missouri  State 
Employees'  Retirement  System  at  that  date.  In  addition, 
he  was  over  65  years  of  age  and  therefore  entitled  to  the 
normal  annuity. 

Furthermore,  he  had  previously  served  six  years  as 
a member  of  the  general  assembly  (January  1,  1937  to  Janu- 
ary 1,  1943)*  Thus,  he  would  be  entitled  to  receive  a 
minimum  annuity  of  §25-00  per  month  per  term  or  a total 
of  $75*00  per  month  under  Section  104.390  Missouri  Revised 


-2- 


Honorable  Arkley  W.  Frieze 


Statutes  Cumulative  Supplement  1961  (H.  B.  Nos.  131  & 4-10 

$ 1). 


CONCLUSION 


On  or  after  October  13,  1961,  a member  of  the  Missouri 
State  Employees*  Retirement  System  who  retires  after  his 
65th  birthday  with  six  years*  service  as  a member  of  the 
general  assembly  is  entitled  to  a minimum  annuity  of  $25*00 
per  month  per  term  or  a total  of  $75*00  per  month  under  Sec- 
tion 104*390  Missouri  Revised  Statutes  Cumulative  Supplement 
1961  (H.  B.  Nos.  131  & 410  $ 1). 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  assistant,  George  W*  Draper,  II. 


Very  truly  yours. 


GWD  lc 


Thomas  f.  eagleton 
Attorney  General 


BUDGETS: 

POLITICAL  SUBDIVISIONS: 


Political  subdivisions  referred  to  In 
Chapter  67,  RSMo  Cum.  Supp . 1961,  mak- 
ing expenditures  without  full  com- 
pliance with  such  lav:  causes  those 
expenditures  to  be  illegal . 


OPINION  NO.  53  (62)  461  (61) 


April  11, 


Honorable  William  Baxter  Waters 
Member,  Missouri  State  Senate 
First  National  Bank  Building 
Liberty,  Missouri 

Dear  Senator  Waters: 

This  opinion  i3  in  reply  to  your  inquiry  concerning 
Senate  Bill  No.  171,  passed  by  the  71st  Oeneral  Assembly 
and  amending  Chapter  50,  RSMo  1959*  by  adding  one  new  sec- 
tion to  said  chapter,  and  enaoting  ten  new  statutes  which 
have  been  placed  in  a new  Chapter  67,  RSMo  Cum.  Supp.  1961, 
entitled  "Budgets  For  Political  Subdivisions",  composed 
of  statutes  numbered  Section  67. 010  to  67. 100,  inclusive. 
The  specific  question  posed  is  extracted  from  your  inquiry 
and  reads  as  follows: 

"I  should,  therefore,  like  to  request 
an  official  opinion  from  your  office 
that  if  the  provisions  of  the  act  are 
not  complied  with  by  a political  sub- 
division of  this  state,  as  defined  un- 
der the  act,  are  expenditures  thereafter 
made  legal  expenditures?" 

Article  VI,  Section  24,  Missouri's  Constitution  of 
1945  provides: 

"As  prescribed  by  law  all  counties,  cities, 
other  legal  subdivisions  of  the  state,  and 
public  utilities  owned  and  operated  by  such 
subdivisions  shall  have  an  annual  budget, 
file  annual  reports  of  their  financial 
transactions,  and  be  audited." 

Section  67.010,  RSMo  Cum.  Supp.  1961,  describes  the 
objective  of  this  new  lav/  and  reads,  in  part,  as  follows: 
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"1.  Each  political  subdivision  of  this 
state,  as  defined  in  section  70.120,  RSMo, 
except  those  required  to  prepare  an  annual 
budget  by  chapter  50,  RSMo,  and  Sections 
167.130,  167.160,  167.200,  and  167.240, 

RSMo.  shall  prepare  an  annual  budget. 

The  annual  budget  shall  present  a com- 
plete financial  plan  for  the  ensuing 
budget  year,  and  shall  include  at  least 
the  following  information:  * * *. 

"Political  subdivision"  is  defined  in  the  following 
language  from  Section  70.120,  RSMo  1959s 

"*  * * (2)  'Political  subdivision*  shall 
mean  any  agency  or  unit  of  thi3  state 
which  now  is,  or  hereafter  shall  be, 
authorized  to  levy  taxes  or  empowered  to 
cause  taxes  to  be  levied. 

Section  67.080,  RSMo.  Cum.  Supp.  1961,  provides: 

'The  expenditure  orders,  motions,  resolu- 
tions, or  ordinances  approved  or  adopted 
and  filed  as  provided  herein,  and  the 
transfers  made  as  provided  herein,  shall 
constitute  the  authorization  for  the 
expenditure  of  money  for  the  budget  year. 

No  expenditure  of  public  moneys  shall 
be  made  unless  it  Is  authorized  as  pro- 
vided herein".  (Underscoring  supplied.) 

Section  67.IOO,  RSMo.  Cum.  Supp.  1961,  provides: 

'Each  political  subdivision  covered  by 
the  provisions  of  this  chapter  shall 
prepare  and  approve  a budget  and  shall 
authorize  expenditures  in  the  manner 
provided  herein  for  each  fiscal  year 
which  begins  after  June  30,  1962,  and 
this  chapter  shall  apply  to  each  such 
budget  and  expenditure  authorization. 
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When  we  consider  the  purpose  of  the  new  law  as  expressed 
in  Section  67. 010,  supra,  the  positive  and  mandatory  language 
found  in  Section  67.O0O,  supra,  stating  that  "no  expenditure 
of  public  moneys  shall  be  made  unless  it  is  authorized  as  pro- 
vided herein",  and  the  language  found  in  Section  67. 100,  supra, 
making  the  preparation  and  approval  of  an  annual  budget  manda- 
tory as  to  the  "political  subdivisions"  affected,  after  June 
30,  1962,  a reasonable  conclusion  is  inescapable  that  the  new 
law  on  its  face  will  cause  expenditures  made  in  disobedience 
to  the  lav/  to  be  illegal  expenditures. 

Missouri's  statutes  applicable  to  annual  budgets  to  be 
prepared  by  counties  as  political  subdivisions  of  the  State 
have  been  construed  by  our  courts  and  decisions  rendered  in 
such  cases  may  be  looked  to  in  order  to  support  the  conclusion 
to  be  reached  in  this  opinion.  In  the  case  of  Missouri-Kansas 
Chemical  Corporation  v.  New  Madrid  County,  345  Mo.  II67,  139 
S.W.  2d  457,  the  Supreme  Court  of  Missouri  was  construing  the 
county  budget  law  and  was  particularly  concerned  with  the  fol- 
lowing language  of  such  law  now  found  at  oaragraph  3 of  Sec- 
tion 50.740,  RSMo  1959: 

"3.  Any  order  of  the  county  court  of 
any  county  authorizing  anchor  directing 
the  issuance  of  any  warrant  contrary  to 
any  provision  of  this  law  shall  be  void 
and  of  no  binding  force  and  effect;  * • 

The  items  of  expenditure  made  in  the  New  Madrid  County 
case,  cited  above,  were  in  excess  of  the  budget  allowances 
therefor  in  the  respective  years  involved,  and  in  the  light 
of  that  portion  of  Section  50.740,  RSMo  1959*  quoted  above, 
the  Supreme  Court  spoke  as  follows  at  345  Mo.  1167,  l.c.  1169: 

"On  the  record  made  any  order  of  the 
county  court  seeking  to  effect  the  pay- 
ment of  the  balance  due,  under  the  quoted 
provision  of  Sec.  8,  3upra,  would  be 
void  and  of  no  binding  force  and  effect." 

In  the  case  of  Traub  v.  Buchanan  County,  341  Mo.  727, 

108  S.W. 2d  340,  the  defendant  county  defended  against  a claim 
on  the  grounds  that  the  county  budget  law  was  not  complied 
with  in  relation  to  the  contracts.  In  such  case  the  claimant 
advanced argument  which  the  Supreme  Court  interpreted  as  a 
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contention  that  the  county,  appellant,  was  estopped  to  assert 
the  Invalidity  of  the  contracts.  With  reference  to  such  con- 
tention the  Supreme  Court  spoke  aa  follows  at  341  Mo*  727#  l*o. 

732: 


We  need  not  discuss  tills  question  at 
length,  because  In  a recent  case#  decided 
by  the  United  States  Circuit  Court  of 
Appeals#  Sighth  Circuit,  this  Identical 
situation  was  fully  considered.  [See 
Layne -Western  Co.  v.  Buchanan  County, 

Missouri,  85  Fed.  (2d)  343.]  There, 
a contractor,  who  had  perfor  ed  his 
contract,  sued  the  county  to  recover 
the  contract  price.  None ompl lance  with 
the  budget  law  was  the  principal  defense 
of  the  county.  The  court  discussed 
tne  doctrine  of  estoppel  and  held  that 
the  established  rule  In  Missouri  Is, 
that  the  county  was  not  estopped  to 
make  the  defense  in  question. 

The  Supreme  Court  of  Missouri#  In  Traub  v.  Buchanan  County, 
supra,  quoted  Judge  Stone  In  the  Layne-Western  case,  cited 
above,  as  follows  at  341  Mo.  727#  l.c.  732: 

'The  Missouri  rule  Is  that  where  the 
statute  expressly  states  that,  unless 
certain  things  are  done,  a contract  by 
a political  subdivision  or  a municipal 
corporation  shall  be  invalid,  there  can 
be  no  estoppel  urged  to  support  the  con- 
tract. • • •'“ 

A dose  reading  of  Section  67*080,  RSMo.  Cum.  Supp.  1961, 
quoted  in  tiie  forepart  of  this  opinion  demonstrates  that  the 
steps  prescribed  to  be  taken  by  the  Act  form  the  basis  for  the 
authority  to  be  exercised  thereunder,  and  such  statute  then 
concludes  that  no  expenditure  of  public  moneys  shall  be  made 
unless  It  Is  authorized  a3  provided  herein  • If  expenditures 
are  prohibited.  It  follows  that  by  their  nature  tliey  will  be 
Invalid.  Of  special  application  to  the  question  of  powers 
here  being  considered,  we  quote  from  Mullins  v.  KansasClty, 

268  Mo.  444,  l.c.  460-461,  188  S.W.  193: 
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Statutes  and  charter  provisions 
constitute  powers  of  attorney  to 
the  officers  of  municipalities,  be- 
yond which  such  officers  may  not  go. 

Those  dealing  with  such  agents  of 
municipalities  must  be  held  to  know 
these  statutory  and  charter  powers 
which  effectually  limit  such  officers 1 
powers  and  radius  of  action.  Officers 
of  municipalities  are  not  general  agents; 
they  are  special  agents,  whose  duties 
axe  sot  forth  in  the  statutes  which 
create  them  and  which  define  their  po- 
wers, and  of  these  statutes,  and  there- 
fore of  these  of fioexe ' powers,  the 
public  which  deals  with  them  must  take 
notice  and  govern  themselves  accordingly. 

Decisions  referred  to  and  quoted  above  disclose  that 
a political  subdivision  of  the  State  is  not  estopped  from 
denying  claims  made  against  It  growing  out  of  contracts 
which  have  not  been  effected  and  carried  out  according  to 
statutory  provisions  In  relation  thereto.  For  Section 
6/.080,  RSMo . Cum.  Supp.  1961,  to  conclude  that  no  expen- 
diture of  public  moneys  shall  be  made  unless  It  Is  author- 
ized as  provided  herein  is  tantamount  to  saying  that  ex- 
penditures ;;ade  without  full  compliance  with  such  law  are 
Illegal . 

In  enacting  this  law  the  legislature  was  not  unmind- 
ful of  possible  delays  which  might  prevent  a political  sub- 
dlvlalon  from  having  Its  budget  approved  and  adopted  at  the 
very  beginning  of  a current  fiscal  year,  thereby  Jeopardiz- 
ing necessary  expenditures  for  operation  and  .maintenance 
so  vital  to  the  proper  functioning  of  a political  subdivi- 
sion. With  a view  to  alleviating  such  a situation.  Section 
67.070,  RSMo.  Cum.  Supp.  19&1,  was  Included  In  this  law  and 
reads  as  follows: 

If  at  the  beginning  of  any  fiscal 
year  any  political  subdivision  has 
not  approved  or  adopted  and  filed 
the  budget  and  the  expenditure  or- 
ders , motions,  resolutions,  or  ordi- 
nances required  herein  for  the  current 
fiscal  year,  and  except  as  otherwise 
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provided  by  law  or  charter  the 
Beverul  amounts  authorized  In 
the  expenditure  orders,  notions, 
resolutions,  or  ordinances  for 
the  next  preceding  fiscal  year 
for  the  objects  and  purposes 
specified  therein,  so  far  as 
the  same  shall  relate  to  opera- 
tion and  maintenance  expenses, 
siiall  be  deemed  to  be  rcappro- 
priated  for  the  several  objects 
and  purposes  specified  in  said 
expenditure  orders,  motions, 
resolutions,  or  ordinances, 
until  such  time  aB  the  budget 
and  the  expenditure  orders, 
motions,  resolutions,  or  ordi- 
nances for  the  current  fiscal 
year  are  approved  or  adopted 
and  filed  as  required  herein,'' 


CONCLUSION 


It  is  the  opinion  of  this  office  that  political  sub- 
divisions referred  to  in  Chapter  67,  RSMo  Cum.  3upp.  1961, 
making  expenditures  without  full  compliance  with  such  law 
causes  those  expenditures  to  be  illegal. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  assistant,  Julian  L.  O'Malley. 


Yours  very  truly. 


JLO'Mtat 


TOMES  "F.‘  5AgIgK>TT 

Attorney  General 


TAXATION  of  PERSONAL  PROPERTY:  Tangible  personal  property  located 
ASSESSOR:  In  the  City  of  St.  Louis,  owned 

CITY  OF  ST.  LOUIS:  by  a resident  of  another  county, 

must  be  assessed  in  the  county  where 
the  owner  resides  and  not  in  the  City 
of  St.  Louis j( except  houseboats,  cabin 
cruisers  and  automobile  trailer  houses 
used  for  lodging). 


January  25,  1962 


Honorable  John  A.  Williams 
Chairman,  State  Tax  Commission 
Jefferson  Building 
Jefferson  City,  Missouri 

Dear  Mr.  Williams! 

This  opinion  is  Issued  in  answer  to  your  request  as 
follows! 

' We  desire  an  official  opinion  with  regard 
to  personal  property,  for  the  purposes  of 
taxation,  that  is  situated  and  located 
in  the  City  of  St.  Louis,  owned  by  an 
individual  who  operates  in  the  City  of 
St.  Louis  and  resides  in  St.  Louis  County 
as  of  the  assessment  date. 

"Section  137.090  provides  that  tangible 
personal  property  is  to  be  assessed  in 
the  county  of  the  owner's  residence. 

"Section  137.  **95  provides  that  every 
person,  corporation,  partnership  or 
association  subject  to  taxation  under 
the  laws  of  this  State  and  owning  or 
controlling  personal  property  taxable 
by  the  cities  shall  file  with  the  assessor 
of  the  cities  a return  listing  all  such 
tangible  personal  property  so  owned  or 
controlled  on  January  1 of  each  year. 

"We  enclose  a letter  indicating  that  an 
Individual  residing  in  St.  Louis  County, 
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Missouri,  has  received  a call  from  the 
inspector  from  the  assessor's  office  of 
the  City  of  St.  Louis  and  that  he  stated 
the  taxpayer  would  be  obliged  to  report 
property  in  the  City  of  St.  Louis  for 
assessment  in  the  City  of  St.  Louis. 

"We  also  enclose  herewith  a letter  of  the 
Assessor  of  the  City  of  St.  Louis  request- 
ing an  opinion  and  inquiring  as  to  whether 
the  Attorney-General ' s opinion  of  March 
30,  1951#  the  conclusions  of  which  is  as 
follows, 

'It  is  therefore  the  opinion  of  this 
department  that  tangible  personal  property 
located  in  the  City  of  St.  Louis  and 
owned  by  a resident  of  St.  Louis  County 
shall  be  returned  for  taxation  purposes 
by  such  person  to  tiie  assessor  of  the  City 
of  St.  Louis  in  accord  with  the  provisions 
of  Section  137*495  and  not  to  the  assessor 
of  St.  Louis  County,  the  county  of  his 
residence, ' 

is  still  in  effect*" 

The  opinion  of  this  office  dated  March  30,  1951,  to  which 
you  refer  was  based  upon  the  language  of  Section  137*495  as  then 
in  effect.  This  section  by  its  terns  applied  only  to  the  City 
of  St.  Louis.  To  the  extent  here  relevant,  it  required  every 
person  subject  to  taxation  and  owning  or  controlling  taxable 
tangible  personal  property  situated  in  such  city  to  return  such 
property  to  the  assessor  of  the  6lty.  That  law  was  passed  at 
the  same  (1945)  session  of  the  Oeneral  Assembly  at  which  Section 
137*090  was  passed.  The  latter  section  provided  in  part  that 
all  tangible  personal  property  si tuate  in  a county  other  than  the 
one  in  which  the  owner  resides  shall  be  assessed  in  the  county  where 
the  owner  resides.  In  order  to  give  effect  to  both  laws,  this  office 
ruled  that  tangible  personal  property  located  in  the  City  of 
St.  Louis  must  be  returned  for  taxation  to  the  assessor  of  the 
City  of  St.  Louis,  even  though  the  owner  resides  in  another  county. 

It  also  may  be  noted  that  Section  137*490,  as  it  then  read, 
specifically  required  the  assessor  to  assess  all  taxable  tangible 
personal  property  within  the  city. 
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Sections  137*^90  and  137.^95  were  amended  in  1959  by  House 
Bill  No.  108,  a revision  bill  enacted  by  the  70th  General  Assembly. 
As  so  amended.  Section  137.^90  no  longer  requires  the  assessor  to 
assess  all  taxable  tangible  personal  property  located  within  the 
city.  Instead,  as  amended,  it  provides,  to  the  extent  here  relevant 
as  follows: 

"The  assessor,  or  his  deputies  under  his 
direction,  shall  assess  * * * all  tangible 
personal  property  taxable  by -the  city  under 
the  laws  of  this  state. " 

And  Section  137.^95  has  been  amended  to  read,  so  far  as  here 
relevant: 


"Every  person  * * * subject  to  taxation  under 
the  laws  of  this  state  and  owning  or  controlling 
tangible  personal  property  taxable  by  [the  city 
of  St.  Louis  ] shall  file  with  the  assessor  of 
[the  city]  a return  listing  all  such  tangible 
personal  property  * * *" 

Hence,  under  the  statutes  as  amended  in  1959*  only  tangible 
personal  property  which  is  taxable  by  the  City  of  St.  Louis  under 
the  laws  of  the  state  may  be  assessed  for  taxation  by  the  assessor 
of  such  city.  He  may  no  longer  assess  for  taxation  property  of 
individuals  simply  because  such  property  is  situated  within  the 
city  without  regard  to  the  residence  of  the  owner.  *This  con- 
clusion is  in  accord  with  the  revlsor's  notes  contained  on  the 
original  House  3111  No.  108  explaining  the  purpose  and  effect 
of  the  proposed  amended  sections.  Under  the  proposed  new  Section 
137.^90,  the  following  explanation  appears: 

"This  and  the  following  section  provide  only  for 
the  assessment  of  taxable  tangible  personal 
property  situated  within  the  city.  The  language 
is  changed  to  conform  to  the  policy  of  the 
state  of  assessing  personalty  in  the  county 
where  the  owner  resides." 

And  under  the  proposed  new  Section  137*^93  there  appears  the 
following  revisor's  note: 

"See  explanation  following  preceding  section." 
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Section  137. 090,  RSMo  1959*  which  formerly  applied  to  all 
counties  except  only  the  City  of  St.  Louis  now  applies  to  the 
City  of  St.  Louis  as  well.  Attention  is  directed  to  the  1961 
amendment  to  Section  137.090  by  House  Bill  636,  which  requires 
that  houseboats,  cabin  cruisers  and  automobile  trailer  houses 
used  for  lodging  shall  be  assessed  in  the  county  where  located. 
Hence*  all  taxable  tangible  personal  property  owned  by 
individuals  situated  in  a county  other  than  the  one  in  which 
the  owner  resides  (except  houseboats,  cabin  cruisers  and 
automobile  trailer  houses  used  for  lodging)  may  be  assessed  for 
taxes  only  in  the  county  of  the  owner's  residence. 

The  opinion  dated  March  30,  1951*  to  Honorable  Clarence 
Evans,  Chairman,  State  Tax  Commission,  is  no  longer  in  accord 
with  the  law  of  this  state  and  should  not  be  followed. 

CONCLUSION 


It  is  the  opinion  of  this  office  that  tangible  personal 
property  located  In  the  City  of  St.  Louis  and  owned  by  an  individual 
resident  of  St.  Louis  County  or  of  any  other  county  (except  house- 
boats* cabin  cruisers  and  automobile  trailer  houses  used  for 
lodging)  shall  be  returned  for  taxation  by  such  person  to  the 
assessor  of  the  county  of  his  residence  and  not  to  the  assessor 
of  the  City  of  St.  Louis. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant*  Joseph  Nessenfeld. 

Yours  very  truly. 


THcwsTnEransrar 

Attorney  General 


TAXATION:  A consumer  of  services  sold  by  utilities 

SALES  TAX:  is  responsible  for  paying  sales  tax  upon 

PUBLIC  SERVICE  COWUSSION:  the  total  amount  charged.  This  obligation 
PUBLIC  UTILITIES:  is  not  changed  by  the  utility  billing  its 

customers  with  a basic  charge  plus  a 
charge  for  defraying  a local  license  tax — 
the  two  charges  equalling  the  total  amount 
paid  for  the  service. 


April  12,  1962 


Opin.  No.  56  (' 62) 
" 465  ' 6l } 


Mr.  M.  E.  Morris 
Director  of  Revenue 
Department  of  Revenue 
State  of  Missouri 
Jefferson  City,  Missouri 

Dear  Mr.  Morris: 

This  is  in  response  to  Mr.  Stapleton's  letter  dated 
December  27,  1961,  in  which  lie  requests  an  official  opinion 
for  you  from  this  office.  In  Ills  letter  he  states: 

"When  the  Public  Service  Conrnlssion 
of  Missouri  orders  a utility  company 
to  add  to  the  monthly  bill  of  the 
customer,  as  separate  items,  a sur- 
charge equal  to  the  proportionate  part 
of  any  license,  occupation  or  other 
similar  fee  or  tax  applicable  to  ser- 
vice by  the  company  to  the  customer, 
which  fee  or  tax  is  imposed  upon  the 
couqpany  by  local  taxing  authorities 
on  the  basis  of  the  gross  receipts, 
net  receipts,  or  revenues  from  sales 
by  the  conpany;  the  question  raised 
is  whether  or  not  Missouri  sale 3 tax 
should  be  collected  on  the  total  amount 
paid  by  the  customer,  which  includes 
the  surcharge,  even  though  the  sur- 
charge is  set  out  as  a separate  item." 

Your  opinion  request  is  based  upon  a recent  policy 
decision  of  the  Public  Service  Commission  concerning  license 
or  occupational  tax  levied  by  cities  against  utilities  for 
the  privilege  of  conducting  business  within  the  city.  The 
Public  Service  Commission,  in  establishing  rate  schedules 
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for  utilities,  has  been  and  will  continue  to  include  with- 
in its  order  the  provision  whereby  these  local  gross  receipts 
taxes  will  be  passed  on  to  the  consumers  residing  within 
the  taxing  municipality.  The  Commission  has  ordered  the 
utilities  to  treat  these  city  license  taxes  as  an  item  apart 
from  their  system  operating  expenses.  As  stated  in  your 
letter,  the  utility  company  adds  to  the  monthly  bill  of 
the  customer  a separate  item  reflecting  the  proportionate 
part  of  the  tax. 

It  should  be  remembered  at  all  times  that  the  local 
city  gross  receipts  tax  is  a tax  upon  the  privilege  of 
the  utility  to  do  business  within  the  city.  It  is  not  a 
sales  tax.  In  fact.  Section  144.460,  RSMo  1959*  specifi- 
cally prohibits  any  city,  town  or  village  from  directly 
or  indirectly  levying,  imposing  or  collecting  any  sales 
tax.  This  entire  problem  was  discussed  in  State  ex  rel. 

Hotel  Continental  et  al.  v.  Burton,  et  al.,  Mo.  Sup., 

334  fc!  75.  In  that  case  the  Missouri  Supreme  Court 
upheld  an  order  of  the  Public  Service  Commission  which, 
besides  establishing  a rate  increase  for  a utility,  included 
a tax  adjustment  clause  whereby  monthly  bills  to  customers 
would  reflect  a surcharge  measured  in  the  manner  set  forth 
in  your  request.  At  page  83,  the  Court  said: 

"Appellants  contend  further  that  city 
is  prohibited  by  lav/  from  enacting  a 
sales  tax  on  the  consumer  and,  v/e  sup- 
pose, the  argument  is  (although  not 
developed  in  the  brief)  that  the  city 
by  changing  the  rate  of  the  present 
gross  receipts  tax  or  by  enacting  a 
new  tax  based  on  company  customer 
revenue,  would  be  levying  and  collect- 
ing a tax  in  the  guise  of  a tax  on 
the  utility,  which  would  be  in  reality 
a tax  on  the  customer.  It  is  true 
that  Section  1^4.460  prohibits  the 
city  from  directly  or  indirectly  im- 
posing or  collecting  a tax  on  the 
sale  of  any  service  which  has  been 
taxed  by  the  state  under  the  sales 
tax  law;  and  it  is  also  true  that  the 
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state  does  tax  the  sale  of  service 
by  utilities,  e.g.,  the  sale  of  steam 
in  the  instant  case.  This  court  has 
held  that  a city  may  lawfully  levy  a 
gross  receipts  tax  upon  a utility. 

Thus,  if  the  present  tax  is  lawful 
because  imposed  on  the  congaany,  any 
new  tax  (covered  by  the  tax  clause; 
levied  by  city  would  be  injposed  on 
the  .utility  to  the  same  extent  and 
thus,  like  the  present  tax,  would  be 
lawful.  Under  the  present  tax  as 
well  as  under  any  new  tax  the  money 
with  which  the  company  pays  or  would  J 
pay  the  tax  is  and  always  would  be 
paid  by  the  customers;  and  that  is 
true  irrespective  of  what  billing 
system  was  used  or  of  how  many  hear- 
ings were  held.  Thus,  if  the  city 
changed  the  rate  of  the  present  tax 
or  levied  any  new  tax  covered  by  the 
tax  adjustment  clause,  there  would  be 
no  change  in  the  nature  of  such  new  or 
additional  tax,  no  change  in  the  payer 
of  that  tax,  and  no  change  in  the 
source  of  the  money  with  which  that 
tax  would  be  paid.  The  tax  adjustment 
clause  does  not  purport  to,  and  by  its 
operation' could  not,  change  the'  Inci- 
dence' of  the  present  gross  receipt's*" 

TEax "or  the  incidence  of  any  new  tax 
based  on  steam  customer  revenue/' 

^Emphasis  added. ) 

The  question  of  whether  the  Public  Service  Commission's 
order  illegally  interferes  with  a city's  power  to  tax  was 
discussed  in  State  ex  rel.  City  of  I/est  Plains,  et  al.  v. 
Public  Service  Commission,  et  al.Y  ifo.  Sup.,  3l0  SW  2d  '§£5. 
I'he  appellants  in  that  case  contended  that  the  order  con- 
verted the  tax  from  a levy  against  a utility  into  one  against 
the  subscribers  of  the  utility's  service.  The  Court  stated 
that  this  reasoning  was  fallacious.  It  went  on  to  state, 
at  page  93^ • 
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"The  utility  remains  the  party  taxed  and 
the  "utility  still  pays  the  tax  — the  only 
effect  of  the  comini ssion 1 s order  in  that 
respect  is  to  permit  the  utility  to  collect 
the  money  with  which  to  pay  the  tax  from 
the  tax  beneficiaries  rather  than  from  all 
subscribers.  It  must  be  apparent  that  a 
utility* s subscribers  will  always  provide 
the  money  for  payment  of  all  taxes  — the 
utility  has  no  other  source  of  revenue  — 
the  only  question  is  which  subscribers 
should  pay  which  tax.  Under  the  commission's 
order.  Western  receives  no  more  money"  and  no 
higher  rate  of  return  than  it  would  receive 
under  its  prior  practice  of  collecting 
occupation  taxes  systemwide.'*  (Emphasis 
added. ) 

Section  lM i 020,  RSMo  1959#  establishes  the  Missouri 
sales  tax  rate  at  two  per  cent  of  the  amount  paid  by  customers 
for  services  sold  by  utilities.  The  above  cited  cases  uphold 
the  theory  that  an  order  of  the  Public  Service  Commission 
requiring  utilities  to  pass  a local  tax  on  to  the  inhabi- 
tants of  the  taxing  authority  changes  nothing.  The  inci- 
dence of  the  local  tax  is  still  upon  the  utility*  However, 
city  customers  of  the  utilities*  service  will  be  paying 
both  the  basic  charge  plus  an  amount  equal  to  their  propor- 
tionate share  of  the  local  tax*  The  result  of  this  new 
procedure  means  that  city  customers  will  be  paying  a sales 
tax  upon  the  basic  charge  plus  the  local  tax,  the  combined 
amount  being  the  total  paid  for  a utility's  services* 


CONCLUSION 


Regardless  of  whether  a utility  bills  its  customers 
with  a single  figure  showing  the  total  amount  charged  for 
services  rendered,  or  if  the  billing  displays  a basic  charge 
plus  a proportionate  charge  based  upon  a local  license  tax, 
the  customer  is  still  liable  for  the  payment  of  Missouri  sales 
tax  upon  the  total  amount  charged* 
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This  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  Eugene  G.  Bushmann. 

Very  truly  yours. 


EGB:me 


Attorney  General 


MAGISTRATES : 

BOARD  OF  ELECTION 
COMMISSIONERS: 
REDISTRICTING 
MAGISTRATE  DISTRICTS: 
COUNTIES  OF  SEVENTY  TO 
ONE  HUNDRED  THOUSAND: 


Additional  magistrate  in  Clay  County,  Missouri 
authorized  by  order  of  Circuit  Court  under 
authority  of  Section  482.010,  does  not  auto- 
matically become  the  second  regular  magistrate 
to  which  the  county  is  now  entitled  by  virtue 
of  its  population;  effective  as  of  January  1, 
1963*  there  will  no  longer  be  any  additional 
magistrate  in  Clay  County;  no  particular  period 
of  residence  in  the  district  from  which  he  is 
elected  is  required  of  a magistrate  in  order 
to  qualify  for  the  office. 


OPINION  NO.  57 


February  ;15,  1962 


Honorable  Richard  E.  McFadin 
Prosecuting  Attorney 
Clay  County 
Liberty,  Missouri 

Dear  Mr.  McFadin: 


We  have  received  your  request  for  an  opinion  of  this 
department,  which  request  reads  as  follows: 


"Please  find  a copy  of  questions  submitted 
for  opinions,  by  the  Clay  County  Election 
Board. 


1.  Does  the  Magistrate  Court  in  Clay  County, 
Missouri,  created  by  order  of  the  Circuit 
Court  as  of  August  1,  19^»  for  a four- 
year  term,  with  the  present  term  expiring  on 
December  31,  1962,  automatically  become  the 
second  magistrate  required  by  the  state 

for  population  provided  in  Section  482*010 
V.A.M.S.  on  January  1,  1963? 

2.  If  the  answer  is  yes,  does  it  follow 
that  the  State  becomes  responsible  for  the 
payment  of  the  salary  of  the  additional 
magistrate,  clerics,  etc.  on  January  1,  19^3# 
and  if  so,  must  the  Board  of  Election  Commis- 
sioners redistrict  prior  to  April  1,  19^2, 
into  districts  as  near  equal  population  wise? 
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“3.  If  the  answer  is  no,  to  question  No.  1,  then 
will  Clay  County  have  three  magistrate  courts  on 
January  1,  196 3,  divided  into  districts  equal 
population  wise*/ 

”4.  If  Clay  County  will  have  three  magistrate 
courts  on  January  1,  1963,  (two  by  the  State  and  one 
by  the  Circuit  Court),  may  the  Circuit  Court  on 
proper  petition  abolish  or  dissolve  the  magistrate 
court  created  by  it  and  if  so  when  may  this  be 
done  in  order  to  retain  that  magistrate  court 
until  January  1,  1963? 

"5.  If  the  Circuit  Court  can  in  1962  dissolve  the 
magistrate  court  created  by  it,  effective  January 
1*  I963>  does  it  follow  the  Board  of  Election 
Commissioners  shall  divide  the  county  into  two 
districts  as  near  equal  in  population,  and  if 
so,  when. 7 

"6.  If  the  answer  to  No.  4 is  No,  then  does 
the  Election  Board  divide  the  county  into  three 
districts  as  near  equal  in  population  as 
possible  and  when  must  this  be  done,  and  can 
these  districts  be  altered  or  dissolved  prior 
to  the  next  election  of  magistrate  Judges? 

"7«  Is  a candidate  for  the  office  of  magistrate 
required  to  reside  in  his  district  a certain 
period  of  time  in  order  to  qualify  for  the 
office  and,  if  so,  for  how  long?" 

We  turn  first  to  a consideration  of  whether  the  additional 
magistrate,  authorized  by  order  of  the  Circuit  Clerk  of  Clay 
County  on  June  23,  194$,  automatically  becomes  the  second 
magistrate  required  by  Section  482.010,  RSMo  1959 > for  counties 
with  a population  over  ceventy  thousand  and  under  one  hundred 
thousand.  We  hold  that  he  does  not. 

Section  482.010,  RSMo  1959,  above  referred  to,  provides  for 
two  types  of  magistrate  judges.  First,  this  section  requires  what 
might  be  termed  "regular  magistrates’',  i.e.  those  which  a county 
must  have  because  of  its  population.  Secondly,  it  provides  for 
"additional  magistrates" , which  mav  be  authorized  in  addition  to 
the  number  of^regular  magistrates  if  the  circuit  court  of  the 
county  involved  finds  that  the  administration  of  Justice  requires 
it.  This  classification  is  exemplified  in  Section  482.150, 


2 


Honorable  Richard  E.  McFadin 


RSHo  1959 , which  provides  that  the  salaries  of  regular  magistrates 
are  to  be  paid  by  the  county.  Since  these  classifications  are 
separate  and  distinct,  we  believe  that  an  additional  magistrate 
office  cannot  be  transformed  into  a regular  magistrate  office. 

Our  answer  to  your  first  question  being  in  the  negative 
your  second  question  is  rendered  moot  and  we  next  consider  the 
third  question  propounded  in  your  request  - whether  Clay  County 
will  have  three  magistrates  as  of  January  1,  1963,  and  if  so 
whether  the  county  will  have  to  be  divided  into  three  magistrate 
districts  with  equal  population. 

The  number  of  magistrates  in  each  county  is  fixed  in  our 
Constitution,  Section  18,  Article  V.  Section  482.010,  paragraph 
1,  RSHo  1959,  merely  copies  the  constitutional  provision.  Both 
the  constitution  and  the  statute  authorize  the  Circuit  Court 
upon  petition  and  after  hearing  to  increase  the  "foregoing  number" 
of  magistrates  in  any  county  "according  to  the  needs  of  Justice", 
and  similarly  to  decrease  "such  increased  number".  The  Aforegoing 
number"  obviously  refers  to  the  number  fixed  by  the  Constitution 
and  statute,  namely  one  magistrate  in  counties  in  the  thirty 
to  seventy  thousand  classification  and  two  magistrates  in  the 
seventy  to  one  hundred  thousand  classification. 

The  order  of  the  Clay  County  Circuit  Court  made  June  23. 

1948,  which  created  the  additional  magistrate  for  that  county, 
stated  that  the  number  of  magistrates  was  to  be  Increased  by  one. 

This  could,  of  course,  mean  only  that  the  number  of  magistrates 
in  1948  required  in  the  interest  of  Justice  was  two.  Now  that 
the  situation  is  changed  so  that  by  reason  of  the  increase  in 
population  "the  foregoing  number"  is  two,  the  1948  order  authorizing 
an  increase  in  the  number  of  magistrates  from  one  to  two  can 
not  be  construed  to  be  a finding  that  the  number  should  be  in- 
creased from  two  to  three.  Bearing  in  mind  the  necessity  that 
the  court  make  the  finding  "according  to  the  needs  of  justice 
it  is  our  opinion  that  when  the  county  becomes  entitled  to  two 
"regular  magistrates"  as  of  January  1,  1963.  the  1948  order  is 
functus  officio  and  no  longer  of  any  force  or  effect.  Hence, 
effective  with  the  incumbency  of  the  new  "regular  magistrate 
there  will  no  longer  bs  any  additional  magistrate,  unless  and 
until  the  Circuit  Court  makes  a new  finding,  after  a hearing. 
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that  the  needs  of  Justice  require  that  the  number  of  magistrates 
be  Increased  from  two  to  three  (or  four). 

The  next  question  contained  in  you r request  is  whether  the 
Clay  County  Circuit  Court  has  the  power  to  abolish  the  office  of 
the  additional  magistrate  created  on  June  23,  1948.  You  further 
ask  when  such  abolition  should  be  accomplished  in  order  to  retain 
the  additional  magistrate  until  January  1,  1963.  Under  the 
reasoning  and  conclusion  stated  in  answer  to  the  third  question 
contained  in  your  opinion  request  no  such  court  order  would  be 
necessary. 

A further  question  is  stated  in  your  request  as  to  whether 
the  Board  of  Election  Commissioners  of  Clay  County  should  divide 
the  county  into  two  magistrate  districts  and  if  so,  when.  The 
first  part  of  this  question  must  be  answered  in  the  affirmative. 

A duty  is  Imposed  on  the  Board  of  Election  Consol ssioners  to  so 
divide  the  county  by  Section  19,  Article  V of  the  1945  Constitution 
of  Missouri.  This  same  section  requires  that  the  duty  be  per- 
formed "after  each  census".  (Note:  Because  of  this  mandatory 
requirement  of  the  Constitution,  the  statutory  requirement 
contained  in  Section  482.040,  RSMo  1959;  tnat  the  Board  of  Election 
Commissioners  divide  the  county  into  magistz'ate  districts  within 
sixty  days  after  being  "officially  informed  that  the  duty  of 
so  doing  has  arisen,  is  necessarily  directory.)  The  old  districts 
automatically  go  out  of  existence  after  each  census,  and  the 
Board  must  establish  two  new  districts*  Of  course,  if  the 
constitutional  requirements  are  met,  the  Board  could  conceivably 
establish  districts  with  boundary  lines  identical  to  those 
of  the  present  districts* 

The  last  question  contained  in  your  request  is  whether  a 
candidate  for  the  office  of  magistrate  is  required  to  reside 
within  his  district  for  a certain  period  of  time  in  order  to 
qualify  for  office. 

Section  482.040,  paragraph  2,  RSMo  1959;  states  only  that, 
after  division  of  a county  into  magistrate  districts,  one 
magistrate  shall  be  elected  in  each  who  shall  be  a resident  of 
the  district  in  which  he  is  elected."  The  rule  followed  in 
Missouri  absent  specific  requirements  as  to  eligibility  as  of 
date  of  election  is  that  the  eligibility  of  an  officer  is  to  be 
determined  as  of  the  time  of  commencement  of  the  term.  See 
State  ex  inf.  Mitchell  ex  rel  Goodman  v.  Heath,  (1939)  3^5  Mo. 
ooZ-Tici  su  on  iQfi'i:  l-fi.  100->  and  State  eTin£  Major  ex  rel 
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Ryora  v.  Breuer  (1911)  235  Mo.  240,  138  SW  515. 

It  is  further  to  be  noted  that  Section  482.050,  RSMo  1959, 
requires  each  magistrate  to  ’'qualify”  and  enter  upon  the  dischai-ge 
of  his  duties  on  January  1 following  hie  election.  Tills  statute 
further  provides  that  in  case  the  Judge  elect  ‘‘refuse  to  qualify" 
such  refusal  shall  constitute  a vacancy  in  the  office  ’from 
and  after  the  date  on  which  such  Judge-elect  is  required  to 
qualify. * Reading  all  of  the  statutes  together  and  in  the  light 
of  the  policy  of  Missouri  to  require  eligibility  to  be  determined 
as  of  the  date  of  cowmen cement  of  the  term  we  hold  that  e 
candidate  for  the  office  of  magistrate  is  not  required  to 
reside  In  his  district  for  any  particular  period  of  time 
prior  to  qualifying  for  the  office. 

C0MCLUSI0N 

It  is  the  opinion  of  our  office  that  the  additional  magistrate 
in  Clay  County,  Missouri  does  not  automatically  become  the  second 
regular  magistrate  to  which  the  county  is  now  entitled  oy  virtue 
of  its  population;  we  further  hold  that  effective  aa  of  January 
1,  1963,  there  will  no  longer  be  any  additional  magistrate. 

Finally,  we  hold  that  no  particular  period  of  residence  in  the 
district  from  which  he  is  elected  Is  required  of  a magistrate 
in  order  to  qualify  for  the  office. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  Ben  Ely,  Jr. 


Yours  very  truly, 


Blims 


*H6MA2"F.  SA5ISOT 

Attorney  General 


Opinion  #58,  Answered  by  Letter 

(Ben  Ely,  Jr.) 


January  22,  1962 


Honorable  Dan  Hale 

Prosecuting  AttOiTiey 
Luc  hat  tan  County 
Lb.  Joseoh,  Missouri 

Dear  Mr.  Hale: 

We  are  in  receipt  of  your  letter  of  xocent  u&te  in 
will  oh  you  ask  whether  the  wife  of  an  attorney  can  qualify 
as  a surety  on  a ball  bond.  As  pointed  out  in  your 
letter.  Rule  32.14  of  the  Missouri  Supreme  Court  Rules 
of  Criminal  Procedure  prohibits  attorneys  at  law  from 
being  bail  bond  sureties.  Rule  32.15  the  Mlt><»ourl 
Sunreme  Court  Rule3  of  Civil  Procedure  requli-es  that 
sureties,  in  order  to  qualify  as  3uch  on  the  basis  of 
real  estate  owned,  oust  be  the  sole,  legal  and  equitable 
owner  in  fee  simple  of  the  real  estate  involved. 

Section  451.250,  RSMo  1959,  paragraph  1,  proviuaa: 

"1.  All  real  estate  and  any  personal 
property,  including  rights  in  action, 
belonging  to  any  woman  at  her  marriage, 
or  which  nay  have  cone  to  her  during 
coverture,  by  gift,  bequest  or  inherit- 
ance, or  by  purchase  with  her  separate 
money  or  means,  or  be  due  as  the  wages 
of  her  separate  labor,  or  has  grown  out 
of  any  violation  of  her  personal  rights, 
shall,  together  with  all  income,  increase 
and  profits  thereof,  be  and  remain  her 
separate  property  and  under  her  sole 
control,  and  shall  not  ce  liable  to  be 
taken  by  any  process  of  law  for  the 
debts  of  her  husband.” 

Under  the  foregoing  statute  a married  woman  can  own 
property  as  the  sole,  legal  and  equitable  owner  in  fee 


simple  thereof.  Such  property  put  up  by  her  as  security  for 
a bail  bond  would  be  a proper  basis  for  the  bond.  Her 
husband,  if  an  attorney,  would  have  no  interest  in  the  property; 
therefore  the  prohibition  of  Rule  32.14  would  be  inapplicable. 

Yours  truly. 


BEtias 


MmTvr'wsusm 

Attorney  General 


OPINION  NO.  61  ANSWERED  BY  LETTER. 
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January  9,  19^2 


Honorable  Vernon  E.  Betz 
State  Representative 
Qrundy  County 
Trenton,  Missouri 

Dear  Mr.  Betz: 

We  are  in  receipt  of  your  letter  of  January  3*  1962, 
requesting  information  regarding  taxation  of  the  income 
of  railroad  employees  who  earn  their  income  in  two  states. 

We  direct  your  attention  to  Subsection  1 of  Section 
143.010,  RSMo  1959*  which  reads  as  follows: 

Every  single  individual,  a citizen  or 
resident  of  this  state  having  a gross 
income  in  excess  of  one  thousand  two 
hundred  dollars,  and  every  married 
couple,  citizens  or  residents  of  this 
state  having  a gross  income  in  excess 
of  two  thousand  four  hundred  dollars, 
shall  file  an  income  tax  return  or 
returns,  and  pay  a tax  upon  net  income 
received,  from  all  Bources  during  the 
preceding  year  in  excess  of  the  exemp- 
tions herein  provided." 

We  also  direct  your  attention  to  Section  143. 160,  Sub 
section  (5)  (a),  RSMo  1959*  which  reads  as  follows: 

In  ascertaining  net  income  there  may 
be  deducted  from  gross  Income  derived 
during  the  same  period  the  following: 

(5)  Income  on  which  tax  is  paid  in 
another  state  or  country  or  in  the 
District  of  Columbia: 

(a)  Such  part  of  the  income  in  any 
taxable  year  on  which  a tax  is  imposed 
by  any  other  state  or  country  or  the 
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District  of  Columbia  and  paid  to  suoh 
state  or  country  or  the  District  of 
Columbia  shall  be  deducted  where  such 
income  is  included  in  the  taxpayer's 
return,  but  such  credit  shall  not  ex- 
ceed such  proportion  of  the  tax  payable 
under  this  chapter  as  the  income  subject 
to  tax  in  such  other  state  or  country 
or  the  District  of  Columbia  bears  to  the 
taxpayer' 8 net  income  upon  which  the  tax 
is  Imposed  by  this  chapter. H 

We  enclose  a copy  of  an  opinion  of  this  office  issued 
July  18,  1947#  to  the  Honorable  N.  E.  Morris,  which  we  be- 
lieve adequately  answers  the  problem  posed  in  your  request. 


Yours  very  truly. 


THOMAS  FT  HAOLETON 

Attorney  Oeneral 


BE:  ml 

Enc . 


INSURANCE: 


Articles  of  Incorporation  of  Town  and  Country 
Security  Life  Insurance  Company. 


January  10,  1962 


Honorable  Jack  L.  Clay 
Superintendent , Division  of 
Insurance 

Jefferson  Building 
Jefferson  City,  Missouri 

Dear  Mr.  Clay t 

Receipt  is  acknowledged  of  your  letter  of  January  3,  1962 
with  which  you  submitted  to  this  office  an  executed  copy  of 
declaration  of  Intention  of  original  Incorporators  of  the 
proposed  Town  and  Country  Security  Life  Inaui*ance  Company, 
which  declaration  of  intention  alao  Included  a copy  of  the 
articles  of  Incorporation  of  such  corporation  to  be  formed 
under  the  provisions  of  Chapter  3/6*  RSMo  19b9»  Alao  forwarded 
with  your  formal  request  for  an  opinion  concerning  the  documents 
heretofore  referred  to  waa  proof  of  publication  of  same  as 
required  by  Section  376.070,  RSMo  1959. 

An  examination  of  the  documents  referred  to  in  the  pre- 
ceding paragraph  has  been  made  aa  required  by  Section  3/6.070, 
RSMo  1959*  and  It  la  the  opinion  of  this  office  that  the  same 
are  found  to  be  In  accordance  with  provisions  of  Chapter  376, 
RSMo  1959*  and  not  inconsistent  with  the  constitution  and  laws 
of  this  State  and  the  United  States. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  assistant,  Julian  L.  O'Malley. 

Yours  very  truly. 


JLO'M: jh 


mms^FTTKansm 

Attorney  Oeneral 


Opinion  Request  No.  67 


INSURANCE:  Articles  of  Incorporation  of  Kansas  City- 

Casualty  Company 


January  10,  1962 


Honorable  Jack  L.  Clay,  Superintendent, 

Division  of  Insurance, 

Jefferson  Building, 

Jefferson  City,  Missouri 

its  1 Proposed  Kansas  City  Casualty  Company 
Dear  Mr,  Clay: 

Pursuant  to  your  request  of  January  3,  1962,  an 
examination  has  been  made  of  an  executed  copy  of 
Declaration  of  Intention  by  original  incorporators , 
together  with  proof  of  publication  of  the  s.-jce,  to 
form  an  Insurance  company  to  be  known  as  Kansas  City 
Casualty  Company. 

It  Is  the  opinion  of  this  office  that  the  documents 
referred  to  In  the  preceding  paragraph  are  in  conformity 
with  Sections  379.010  to  379.160,  RSMd  1959,  and  not 
inconsistent  with  the  Constitution  and  laws  of  this  State 
and  the  United  States. 

The  foregoing  opinion,  which  I hereby  approve,  uas 
prepared  by  my  Assistant,  Julian  L.  O' Halley. 


Tours  very  truly. 


""THBwtg  rrmumu 

Attorney  Oeneral 


Opinion  No.  71  answered  by  letter 
by  Joseph  Nessenfeld 


March  8,  1962 


Honorable  Warren  C.  Phelps 
Representative,  7th  District 
Jackson  County 
1701  Bryant  Building 
Kansas  City,  Missouri 

Dear  Mr,  Phelps: 

We  are  In  receipt  of  your  request  for  an  opinion  on  the 
following  matter: 

The  Kansas  City  Board  of  Election  Commissioners,  under 
date  or  December  26,  ly6l,  revised  the  boundary  lines  of 
certain  wards  in  the  city.  Prior  to  December  26,  1961,  some 
candidates  for  ward  committeeman  and  committeewoman  filed 
declarations  of  candidacy  for  such  offices.  The  question 
upon  which  our  opinion  is  requested  is  whether  the  order  of 
the  Board  of  Election  Commissioners  certifying  new  boundaries 
for  the  wards  operates  of  itself  to  invalidate  such  prior 
declarations  of  candidacy. 

In  an  opinion  dated  December  27,  1961,  to  Honorable 
Oeorge  H.  Morgan  this  office  ruled  that  all  senatorial  and 
representative  districts  in  JackBon  County  went  out  of 
existence  after  the  i960  decennial  census,  and  therefore, 
until  new  districts  were  created  as  provided  by  law,  there 
was  no  office  in  existence  for  which  a candidate  could 
validly  seek  nomination.  The  opinion  ruled  that  as  a result 
of  the  foregoing,  declarations  of  candidacy  theretofore 
filed  for  such  offices  were  void  and  of  no  force  and  effect. 

The  premise  upon  which  the  Morgan  opinion  was  based  is 
Inapplicable  to  the  ward  revision  in  Kansas  City.  The  wards 
which  theretofore  existed  did  not  automatically  go  out  of 
existence  as  a result  of  either  the  census  or  any  canvass  of 
voters. 
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The  board  of  election  commissioners  is  authorised  by 
Section  117.190  RSMo  1959,  to  revise  the  ward  boundaries  in 
the  circumstances  there  set  forth.  However,  the  wards  as 
theretofore  established  were  actually  in  existence  at  the 
time  the  declarations  of  candidacy  were  filed,  and  so  too, 
the  offices  of  committeeman  and  commltteewoman  for  such  wards, 
for  which  such  declarations  of  candidacy  were  filed  prior  to 
December  28,  1961,  were  also  in  existence  at  the  time  such 
declarations  were  filed.  This  essential  fact  distinguishes 
the  situation  applicable  to  filings  for  ward  committeeman  and 
commltteewoman  from  that  involved  in  the  Morgan  opinion  in 
which  the  representative  and  senatorial  districts  were  not  in 
existence  at  the  time  of  the  filings. 

Hence,  it  is  our  opinion  that  declarations  of  candidacy 
for  ward  committeeman  and  commltteewoman  in  Kansas  City, 
filed  prior  to  December  28,  1961,  were  not  automatically 
rendered  ineffective  and  void  because  of  subsequent  changes 
in  ward  boundaries.  Of  course,  all  such  candidates  must  be 
qualified  voters  in  the  wards  as  finally  constituted. 

Yours  very'  truly. 


Tift ma-jt;  TOLOTW 

Attorney  General 
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Opinion  No.  73  answered  by  letter 
by  Howard  L.  McFadden. 


January  17#  1962 


Honorable  Richard  E.  Me Fad in 
Prosecuting  Attorney 
Clay  County 
Liberty,  Missouri 


Re:  Col lector -Levee  and  Drainage 
District  Commission 


Dear  Mr.  McFadln: 

This  is  in  reply  to  your  request  for  an  opinion  dated 
January  8,  1962,  concerning  the  retention  by  the  collector 
of  commissions  accruing  to  him  for  collecting  Levee  and 
Drainage  District  taxes. 

Prior  to  1961  the  law  was,  with  certain  exceptions, 
that  county  collectors  were  to  be  compensated  for  their 
services  by  salary  only.  They  were  to  collect  the  Levee 
and  Drainage  District  taxes  and  pay  the  commission  accruing 
to  their  office  thereon  into  the  county  treasury.  This  is 
discussed  in  two  prior  opinions  of  this  office#  one  to  your 
predecessor#  Mr.  Stephen  N.  Pratt,  dated  April  11,  1956, 
and  the  other  to  the  Honorable  William  Harrison  Norton  of 
the  Missouri  House  of  Representatives  dated  May  5,  1955# 
copies  of  which  we  enclose  herewith. 

As  noted  in  your  letter  of  request,  the  Legislature  in 
1961  amended  Section  50.350,  adding  subsection  2 to  the 
effect  that  subsection  1 of  same  should  not  be  construed  to 
prohibit  the  retention  of  the  commission  allowed  to  the 
collector  in  counties  having  less  than  100,000  inhabitants 
for  collection  of  the  said  taxes.  You  will  note  that  that 
provision  is  in  connection  with  subsection  1 of  Section 
50.350  only  and  goes  only  to  the  construction  of  subsection  1 
of  that  section. 

Your  question  was  does  Section  13  of  Article  VII, 
Missouri  Constitution,  apply  so  as  to  prevent  the  collector 
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from  retaining  these  fees  as  an  increase  in  compensation 
during  his  current  term.  Obviously,  since  he  was  previously 
obligated  to  collect  the  commission  and  turn  it  over  to  the 
county  treasury  but  has  now  been  authorized  to  keep  the 
commissions  during  his  current  term  the  compensation  accruing 
to  him  during  the  term  has  been  increased  and  is  therefore 
prohibited  to  him  by  the  constitutional  provision.  We 
believe  that  this  sufficiently  lays  to  rest  your  problem. 

Yours  very  truly. 


THOMAS  F.  RAOLETQN 
Attorney  Oeneral 


HLM: BJ 


CONVICTS: 
CITIZENSHIP : 
NOTARY  PUBLIC: 
PAROLE: 
CRIMINAL  LAW: 


A person  Is  disqualified  from  holding  the 
office  of  notary  public  if  such  person  has 
been  convicted  of  forgery  in  violation  of 
Section  561.011,  RSMo.  1959,  and  such  person 
has  been  sentenced  to  Imprisonment  and 
granted  a Judicial  parole  on  the  day  of 
conviction  and  sentence  and  if  said  person 
has  not  been  finally  discharged  from  such 
Judicial  parole. 


Opin.  No.  74. 

February  21,  1962 

Honorable  George  Q.  Dav/es 
Prosecuting  Attorney 
Iron  County 
Ironton,  Missouri 

Dear  Mr.  Dawes: 

This  1 8 in  answer  to  your  letter  of  January  12,  1962, 
and  your  letter  of  January  19,  1962,  in  which  you  request 
an  opinion  of  this  office.  From  your  two  letters  we  para- 
phrase your  question  as  follows: 

When  a person  over  the  age  of  21 
years  entered  a plea  of  guilty  to 
forgery  (Section  561. Oil,  RSMo. 

1959)  on  January  6,  1961,  was 
given  a five  year  sentence  and 
granted  a Judicial  parole  on  the 
day  of  his  conviction  and  sentence 
and  the  party  involved  is  presently 
on  said  parole,  does  that  person  lose 
his  citizenship  under  Section  561.340, 

RSMo.  1959,  and  is  he  disqualified 
from  holding  office  as  a notary 
public?" 

Section  561.340,  RSMo.  1959,  referred  to  in  your 
letter  reads  as  follows: 

Every  person  who  shall  be  convicted 
of  any  felony  punishable  by  the  pro- 
visions of  sections  561.OIO  to 
561.360  shall  be  incompetent  to  be 
sworn  as  a Juror,  and  forever  dis- 
qualified from  voting  at  any  elec- 
tion, or  holding  any  office  of  honor, 
trust  or  profit  within  this  state." 


A Judicial  parole  is  authorized  by  Section  549. 060, 
RSMo.  1959.  Section  549.080,  RSMo.  1959,  provides  that  when 
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any  person  ...  shall  be  convicted  of  any  felony  ...  and 
imprisonment  in  the  penitentiary  shall  be  assessed  as  the 
punishment  therefor  and  the  sentence  shall  have  been  pro- 
nounced, the  court  before  whom  the  conviction  was  had  . . . 
may  in  his  discretion,  by  order  of  record,  parole  such 
person.  The  termination  of  this  parole  is  governed  by 
Sections  549.070  and  549.090,  RSMo.  1959.  The  discharge 
of  the  person  paroled  is  governed  by  Section  549.140, 

RSMo.  1959.  Section  549.170,  RSMo.  1959*  reads  as  follows: 

'Any  person  who  shall  receive  his 
final  discharge  under  the  provisions 
of  sections  549. 060  to  549.180  shall 
be  restored  to  all  the  rights  and 
privileges  of  citizenship.” 

Prom  a reading  of  these  sections  it  is  clear  that  a 
person  loses  his  citizenship  when  he  is  convicted  of  a 
felony  for  a violation  of  Section  561.011,  RSMo.  1959*  and 
is  sentenced  to  imprisonment  in  the  penitentiary,  irrespec- 
tive of  whether  he  is  thereafter  granted  a Judicial  parole; 
and  it  is  also  clear  that  the  person  is  not  restored  to  the 
rights  and  privileges  of  citizenship  at  least  until  he  has 
been  finally  discharged  frcra  the  Judicial  parole. 

Under  the  facts  presented  in  your  opinion  request 
the  party  involved  has  not  been  finally  discharged  from 
parole  and  he  has  therefore  not  been  restored  to  his  citi- 
zenship. He  is  therefore  disqualified  from  holding  any 
office  of  honor,  trust,  or  profit  within  this  state. 

The  office  of  notary  public  is  governed  by  Chapter  486 
of  the  Missouri  Revised  Statutes  of  1959.  A notary  public 
is  appointed  and  commissioned  by  the  Governor  under  Section 
486.010,  RSMo.  1959.  The  powers  and  duties  of  a notary 
public  are  specified  in  Section  486.020,  and  a reading  of 
this  section  clearly  indicates  that  the  office  is  one  of 
great  trust  by  virtue  of  the  very  nature  of  the  powers  and 
duties  conferred  on  a notary  public.  Pees  for  a notary 
public  are  specified  by  Section  486.090,  RSMo.  1959*  and 
since  a notary  public  is  entitled  to  these  fees,  it  is 
obvious  that  the  office  of  notary  public  is  an  office  of 
profit.  Since  the  office  of  notary  public  is  an  office  of 
trust  and  profit  within  the  State  of  Missouri,  the  party 
involved  and  described  in  your  opinion  request  is  disquali- 
fied from  holding  such  office. 
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In  your  opinion  request  you  inquired  further  as  to 
the  proper  remedy  to  recover  the  conmission  as  a notary 
public  from  the  party  involved.  We  suggest  that  an  amic- 
able recovery  of  the  commission  be  attempted,  and  if  a 
voluntary  surrender  of  the  commission  as  a notary  public 
1b  not  feasible,  we  can  then  advise  as  to  the  appropriate 
remedy  for  the  recovery  or  recall  of  the  commission. 


CONCLUSION 

A person  is  disqualified  from  holding  the  office  of 
notary  public  when  such  person  lias  been  convicted  of 
forgery  in  violation  of  Section  561.011,  RSMd.  1959# 
and  such  person  has  been  sentenced  to  inprisonment  even 
though  such  person  liras  granted  a judicial  parole  on  the 
day  of  conviction  and  sentence,  if  said  person  has  not 
been  finally  discharged  from  such  Judicial  parole. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  ray  assistant,  Wayne  W.  Waldo. 

Yours  very  truly. 


WV : me 


THOMAS  V;  EaOEETCW 

Attorney  General 


OPINION  REQUEST  NO. 75 
answered  by  letter 


March  6,  1962 


Honorable  George  H.  Morgan 
Member 

Missouri  House  of  Representatives 
12312  South  71  Highway 
Grandview,  Missouri 

Dear  Mr.  Morgan! 

Concerning  your  letter  of  January  11  and  our  letter 
of  January  17,1962,  respecting  an  opinion  concerning  the 
Kansas  City  Police  Department,  we  have  done  additional 
research  into  the  problem  of  their  conducting  spot  checks 
for  city  auto  licenses  and  have  also  been  able  to  develop 
a minimum  amount  of  factual  data  concerning  the  manner  in 
which  these  checks  are  conducted. 

A3  is  quite  obvious,  such  spot  checks  are  bound  to 
result  in  some  inconvenience  and  delay  in  flow  of  traffic. 
However,  our  courts  have  come  to  regard  the  use  of  roads 
and  highways  and  city  streets  as  a privilege  and  not  as 
a matter  of  right.  Likewise,  the  granting  of  a license 
in  connection  with  same  is  also  regarded  as  a privilege 
and  not  as  a contract  or  franchise.  Thus,  some  reasonable 
inspection  of  vehicles  using  public  ways  is  necessary  in 
order  that  the  city  may  enforce  its  licensing  provisions 
as  set  forth  in  its  ordinances  "Article  XXVII,  Section 
56.2200,  Section  56.2220,  etc." 

The  state  statutes  pertaining  to  the  power  of  arrest 
in  the  Kansas  City  Police  Department  (Chapter  64)  would 
seem  to  cover  this  procedure  and  would  certainly  permit 
arrests  where  violations  are  found  by  virtue  of  such 
spot  checks,  there  being  no  unlawful  search  and  seizure 
involved  in  that  the  ordinance  requires  that  the  license 
sticker  be  displayed  in  plain  view. 
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The  only  type  of  organized  check  of  licensee  of  which 
we  can  obtain  any  information  is  as  follows:  A police  car 
is  placed  some  distance  back  of  an  electric  signal  control- 
led intersection.  This  police  car  displays  a large  sign 
indicating  that  a vehicle  license  inspection  check  point 
is  ahead.  A police  officer  is  stationed  at  the  intersec- 
tion who  checks  to  determine  which  vehicles  are  displaying 
a current  license  sticker.  The  operator  of  any  vehicle 
not  displaying  a current  license  sticker  is  either  given 
a traffic  ticket  or  is  permitted  to  show  that  for  one 
reason  or  another  he  does  not  come  within  the  ordinance 
requiring  such  licenses. 

We  feel  that  such  a procedure  as  set  forth  above  is 
reasonably  designed  to  enforce  the  ordinance  previously 
referred  to. 


Very  truly  yours, 


HLM  lc 


THOMAS  F.  EAGLETON 
Attorney  General 


Opinion  No.  8l,  answered  by  letter. 


January  18,  1962 


Honorable  Anthony  D.  Pickrell 
5th  District,  Jackson  County 
5415  East  2?th  Street  Terrace 
Kansas  City,  Missouri 

Dear  Mr.  Pickrell: 

This  is  In  response  to  your  letter  of  January  16,  1902, 
requesting  an  opinion  on  several  questions  put  to  you  concern- 
ing whether  a registered  pharmacist  must  be  present  when  pre- 
scriptions are  filled. 

In  a recent  opinion,  this  office  construed  Section  338.240, 
RSMo  1959,  as  requiring  the  presence  of  a licensed  pharmacist 
at  any  time  that  a prescription  is  compounded  or  sold.  A copy 
of  that  opinion,  issued  at  tne  request  of  Honorable  Qeorge 
Allen  under  date  of  December  3,  1961,  is  attached  herewith. 

The  letter  that  accompanied  your  request  makes  specific 
reference  to  the  provisions  found  in  Section  338. 0 vLO,  RSMo  1959, 
which  apparently  permit  someone  other  tnan  a registered  pharma- 
cist to  compound  prescriptions  'as  an  aid  to  or  under  the  direct 
supervision  of"  a licensed  pharmacist. 

We  do  not  believe  that  it  was  the  intent  of  Section  338. 010 
to  create  a separate  status  somewhere  between  layman  and  licensed 
pharmacist  which  would  permit  unlicensed  "aids"  to  fill  phy- 
sicians' prescriptions.  On  the  contrary,  we  believe  that  when 
Section  338.OIO  is  read  so  as  to  harmonize  with  the  obvious 
intent  of  Section  333.240  (4),  it  simply  permits  an  unlicensed 
person,  in  the  presence  of  a qualified  pharmacist,  to  compound 
a prescription  at  the  latter's  direction  and  under  his  actual 
supervision. 

Although  there  are  no  recent  Judicial  pronouncements  on 
this  subject,  we  are  bolstered  in  our  view  by  an  early  decision 
of  the  St.  Louis  Court  of  Appeals  which  said,  in  construing 
a similar  statute: 
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"*  * * In  fact,  the  aid  in  filling  a pre- 
scription of  a physician,  under  supervision 
of  the  pharmacist,  does  not  in  fact,  or  in 
legal  effect,  make  a sale  of  the  drugs  or 
liquors  purchased.  His  act  is  the  act  of 
the  pharmacist.  He  exercises  no  independent 
judgment  of  his  own  in  compounding  these 
prescriptions,  but  is  the  mere  Instrument 
or  hand  through  which  it  is  compounded  by 
the  pnarmacist,  and  the  pharmacist  and  not 
the  aid  is  tne  responsible  party  in  the 
transaction.  * # *T 

State  v.  Hammack  (1^)02),  93  No*  App.  521,  528. 

Therefore,  since  both  of  your  questions  are  premised  on 
the  absence  of  a licensed  pharmacist  at  the  time  the  prescrip- 
tion 1 8 filled,  the  answers  would  necessarily  be  in  the  negative. 
That  is,  a person  not  licensed  as  a pharmacist  may  compound 
prescriptions,  but  only  in  the  presence  and  under  tne  super- 
vision of  a licensed  pharmacist. 


Yours  very  truly. 


AJS: Jh 
Enc . 


THGHmS  F.  fiAflL&TOM 
Attorney  General 


MARRIAGES : 
MINISTERS: 

MARRIAGE  LICENSES: 


A marriage  may  not  be  solemnized  in 
Missouri  unless  a license  for  such 
has  been  obtained  from  a proper  official 
in  this  state;  marriages  solemnized  in 
Missouri  on  the  basis  of  a license  issued 
in  another  state  are  invalid. 


( No.  82) 


February  28,  1962 


Honorable  Frederick  E.  Stack 
Prosecuting  Attorney 
Scott  County 
Sikes ton,  Missouri 

Dear  Mr.  Stocks 

We  are  in  receipt  of  your  request  for  an  opinion  of 
this  office  which  reads  as  follows* 

"Is  it  lawful  for  a minister  to  marry 
a couple  who  obtained  their  marriage 
license  in  another  State  in  Missouri? 

"Also,  I would  like  to  know  if  a 
marriage  performed  by  a qualified 
minister  in  the  State  of  Missouri  is 
valid  if  the  man  and  woman  obtained 
their  marriage  license  in  another 
State  other  than  Missouri?" 

We  direct  your  attention  to  the  first  question  contained 
in  your  request  - whether  a marriage  may  be  solemnized  on 
the  basis  of  a marriage  license  in  Missouri  obtained  by  the 
parties  involved  in  another  state. 

Section  451,040,  RSMo  1959*  insofar  as  it  is  material 
reads  as  follows* 

"Previous  to  any  marriage  in  this 
state,  a license  for  that  purpose  shall 
be  obtained  from  the  officer  authorized 
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to  Issue  the  same,  and  no  marriage 
hereafter  contracted  shall  be  recognized 
as  valid  unless  such  license  has  been 
previously  obtained,  and  unless  such 
marriage  is  solemnized  by  a person 
authorized  by  law  to  solemnize  marriages." 

Section  451.080,  RSMo  1959 » insofar  as  it  is  pertinent, 
reads: 

'The  recorders  of  the  several  counties 
of  this  state,  and  the  recorder  of  the 
city  of  St.  Louis,  shall,  when  applied 
to  by  any  person  legally  entitled  to  a 
marriage  license,  issue  the  same  * * *" 

A reading  of  these  statutes  reveals  that  the  license  to 
be  obtained  prior  to  marriage  in  Missouri  must  be  issued  by 
an  officer  authorized  to  do  so,  and  the  officers  so  authorized 
are  the  recorders  of  the  various  counties  of  the  state  and 
the  City  of  St.  Louis.  The  required  license,  therefore,  must 
be  one  Issued  in  Missouri,  The  answer  to  your  first  question 
is  in  the  negative.  In  this  connection,  we  wish  to  call  your 
attention  to  Section  451.120,  RSMo  1959*  which  states  in  part: 

"Any  person  who  shall  solemnize  any 
marriage  wherein  the  parties  have  not 
obtained  a license,  as  provided  by~~‘ 
this  chapter  , . . shall  be  deemed 
guilty  of  a misdemeanor  ..." 

We  turn  now  to  a consideration  of  your  second  question 4 
Assuming  that  a marriage  is  solemnized  by  a person  authorized 
to  do  so  under  Missouri  law,  and  further  assuming  that  the 
parties  Involved  here  obtained  their  license  in  another  state, 
what  1b  the  legal  status  of  the  marriage? 

Your  attention  is  again  directed  to  Section  451*040,  paragraph 
one,  particularly  to  the  words,  "no  marriage  hereafter  contracted 
shall  be  recognized  as  valid  unless  such  license  has  been  previously 
obtained  * . 

As  stated  above,  the  "license"  which  parties  seeking  to  be 
married  must  obtain  is  one  issued  by  a recorder  of  one  of  the 
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various  counties  In  the  state  or  of  the  City  of  St.  Louis. 

The  last  quoted  part  of  Section  451.040  therefore  makes  any 
marriage  solemnized  In  Missouri  on  the  basis  of  a marriage 
license  procured  In  another  state  Invalid. 

CONCLUSION 

It  Is  the  opinion  of  this  office  that  a marriage  may  not 
be  solemnized  In  Missouri  unless  a license  for  such  has  been 
obtained  from  a proper  official  in  this  state;  It  Is  further 
our  opinion  that  marriages  solemnized  In  Missouri  on  the  basis 
of  a license  Issued  In  another  state  are  Invalid. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  assistant,  Ben  Ely,  Jr. 


Yours  very  truly. 


HBims 


Thomas  F.  Eagle ton 
Attorney  General 


Voters  in  the  school  election  in  the  School 
District  of  St.  Joseph  may  not  vote  at  a 
regular  polling  place  for  the  regular 
municipal  election  in  the  City  of  St.  Joseph, 
which  polling  place  is  outside  the  limits  of 
the  School  District  of  St.  Joseph. 

Opin.  No.  85 


March  5*  1962 


Honorable  Dan  Hale 
Prosecuting  Attorney 
Buchanan  County 
St.  Joseph,  Missouri 

Dear  Mr.  Hale : 

This  is  in  reply  to  your  letter  of  January  17, 
1962,  in  which  you  requested  an  official  opinion 
from  this  office,  and  your  supplemental  letter  of 
February  8,  1962,  which  supplemental  letter  reads 
as  follows: 

"The  School  District  of  the  City 
of  St.  Joseph  is  governed  by  the 
statutes  relating  to  School  Dis- 
tricts in  cities  of  75,000  to  700,000. 
Some  of  these  statutes  are  found  be- 
ginning at  Sec.  165.377  to  Sec.  165.550, 
also  Sec.  111.255. 

"At  the  oncoming  City  Election  to  be 
held  on  April  3rd*  two  school  directors 
for  the  School  District  for  the  City  of 
St.  Joseph  are  to  be  elected.  The 
city  will  furnish  the  polling  facili- 
ties. 

"The  question  that  we  have  is  as 
follows:  we  have  a precinct  which  is 
all  inside  the  city  limits  of  the  City 
of  St.  Joseph  and  partially  outside 
of  the  limits  of  the  School  District. 

The  polling  place  has  always  been  the 
Spring  Garden  School.  The  Spring  Garden 
School  is  outside  of  the  School  District 
and  Inside  the  city  limits. 


ELECTIONS: 

SCHOOL  DISTRICTS: 
VOTERS : 
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"Can  the  people  who  live  inside  the 
School  District  vote  for  the  school 
directors  at  the  polling  place  which 
is  Spring  Garden  School  which  is  geo- 
graphically located  outside  of  the 
School  District?" 

The  general  school  law  governing  the  place  of 
school  elections  is  found  in  Section  165.330,  RSMo.  1959* 
a portion  of  which  reads  as  follows: 

"The  qualified  voters  of  such  town, 
city  or  consolidated  school  district 
shall  vote  by  ballot  upon  all  ques- 
tions provided  by  law  for  submission 
at  the  annual  school  meetings,  and 
such  election  shall  be  held  on  the 
first  Tuesday  in  April  of  each  year, 
and  at  such  convenient  place  or 
places  within  the  district  as  the 
board  may  designate.  ."  . .’  (Emphasis 
supplied. ) 

This  general  law  requires  that  the  polling  places 
be  within  the  school  district,  and  if  it  were  applicable 
to  the  St.  Joseph  School  District,  it  would  not  be  per- 
missible to  have  the  Spring  Garden  School  as  the  polling 
place  for  the  school  election. 

As  stated  in  your  letter,  the  School  District  of 
the  City  of  St.  Joseph  is  governed  by  Sections  165.377 
to  165.553.  Section  165*377  reads,  in  part,  as  follows: 

"All  school  districts  in  this  state 
which  contain  all,  or  the  greater 
part  of,  a city  having  a population 
of  more  than  seventy-five  thousand 
and  less  than  seven  hundred  thousand 
inhabitants  . . . shall  be  a body 
corporate  . . . and  shall  possess 
the  same  corporate  powers  and  be 
governed  by  the  same  general  laws  as 
other  school  districts,  except  as 
herein  provided.  * * *"  (Emphasis 
supplied. ) 
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Under  this  section,  the  general  school  laws  would 
govern  unless  there  was  a specific  provision  applicable 
to  the  St.  Joseph  School  District  which  excepted  it 
from  this  section. 

Section  165.383*  RSMo.  1959*  provides,  in  part, 
as  follows: 

" * * * And  provided  further,  that  if 
any  city,  in  which  there  is  or  may 
hereafter  be  located  wholly  or  in 
part  a school  district  to  which  sec- 
tions 165.377  to  165.553  apply,  shall 
hold  its  election  for  municipal  offi- 
cers on  a date  other  than  the  first 
Tuesday  after  the  first  Monday  in 
April,  then  such  election  for  school 
directors  in  the  year  in  which  the 
city  shall  hold  its  said  election 
shall  be  held  at  the  same  time  and 
places  as  the  election  for  municipal 
officers,  * * 

Section  165.383  is  an  exception  from  the  general  laws 
for  St.  Joseph  if  the  election  is  held  on  a date  other 
than  the  first  Tuesday  after  the  first  Monday  in  April, 
or  if  the  school  election  is  held  at  a different  time 
than  the  municipal  election.  Here  the  facts  are  that 
both  elections  are  to  be  held  on  April  3,  1962,  which  is 
the  first  Tuesday  after  the  first  Monday  in  April,  they 
are  the  regular  elections,  and  Section  165.383  does  not 
provide  an  exception  from  the  general  laws  for  this  elec 
tion. 


Section  165.465  cannot  be  an  exception  for  St. 
Joseph  because  that  section  deals  only  with  a school  dis 
trict  having  a population  of  more  than  two  hundred  thou- 
sand and  therefore  cannot  apply  to  St.  Joseph. 

As  it  read  in  1949,  Section  165.467  contained  the 
language,  "...  and  the  election  of  directors  and  the 
submission  of  such  questions,  except  in  the  cases  of 
special  elections  provided  for  in  sections  165.473, 
165.487*  165.490  and  165.497,  shall  be  helc  at  the  same 
time  and  places  as  the  election  for  municipal  officers.. 
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Thls  language  would  have  been  a clear  exception  under 
the  facts  of  this  situation,  but  thlB  language  was  de- 
leted from  the  section  when  amended  by  Laws  of  1951, 
page  528,  Section  2,  effective  July  29,  1952.  There 
is  nothing  in  the  present  section  165.467  which  could 
constitute  an  exception  because  it  does  not  specify 
that  the  school  election  shall  be  held  at  the  same  time 
and  place  as  the  municipal  election. 

Section  165.473  is  not  applicable  here  because  it 
deal 8 only  with  special  elections,  and  the  election  in 
question  here  is  the  regular  election. 

Section  111.255,  RSMo.  1959,  reads  as  follows: 

"Notwithstanding  any  other  provisions 
of  law,  whenever  any  primary,  general 
or  special  elections,  or  elections 
held  by  any  school  district,  fire 
protection  district,  sewer  district, 
municipalities,  or  other  political 
subdivision  of  the  state,  are  held 
upon  the  same  day  in  any  political 
subdivision,  one  polling  place  for 
the  several  elections  in  each  pre- 
cinct, consolidated  precinct  or  dis- 
trict in  the  political  subdivision 
shall  whenever  feasible  be  designated 
by  the  county  clerk,  board  of  elec- 
tion commissioners,  or  other  proper 
election  official,  having  authority 
over  general  elections  in  the  politi- 
cal subdivision  and  the  election 
officials  in  the  polling  places 
shall  be  designated  by  the  county 
clerk,  board  of  election  commissioners 
or  other  proper  election  official 
and  shall  be  compensated  for  one  elec- 
tion only.  Any  person  failing  or  re- 
fusing to  coolly  with  the  provisions 
of  this  section  is  guilty  of  a misde- 
meanor. " 

This  section  (111.255)  of  the  general  election  laws  is  not 
sufficient  in  this  case  because  it  only  provides  for  one 
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polling  place  for  the  several  elections  in  each  precinct 
whenever  feasible.  It  presupposes  that  the  precincts  or 
districts  coincide,  and  it  in  no  way  authorizes  a polling 
place  outside  of  a precinct  or  district. 

The  general  laws  on  elections,  in  Section  111.060, 
RSMo.  1959*  provides:  "Each  voter  shall  vote  only  in 
the  township  in  which  he  resides,  or  if  in  a town  or 
city,  then  in  the  election  district  therein  in  which  he 
resides. 1 This  strengthens  the  proposition  that  voters 
in  a school  election  may  not  vote  at  a polling  place 
outside  the  limits  of  the  school  district. 

The  facts  show  that  the  election  which  is  to  be 
held  in  the  City  of  St.  Joseph  on  April  3*  1962,  is  the 
regular  biennial  election,  held  on  the  first  Tueaday 
after  the  first  Monday  in  April.  This  is  the  regular 
election  for  both  the  City  of  St.  Joseph  and  the  School 
District.  Since  the  St.  Joseph  School  District  is  gov- 
erned by  the  same  general  laws  as  other  school  districtsj 
such  general  law  requires  the  polling  place  to  be  within 
the  district;  and  we  are  unable  to  find  any  exception 
for  this  regular  election;  it  necessarily  follows  that  a 
polling  place  which  is  outside  of  the  school  district  is 
not  proper  and  the  residents  of  the  school  district  could 
not  vote  In  a school  election  at  such  a polling  place. 


CONCLUSION 

It  is  the  opinion  of  this  office  that  the  voters  In 
the  school  election  in  the  School  District  of  St.  Joseph 
may  not  vote  at  a regular  polling  place  for  the  regular 
municipal  election  in  the  City  of  St.  Joseph,  which  polling 
place  is  outside  the  limits  of  the  School  District  of  St. 
Joseph. 

This  opinion,  which  I hereby  approve,  was  prepared 
by  ray  assistant,  Wayne  W.  Waldo. 

Yours  very  truly. 


WVi;mc 


TT“Knnasr<3M 

Attorney  General 


OPINION  REQUEST  No.  37 
Answered  by  letter. 


FI  LE 

a 


December  27,  1962 


Honorable  Phil  Hauck 
Prosecuting  Attorney 
Grundy  County 
Trenton,  Missouri 

Dear  Mr*  Hauck: 


This  refers  to  your  letter  of  December  13,  1962,  with 
reference  to  your  earlier  request  for  an  opinion  with  re- 
spect to  the  relocation  of  a portion  of  State  Highway  No. 

6 and  the  proposed  abandonment  of  the  old  right-of-way, 
including  certain  bridges* 


We  do  not  believe  that  we  should  undertake  to  furnish 
a comprehensive  official  opinion  concerning  the  power  of 
the  State  Highway  Commission  to  abandon  the  old  right-of- 


way*  However,  we  suggest  that,  basically,  the  answer  lies 
in  the  constitutional  grant  to  the  State  Highway  Commission 
of  exceedingly  broad  authority  to  relocate  all  state  high- 
ways* This  is  found  in  the  last  sentence  of  Article  IV, 
3ection  29,  Constitution  of  Missouri,  which  reads  as  fol- 


lows: 


"It  aha.ll  have  had 

i?satgi  ralpcata. 

i hijgn 


tfi.  i<? cate,  ralpc.a.t£.  dssi/a 

high  ways; 

and  authority  to  construct  and  re- 
construct state  highways,  subject 
to  limitations  and  conditions  im- 
posed by  law  as  to  the  manner  and 
means  of  exorcising  such  authority; 
and  authority  to  limit  access  to, 
from  and  across  state  highways 
where  the  public  interest  and  safety 
may  require,  subject  to  such  limi- 
tations and  conditions  as  may  be 
imposed  by  low*” 


Thus,  the  Commission fa  authority  to  relocate  state 
highways  {and,  in  so  doing,  to  abandon  portions  of  old 
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rights-of-way)  is  not  dependent  upon  the  statutory  provi- 
sions mentioned  in  your  first  letter,  namely.  Section 
227*250,  RSMo  1959*  concerning  temporary  closings,  and 
Sections  227*260  and  227*270,  concerning  relocation  of  in- 
undated portions  of  highways*  In  this  connection,  it  may 
be  noted  that,  notwithstanding  certain  language  in  Section 
227*260,  it  was  construed  shortly  after  its  enactment  as 
not  being  the  exclusive  basis  for  relocation  of  state  high- 
ways, even  under  the  then  existing  constitutional  and  statu- 
tory provisions  (State  ex  rel.  State  Highway  Commission  v. 
Gordon,  Mo.  Sup.,  36  S.W.2d  105). 

With  respect  to  Article  IV,  Section  31,  Constitution 
of  Missouri,  we  agree  that,  by  its  terras,  this  section,  as 
stated  in  your  first  letter,  is  *merely  permissive*;  and 
it  is  not  our  understanding,  from  the  information  furnished 
by  you,  that  the  State  Highway  Commission  in  fact  has  con- 
tended that  it  has  authority  under  this  or  any  other  consti- 
tutional or  statutory  provision  to  compel  your  county  to 
assume  the  maintenance  of  the  old  right-of-way. 


Very  truly  yours. 


JC3 


lc 


THOMAS  F.  EAGlEfolf 
Attorney  General 


Opinion  No.  89-Answered  by  letter 


February  6,  1962 


Honorable  Don  E.  Burrell 
Prosecuting  Attorney 
Greene  County 
Springfield,  Missouri 

Dear  Mr.  Burrell: 

You  have  requested  the  views  of  this  office  concerning  the 
necessity  of  holding  a public  hearing  under  the  provisions  of 
Section  22.050,  FSMo  1959 , before  the  county  court  may  establish 
representative  districts  after  receipt  of  official  certification 
from  the  Secretary  of  State  of  the  number  of  representatives 
to  which  your  coimty  is  entitled. 

We  enclose  opinions  of  this  office  to  Paul  G.  Caleaterra 
dated  August  29,  1951,  and  to  George  H.  Morgan,  dated  December 
27,  1961,  which  rule  that  after  each  decennial  census  the 
former  representative  districts  go  out  of  existence  and  that  it 
is  the  duty  of  the  county  court  (or  Board  of  Election  Commissioners) 
to  establish  new  districts.  That  such  duty  is  mandatory  is  clear 
under  the  provisions  of  Section  3,  Article  III  of  the  Constitution 
and  Section  22.050  which  implements  the  constitutional  provision. 
Section  3 of  Article  III  of  the  constitution  provides  in  part: 

'When  any  county  is  entitled  to  more  than  one 
representative  the  county  court  * # * shall 
divide  the  county  into  districts  * * *7*""" 

The  word  ’’when",  as  used  in  this  provision  of  the  Constitution, 
means  "at  the  time  that”.  State  ex  rel  Major  v.  Patterson,  229 
Mo.  373,  129  SW  888,  l.c.  891.  And  since  Section  10,  At  tide  III 
of  the  Constitution  provides  that  the  last  decennial  census  shall 
be  used  in  apportioning  representatives,  this  can  mean  only  that 


at  the  time  it  appears  from  the  last  decennial  census  the  county 
is  entitled  to  more  than  one  representative,  it  then  becomes 
the  duty  of  the  county  court  to  divide  the  county  into  representa- 
tive districts  based  upon  the  population  figures  contained  in 
such  census. 

Section  22.050  expressly  provides  that  within  60  days  after 
being  officially  informed  of  the  number  of  repre sedatives 
to  which  the  county  is  entitled,  the  county  court  shall  divide 
the  county  into  representative  districts. 

The  further  provision  of  Section  22.050  authorizing  the 
county  court  to  alter  districts  one  time  after  each  decennial 
census  after  a public  hearing  relates  only  to  a change  in  the 
boundary  lines  of  the  districts  once  they  have  been  established 
and  does  not  refer  to  tne  original  creation  of  such  districts. 

This  because  the  duty  to  divide  the  county  into  districts  must 
be  complied  with  in  all  events,  not  because  of  a finding  that 
"public  convenience'  so  requires,  but  because  our  Constitution 
itself  makes  ouch  requirement . On  the  other  hand,  once  the 
districts  have  beer,  established,  any  alteration  or  change  therein 
can  be  made  only  upon  a finding  by  the  county  court,  after  a 
public  hearing,  that  ’’public  convenience’’  requires  such  alteration. 
Absent  a statute  such  as  Section  22,050  authorizing  the  county 
court  to  make  an  alteration  of  the  boundaries  of  a district  and 
prescribing  the  conditions  therefor,  the  county  court  would  have 
no  authority  to  mice  any  alteration  in  a district  which  it  had 
there tofore  established  pursuant  to  the  constitutional  mandate. 

This  is  made  clear  by  our  Supreme  Court  in  the  Patterson  case, 
in  which  the  court  stated,  129  SW  l.c,  892: 

"*  * #In  other  words,  the  Constitution  con- 
templates that  these  districts  shall  be 
established  at  decennial  periods,  but  has 
reserved  a power  in  the  Legislature  to 
provide  by  law  for  a change  in  the  same. 

This  upon  the  theory  that  there  is  a 
difference  between  dividing  a county  into 
districts,  and  afterwrrd  changing  the 
boundary  lines  of  those  districts.  That 
this  power  is  reserved  to  the  Legislature 
1 s furtiier  emphasized  by  the  fact  that  section 
9 does  not,  within  itself,  undertake  to 
prescribe  the  conditions  under  which  the 
changes  or  alterations  should  be  made. 

Nor  does  it  undertake  to  prescribe  the 
method  of  determining  the  requisites  for 
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such  changes.  These  things  were  evidently 
left  for  legislative  determination,  * * *' 

As  will  appear  from  the  foregoing,  it  is  the  view  of 
this  office  that  no  public  hearing  is  necessary  before  the 
county  court  establishes  representative  districts  after  the 
decennial  census,  and  that  the  failure  to  hold  such  a 
hearing  before  establishing  such  representative  districts 
after  being  informed  by  the  Secretary  of  State  of  the 
necessity  therefor  does  not  invalidate  the  districts  so 
created. 


Yours  truly. 


TE(5M£s~~ PT 
Attorney  General 


•TNrraa 


MENTAL  DISEASES:  1.  Division  of  Mental  Diseases  authorized  to  transfer 

patient  from  State  Hospital  to  the  Veterans  Administra- 
STATE  HOSPITAL:  tion  when  authorized  by  Director  of  Division  of  Mental 

Diseases  and  to  pay  expenses  incurred  in  making  transfer. 

2.  Employees  of  Division  of  Mental  Diseases  have  no  authority  to  return 
a patient  from  another  state  who  has  escaped  from  hospital  in  this  state. 


Opinion  No.  90  (1962) 
(Mansur) 


July  10,  1902 


Honorable  George  A,  Ulett,  M.  D. 

Acting  Director 
Division  of  Mental  Diseases 
722  Jefferson  Street, 

Jefferson  City,  Missouri 

Dear  Dr.  Ulett* 

In  your  letter  of  January  17#  1962,  you  requested  an 
opinion  from  this  office  as  follows* 

"Prom  time  to  time  we  are  confronted  with 
the  legality  of  an  expenditure  for  trans- 
porting mental  hospital  patients  to  other 
states.  We  are  fully  cognizant  of  the 
legality  of  such  expense  permitted  In 
Section  202.880  and  In  Senate  Bill  No.  54, 
passed  by  the  71st  General  Assembly.  How- 
ever, we  would  like  an  official  opinion 
on  the  payment  of  expenditures  not  covered 
by  the  above  two  laws  as  follows* 

"1.  Transporting  patients  to  Veterans 
Administration  facilities  In  other  states. 

"2.  Returning  from  another  state  a patient 
who  has  escaped  from  one  of  our  state  mental 
hospitals  or  schools." 

Senate  Bill  54  to  which  you  refer  Is  now  Section  202.875, 
RSMo  Cum  Supp.  1961. 

I agree  with  you  that  Section  202.880  has  no  application 
to  the  questions  you  have  submitted. 

Section  202.823,  RSMo  1959,  provides  for  the  Division  of 
Mental  Diseases  to  transfer  or  authorize  a transfer  of  a volun- 
tary patient  from  one  state  hospital  to  another  state  hospital 
for  care  and  treatment.  It  further  provides* 
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"2.  Upon  receipt  of  a certificate  of  an 
agency  of  the  United  States  that  facilities 
are  available  for  the  care  or  treatment  of 
any  individual  heretofore  ordered  hospital- 
ized pursuant  to  law  or  hereafter  pursuant  to 
section  202.807  in  any  hospital  for  care  or 
treatment  of  the  mentally  ill  and  that  such 
individual  is  eligible  for  care  or  treatment 
in  a hospital  or  institution  of  such  agency, 
the  division  may  cause  his  transfer  to  suoh 
agency  of  the  iJnited  States  for  hospltaliza- 
tlon.  Upon  effecting  any  such  transfer,  the 
court  ordering  hospitalization,  the  legal 
guardian,  spouse,  and  parents,  or  if  none  be 
known,  his  nearest  known  relative  or  friend 
shall  be  notified  thereof  immediately  by  the 
division.  No  person  shall  be  transferred  to 
an  agency  of  the  United  States  if  he  is  con- 
fined pursuant  to  conviction  of  any  felony 
or  misdemeanor  or  if  he  has  been  acquitted 
of  the  charge  solely  on  the  ground  of  mental 
illness  unless  prior  to  transfer  the  court 
originally  ordering  confinement  of  such 
person  enters  an  order  for  the  transfer  after 
appropriate  motion  and  hearing.  Ary  person 
transferred  to  an  agency  of  the  United  States 
shall  be  deemed  to  be  hospitalized  by  such 
agency  pursuant  to  the  original  order  of 
hospitalization. " (Emphasis  supplied) 

Under  the  above  section  express  authority  is  given  the 
Division  of  Mental  Diseases,  under  certain  conditions  as 
provided  in  said  statute,  to  transfer  a patient  from  a state 
hospital  to  an  agency  of  the  United  States  for  care  and  treat- 
ment. It  must  be  observed  this  statute  states  that  the  Division 
may  cause  this  transfer. 

In  Webster's  New  International  Dictionary,  Second  Edition, 
the  word  "cause"  is  defined  as  "that  which  occasions  or  effectB 
a result;  the  necessary  antecedent  of  an  effect;  that  which 
determines  the  condition  or  existence  of  a thing,  esp.  that 
which  determines  its  change  from  one  form  to  another." 
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This  statute  Is  silent  as  to  the  location  of  the  hospital 
or  agency  of  the  federal  government  to  which  the  patient  nay 
be  transferred.  It  does  not  restrict  the  transfer  to  a hospital 
or  agency  within  this  state. 

In  State  ex  rel  Bradshaw  vs,  Hackmann,  208  S,  W,  445,  the 
Supreme  Court  was  considering  the  expense  account  Incurred  by 
the  State  Warehouse  Commissioner  In  attending  a meeting  in 
Washington,  D.  C.,  which  expense  account  the  State  Auditor 
refused  to  approve.  After  stating  that  no  officer  in  this  state 
can  pay  out  the  money  of  the  state  except  pursuant  to  statutory 
authority  authorizing  and  warranting  such  payment,  the  court 
stated,  1.  c,  448: 

’’The  only  exception  to  this  rule  (and  it 
is  not  in  fact  an  exception)  Is: 

’’♦That  whenever  a duty,  or  power,  is  con- 
ferred by  statute  upon  a public  officer, 
all  necessary  authority  to  make  such  powers 
fully  efficacious,  or  to  render  the  perform- 
ance of  such  duties  effectual,  is  conferred 
by  Implication.*  State  ex  rel.  Bybee  v. 

Hackmann , supra, " 

The  court  further  stated,  1.  c,  449: 

"*  * * It  so  occurs  here  that  the  statutory 
duties  of  the  Warehouse  Commissioner,  as 
at  present  defined,  are  such  as  in  the  very 
nature  thereof  cannot  entail  travel  outside 
of  the  state.  If,  however,  the  statutory 
duties  of  an  officer  of  this  state  be  such 
as  require,  or  entail  In  their  proper  per- 
formance, travel  beyond  the  borders  of  this 
state,  then  such  travel  is  as  much  a necessary 
expense,  for  which  the  state  would  be  liable, 
as  is  travel  within  the  state.  State  ex  rel. 

Lamkin  v.  Hackm&nn,  204  S.  W.  513,  not  yet 
officially  reported. 

We  believe  that  under  the  above  statute  (Section  202.823) 
the  Division  of  Mental  Diseases  is  authorized  and  has  authority 
to  transfer  a patient  from  a state  hospital  to  a veterans 
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hospital  either  within  or  without  this  state , and  expenses  in- 
curred would  be  a legitimate  expenditure  of  public  funds  by  the 
Division  of  Mental  Diseases, 

It  must  be  observed  that  under  this  statute  whether  or  not 
a patient  is  to  be  transferred  is  a discretionary  matter  with 

ihe  Director  of  the  Division  of  Mental  Diseases.  The  superintend- 
nts  of  the  individual  state  hospitals  do  not  have  such  authority 
and  are  not  authorized  to  transfer  a patient  without  prior  approval 
of  tha  director. 

i 

y 

In  your  second  question  you  inquire  about  the  legality  of 
paying  expenses  Incurred  in  returning  from  another  state  a 
mental  patient  who  has  escaped  from  a state  mental  hospital  in 
this  state.  You  have  informed  me  this  question  is  directed 
primarily  to  the  expenses  incurred  by  employees  of  the  state 
hospital  in  returning  such  a patient. 

Section  202.430,  RSMo  1959#  provides  that  if  an  Insane 
patient  escapes  from  any  state  hospital  and  returns  to  the  county 
from  which  he  was  committed  it  uhall  be  the  duty  of  the  sheriff 
of  said  county,  upon  being  notified  by  the  superintendent,  to 
apprehend  such  patient  and  return  him  to  the  hospital  from  which 
he  escaped.  It  further  provides  for  the  hospital  to  pay  the 
sheriff  the  same  fees  for  his  services  in  returning  the  patient 
as  are  allowed  to  the  sheriff  for  executing  a commitment. 

Section  202.440,  RSMo  1959#  provides  certain  fees  to  be 
paid  the  sheriff  in  talcing  a patient  to  the  hospital  or  removing 
one  therefrom  upon  the  warrant  issued  by  the  clerk  of  the  court 
that  committed  the  patient  to  the  hospital.  This  section  would 
govern  the  fees  that  are  to  be  allowed  the  sheriff  under  Section 
202.430,  supra. 

Sections  202.430  and  202.440,  supra,  govern  the  return  of 
patients  who  escape  from  state  mental  hospitals  and  are  appre- 
hended within  the  state. 

Section  31*060,  RSMo  1959#  provides  for  the  establishment 
of  a fund  with  each  of  the  state  hospitals  which  is  to  be  used 
as  a revolving  fund  to  meet  incidental  expenses  and  for  the 
costs  incurred  in  returning  non-resident  patients  to  their 
state  of  residence. 
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Section  202*875#  RSNo  Cum.  Supp.  1961#  authorizes  the 
Division  of  Mental  Diseases  to  return  a non-resident  patient 
to  his  state  of  residence  after  proper  arrangements  have  been 
made  with  the  state  of  his  residence.  It  also  provides  for  the 
payment  of  the  costs  of  transporting  a non-resident  of  this 
state  to  the  state  of  his  residence. 

Sections  31.060  and  202.875  are  limited  to  the  return  of 
non-resident  patients  In  this  state  to  the  state  of  their  residence 
Neither  section  has  any  application  to  the  return  of  a patient  from 
another  state  to  this  state. 

Under  Section  202.875#  supra#  the  Director  of  the  Division 
of  Mental  Diseases  may  enter  Into  reciprocal  agreements  with 
other  states  or  political  subdivisions  thereof  for  the  transfer 
of  patients  to  the  state  of  their  residence.  Although  such  an 
agreement  might  provide  that  the  other  state  would  pay  the  cost 
of  returning  a mental  patient  to  this  state  In  return  for  this 
state  agreeing  to  pay  the  cost  of  transportation  of  a patient 
to  such  other  state , such  an  agreement  could  not  provide  for 
this  state  to  pay  the  cost  of  returning  a patient  to  this  state. 

The  only  costs  that  can  be  allowed  to  be  paid  by  this  state  under 
this  statute  are  the  costs  In  returning  a patient  from  this  state 
to  another  state.  Therefore#  this  section  has  no  application  to 
the  facts  now  under  consideration. 

There  Is  no  statute  in  this  state  which  authorizes  an  employee 
of  the  Division  of  Mental  Diseases  to  travel  to  another  state  for 
the  purpose  of  returning  to  this  state  a mental  patient  who  has 
escaped  to  another  state  from  a mental  hospital  In  this  state. 

The  State  Division  of  Mental  Diseases  Is  created  by 
statute  and  has  only  such  authority  as  expressly  given  by 
statute  and  such  Implied  authority  as  Is  necessary  to  carry 
out  the  express  authority  granted.  Soars  vs.  Soars-Lovelace#  Inc.# 
346  Mo.  710#  142  S.  W.  2d  0 66;  Bradford  vs*  Phelps  County#  357  Mo. 
03O#  210  S.  W.  2d  996.  Since  there  Is  no  express  statutory 
authority  authorizing  the  employees  of  the  Division  of  Mental 
Diseases  to  go  outside  this  state  for  the  purpose  of  returning 
to  this  state  a resident  of  this  state  who  has  escaped  from  a 
mental  hospital  In  this  state#  expenses  Incurred  by  an  employee 
In  doing  so  cannot  be  allowed  as  a valid  expenditure  of  state 
funds  * 


CONCLUSION 


1.  The  State  Division  of  Mental  Diseases  is  authorized 
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under  Section  202.823,  RSMo  1959#  to  transfer  Involuntary 
patients  committed  to  the  State  Division  of  Mental  Diseases 
to  a Veterans  Administration  facility  for  care  and  treatment 
upon  receipt  of  a certification  from  such  facility  that  the 
patient  Is  eligible  for  admission  and  the  expenses  Incurred 
thereby  may  be  paid  by  the  Division  of  Mental  Diseases  as  an 
administrative  expense  If  such  transfer  has  been  directed  or 
authorized  by  the  Director. 

2.  Employees  of  the  State  Division  of  Mental  Diseases  are 
not  authorized  to  go  to  another  state  and  return  to  this  state 
a patient  who  has  escaped  from  a mental  hospital  In  this  state, 
and  costs  Incurred  In  doing  so  cannot  be  allowed  as  a valid 
expenditure  of  state  funds. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant.  Moody  Mansur. 


Yours  very  truly. 


MMiBJ 


THPMKg  rrEfflHEKTO 

Attorney  Oeneral 


(Opinion  request  Mo.  93  ('62)  answered  by  thi3  letter.) 


February  13#  1962 


Honorable  F.  Nell  Aschemeyer 
Member,  House  of  Representatives 
39  Enfield  Road 
Olivette  32,  Missouri 

Dear  Nell: 

This  Is  In  response  to  your  letter  dated 
January  19,  1962,  In  which  you  enclosed  a copy  of 
Form  SR- 3 being  used  by  the  Safety  Responsibility 
Unit  of  the  Department  of  Revenue*  As  you  well 
know,  the  Director  of  Revenue  is  responsible  for 
determining  the  amount  and  form  of  security  re- 
quired by  law  to  be  deposited  with  him  when  a re- 
portable accident  occurs.  To  guide  him  In  this 
determination,  the  Director  has  devised  several 
forms  whioh,  when  once  filled  out,  will  give  him 
the  Information  needed  for  making  an  adequate  de- 
cision. Zn  the  past  there  have  been  times  when 
the  Initial  accident  report  has  not  contained  ade- 
quate Information  to  properly  apprise  the  Director 
of  the  extent  of  personal  injury  sustained  by  the 
Individual  filling  out  the  report.  As  a consequence, 
the  Director  has  found  it  difficult  to  properly  fix 
the  amount  of  security  required  to  be  deposited 
by  the  operator  of  the  other  motor  vehicle  involved 
In  the  accident.  This  led  to  the  establishment  of 
Form  SR- 3,  the  Personal  Injury  Report. 

In  your  letter  you  raise  several  questions 
concerning  this  report.  Since  it  is  one  of  the 
functions  of  this  office  to  extend  legal  advice 
and  counsel  to  the  Director  of  Revenue,  I naturally 
am  very  appreciative  of  the  comments  set  forth  In 
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your  letter.  As  a result  of  your  observations 
I have  suggested  several  changes  in  Form  SR-3. 

The  Director  has  followed  ray  suggestions.  A copy 
of  the  revised  form  is  enclosed. 

Thank  you  for  taking  the  time  to  bring  these 
matters  to  my  attention.  I am  certain  that  this 
change  will  result  in  a better  and  more  proper 
administration  of  the  Safety  Responsibility  law. 

Very  truly  yours. 


THBHKS'TrB  A5OTPK 

Attorney  General 


Enclosure 

DC&tnic 


Opinion  Request  No.  95 
answered  bv  letter. 


March  6,  1962 


Honorable  Rolin  T.  Boulware 
Prosecuting  Attorney 
Shelby  County 
Shelbyville,  Missouri 

Dear  Mr.  Boulware: 

This  refers  to  your  letters  of  January  22  and  30,  1962, 
requesting  an  opinion  concerning  the  proposed  sale  by  the 
county  court  of  your  county  of  a portion  of  the  site  of  the 
County  Infirmary  and  the  proposed  purchase  of  other  land  which 
is  now  being  used  as  part  of  an  airplane  landing  field. 

Section  49.270,  RSKo  1959,  mentioned  in  your  letters, 
provides  the  authority  for  the  county  court  to  sell  the  land 
which  it  regards  as  being  no  longer  needed  for  county  pur- 
poses. In  this  connection  we  are  enclosing  copies  of  prior 
opinions  of  this  office  furnished  to  Charles  E.  Murrell,  Jr., 
on  March  19#  1951  and  to  J.  R.  Gideon,  on  February  IS, 1949. 

Sections  305 .ISO  to  305*220,  RSMo  1959,  authorize  counties 
to  establish  airports  and  airplane  landing  fields  and  to  pur- 
chase land  for  this  purpose.  However,  we  should  point  out 
that  we  have  doubt  whether  the  proposed  purchase  of  land  de-. 
scribed  in  your  letters  is  authorized  by  these  statutory  pre- 
visions under  the  apparent  present  facts. 

We  have  not  been  advised  that  the  county  court  of  your 
county  has  taken  any  action  to  establish  and  operate  a county 
airport  or  landing  field  as  contemplated  by  such  statutory 
provisions.  Rather,  there  is  some  indication  in  your  letters 
that  tha  present  landing  field  is  purely  a private  venture, 
with  the  county  having  no  connection  with  the  landing  field 
except  that  a lessee  has  seen  fit  to  use  for  this  purpose 
some  land  which  he  has  leased  from  the  county;  and  it  ap- 
pears that  the  additional  land  might  properly  be  regarded  as 
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being  in  furtherance  of  this  private  venture,  rather  than 
for  authorized  county  purposes,  under  the  present  facts. 

On  the  other  hand,  it  appears  that  the  factual  situa- 
tion possibly  could  be  changed  so  that  the  landing  field 
would  be  one  established  and  operated  as  authorized  by 
Sections  305*1#0  to  305*220.  In  this  connection,  we  note 
that  Section  305*210  provides  that  a county  "may  by  franchise 
or  contract  authorize  others,  in  whole  or  in  part,  to  construct, 
equip,  maintain,  and  operate"  an  airport  or  landing  field  es- 
tablished by  the  county. 

We  trust  that  this  letter  will  be  of  assistance  to  you 
in  disposing  of  this  problem. 


Very  truly  yours. 


THOMAS  F.  EAGLETOH 
Attorney  General 


JCB  lc 
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OPINION  REQUEST  NO.  96-62  answered  by  letter 

(O'Malley) 


March  9,  1962 


lionoamblc  .lobe ft  A.  Young 
Member,  Missouri  Souse  of  Bepi'csentatlveu 
First  District,  3t.  Louis  County 
3300  Adie  Road 
Jt.  Ann,  Missouri 

Defer  Mr.  Youn^ 

This  letter  of  advice  is  addressed  to  the  problems  re- 
flected by  the  questions  posed  by  the  Florissant  Committee 
For  Independent  Freeholder  Candidates  and  submitted  with  your 
letter  of  January  20,  1961. 

Evidence  at  hand  discloses  tnat  the  City  of  Florissant, 
Missouri,  is  s special  charter  city,  having  been  lrcooi?>orated 
by  special  sot  of  the  legislature  in  1837,  and  that  such  elty 
desires  to  adopt  s charter  fore  of  government  under  constitu- 
tional authorisation  found  in  Article  VI,  Section  ly,  Missouri 'a 
Constitution  of  19-5. 

Information  given  to  this  office  discloses  that  over  thirty 
persona  were  nominated  for  the  thirteen  charter  cocnnlssion  posts 
voted  upon  at  the  election  held  in  Florlosant  on  Decenber  19,  lyOl. 
Article  VI,  Section  19,  Missouri's  Constitution  of  19^3,  author! - 
sing  such  election,  specifically  provides  tlxat  "the  thirteen  can- 
didates receiving  the  highest  number  of  votes  shall  constitute 
the  carnal salon The  electorate  was  endeavoring  to  fill  thirteen 
separate  positions  on  the  charter  oocnlsslon  and  ti*c  election  of 
twelve  of  those  members  oust  be  conceded  because  each  of  thorn  had 
core  votes  than  any  other  candidate.  Two  candidates  were  in 
thirteenth  position  because  of  a tie  vote,  and  we  oust  take  no- 
tice of  a rule  stated  in  the  following  text  from  29  C.J.S., 
Elections,  Section  24a i 

"Where  the  vote  results  in  a tie,  and 
no  provision  Is  made  by  law  for  deter- 
mining who  shall  be  declared  elected  in 
such  case,  there  is  no  election.* 


Article  VI,  Section  19,  Missouri's  Constitution  of  19**5»  re- 
quires that  the  charter  cocci!  salon  poets  bo  filled  in  the  initial 
instance,  by  election,  and  contains  no  provision  directing  how  a 
tie  vote  is  to  be  resolved.  We  have  not  found  any  statutory  di- 
rective disclosing  how  such  tie  vote  is  to  be  treated. 

In  tho  oase  of  Jtatc  ex  inf.  Crow,  Attorney  General  v.  Kramer, 
190  Mo.  $9,  the  Supreme  Court  was  considering  the  affect  of  a tie 
vote  in  an  election  for  county  clerk,  and  apofec  as  follows  at 
150  Mo.  39,  l.o.  100,  loii 

'The  fact  that  provision  was  node  as  to 
ties  for  sheriff  and  coroner,  and  no  such 
or  other  provision  mode  for  ties  for  coun- 
ty olerka,  is  a very  conclusive  demonstra- 
tion that  the  framers  of  tho  constitutional 
amendment  did  not  intend  that  ties  for  coun- 
ty clorks  should  bo  dote rained  in  any  manner 
by  the  county  court  or  any  one  olse,  for  if 
they  had  so  intended  they  would  have  said  so 
in  express  terms  os  they  did  respecting  sher- 
iffs. As  they  did  not  do  so,  it  is  plain  that 
Instead  of  its  being  an  oversight,  it  was  their 
intention  to  require  the  people  to  elect,  and 
If  there  was  a tic,  there  was  no  election,  and 
wFiO  legal  conuc.iurAoos  oriii.ed . 

supplied) 

Tho  principal  laid  down  in  State  v.  Kramer,  supra,  is  to  be  applied 
to  our  factual  situation  insofar  as  It  involves  the  thirteenth  po- 
sition to  be  filled  on  the  charter  commission  and  is  not  to  be  ap- 
plied to  defeat  the  election  of  twelve  members  of  the  commission 
whose  vote  margin  was  certain,  and  not  subject  to  challenge  by 
any  of  the  other  nominees  running  for  scats  on  the  commission. 

A close  analogy  to  our  factual  situation  is  found  In  the  case 
of  Beeler  v.  Loock,  13S>  S.W.  2d  where  the  Court  of  Civil  Ap- 

peals of  Texas  was  reviewing  an  election  contest  arising  over  the 
o lection  of  school  trusteco.  The  foots  in  such  case  disclosed  that 
there  were  fourteen  candidates  for  the  seven  places  to  be  filled 
on  the  board  of  trustees  being  elected  for  the  first  time.  Each 
of  five  candidates  received  vote  margins  over  their  opponents  which 
ruled  out  any  question  of  their  right  to  become  trustees.  Three 
candidates  received  the  same  number  of  votes,  or  113  each.  In 
such  election  oontest  a retabulation  disclosed  that  ooven  persons 
were  actually  elected  to  the  board  of  trustees  but  the  appellate 
court  did  announce  this  principal  st  139  S.W,  2d  &U,  l.c.  6^7 * 

In  the  present  instance,  however,  the 
fact  that  candidates  might  receive  on 
equal  number  of  votes,  there  being 
seven  places,  and  not  merely  one,  to 
fill,  could  not  result  in  the  election 
being  void  merely  because  two  or  more 
may  have  received  an  equal  number  of 
votes. ” 
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The  charter  commission  to  be  established  under  authority 
found  in  Article  VI,  Section  19*  Missouri's  Constitution  of 
19^5*  is  to  be  composed  of  the  'thirteen  candidates  receiving 
the  highest  number  of  votes”.  The  case  of  State  ex  inf.  Crow, 
Attorney  General  v.  Towns,  153  Mo.  91*  1.  c.  109*  treats  the 
word  "elected"  in  the  following  language: 

"In  State  ex  rel.  v.  Kramer,  150  Mo. 

89,  it  was  expressly  held  that  where 
the  Constitution  provides  that  an  of- 
ficer shall  be  elected,  it  meant  the 
act  of  choosing,  performed  by  the  quali- 
fied electors,  and  that  Where  the  elec- 
tors failed  to  make  a choice,  no  appoint- 
ment could  be  made  to  the  office  unless 
expressly  authorized  by  the  Constitution." 

In  view  of  the  interpretation  of  the  word  "elected"  as  spelled 
out  in  the  foregoing  quotation  from  State  v.  Towns,  supra,  it 
must  reasonably  be  concluded  that  twelve  of  the  thirteen  members 
to  compose  the  charter  commission  were  chosen  and  elected  on 
December  19,  1961,  and  that  the  only  vacancy  on  the  commission 
results  from  the  failure  to  choose  and  elect  the  thirteenth  mem- 
ber. In  the  absence  of  a directive  as  to  how  this  single  vacancy 
is  to  be  filled  we  conclude  that  it  must  be  filled  by  another 
election. 

Having  answered  the  first  question  posed  by  the  Florissant 
Committee  For  Independent  Freeholder  Candidates,  we  next  outline 
answers  to  questions  numbered  2,  3 and  4*  as  follows: 

2.  While  the  election  of  twelve  members 
of  the  Commission  on  December  19*  1961 
is  not  subject  to  challenge,  the  formal 
functioning  of  the  Commission  must  await 
the  election  of  its  thirteenth  member. 

3.  a and  b.  A special  election  should  be 
hel<T  at  tKe  earliest  convenient  date  to 
fill  the  thirteenth  position  on  the 
Commission,  giving  due  consideration  to 
the  time  required  for  ordinance  passage 
and  the  mandatory  period  of  thirty  days 
preceding  the  election  after  which  no 
nominating  petitions  may  be  filed. 

c.  There  is  not  sufficient  time.  In  our 
belief,  to  hold  the  election  on  April  3* 

1962.  However,  it  could  be  held  at  the 
special  bond  issue  election  in  May,  1962. 

d.  Scheduling  the  special  election  to 
fill  the  vacancy  now  existing  on  the 
Commission  for  May,  1962,  would  not  in- 
volve an  unreasonable  delay  in  such 
matter. 
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e.  No  runoff  election  Is  to  be  con- 
ducted between  the  parties  who  tied 
for  the  thirteenth  position  on  the 
Commission. 

f.  Since  no  runoff  is  permitted,  this 
question  requires  no  answer. 

g.  Any  and  all  persons  seeking  the 
thirteenth  place  on  the  Goranission 
must  file  new  nominating  petitions, 
and  this  applies  to  the  two  persons 
who  tied  at  the  election  held 
December  19,  1961. 

4.  a and  lj.  A charter  framed  by  the 
CoramTsslon^itust  be  submitted  to  the 
electorate  within  one  year  after  the 
Charter  Commission  has  been  fully 
formed  by  election  of  Its  thirteenth 
member,  and  not  less  than  30  days 
subsequent  to  completion  of'  the 
charter. 


Your 8 very  truly. 


TOWS  r;  EJMHStoN 

Attorney  General 


CEMETERIES:  Cemetery  Endowed  Care  Fund  Law  (Sec.  214.270- 

214.410,  KSMo  19bl  Supp . ) applies  to  a reli- 
CEMETERY  ENDOWED  CARE  glous  organization  operating  a cemetery  and 

FUND  LAW:  which  makes  occasional  sales  to  persons  who 

are  neither  members  of  the  organization  nor 
RELIGIOUS  ORGANIZATIONS: in  the  immediate  families  of  such  members. 

The  fact  that  the  purchasers  may  be  of  the 
same  religious  faith  as  the  members  is  wholly 
irrelevant,  inasmuch  as  the  statute  contains 
no  such  exception. 

March  30,  1962 

Opinion  No.  99  (1962) 


Honorable  William  A.  Collet 
Prosecuting  Attorney 
Jackson  County 
415  East  Twelfth  Street 
Kansas  City  6,  Missouri 

Dear  Mr.  Collet: 

This  is  in  response  to  your  request  for  an  opinion  dated 
January  25,  1962,  as  follows: 

"A  question  has  arisen  concerning  the 
application  of  the  Cemetery  Endowed  Care 
Fund  Law  Section  214.270(1)  to  religious 
organizations  which  sell  burial  spaces 
in  their  cemeteries  primarily  to  their 
members  but  which  make  occasional  sales 
to  non-members  of  the  same  religious 
faith. 

"Would  you  please  advise  whether  the 
fact  that  those  religious  organizations 
make  occasional  sales  of  burial  places 
to  non-members  of  the  particular  organi- 
zation but  restrict  sales  to  members  of 
the  same  religious  faith  would  make  such 
organization  subject  to  said  act  in 
light  of  the  definition  contained  in 
Section  214.270(1)." 

The  specific  section  of  the  law  in  question.  Section 
214.270(1),  RSMo  1961  Supp.,  reads  as  follows: 

"'Cemetery*  snail  Include  cemeteries, 
mausoleums,  garden  crypts,  columbarlums, 
crematoriums  and  all  other  places  held 
for  burial  purposes  for  sale  to  the 
public,  but  shall  not  Include  any  of 
the  foregoing  held  or  operated  by  the 
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state  or  federal  government  or  any 
political  subdivision  thereof,  any 
incorporated  city  or  town,  or  any 
religious  organization  or  fraternal 
society  holding  the  same  for  sale  solely 
to  members  and  their  immediate  families;" 

In  this  state  there  are  but  two  classes  of  cemeteries, 
public  and  private.  Wooldridge  vs.  Smith,  243  Mo.  190,  l.c. 
198,  147  s.W.  1019,  and  Mount  vs.  Yount,  220  Mo.  App.  137, 

231  S.W.  119,  120.  And  see  City  of  Caruthersville  vs.  Faris, 
237  Mo.  App.  605,  146  S.W.  2d  80,  84.  A private  cemetery  is 
one  such  as  is  described  in  Section  214.090,  RSMo  1959,  and 
is  for  the  use  of  the  descendants  of  a single  family.  A 
cemetery  such  as  is  described  in  your  letter  is  a public  and 
not  a private  cemetery. 

Obviously,  the  Cemetery  Endowed  Care  Fund  Law  (Sections 
214.270  to  214.410,  RSMo  1961  Supp.)  has  no  application  at  all 
to  private  cemeteries,  and  is  intended  to  apply  to  public 
cemeteries.  However,  Section  214.270(1)  excepts  from  the 
operation  of  the  law  certain  cemeteries  which  would  otherwise 
come  within  the  scope  thereof.  Among  these  exceptions  is  the 
one  here  involved:  religious  organizations  holding  the  same 
for  sale  solely  to  members  and  their  immediate  families.  The 
word  "solely"  is  controlling  and  so  definite  as  to  require  no 
construction.  It  can  mean  as  here  used  only  "exclusively''  and 
"without  exception". 


CONCLUSION 


The  Cemetery  Endowed  Care  Fund  Law  (Sec.  214.270  - 
214.410,  RSMo  1961  Supp.)  applies  to  a religious  organization 
operating  a cemetery  and  which  makes  occasional  sales  to 
persons  who  are  neither  members  of  the  organization  nor  in 
the  Immediate  families  of  such  members.  The  fact  that  the 
purchasers  may  be  of  the  same  religious  faith  as  the  members 
is  wholly  Irrelevant,  Inasmuch  as  the  statute  contains  no 
such  exception. 

The  foregoing  opinio.;,  which  I hereby  approve,  was 
prepared  by  my  assistant,  Howard  L.  McFadden. 

Yours  very  truly. 


HLM:BJ 


th6mAs  f.  £A6Le!tqn 

Attorney  General 


Opinion  No.  100,  Answered  by  Letter 

(Ben  Ely,  Jr. ) 


February  19,  1962 

DOO 


Honorable  Karl  R.  Blackwell 
State  Senator,  22nd  District 
Hillsboro,  Missouri 

Dear  Senator  Blackwell t 

We  are  in  receipt  of  your  letter  of  recent  date  asking 
whether  the  county  clerk  of  a county  which  has  adopted  local 
option  county  voter  registration  under  Chapter  114,  RSMo 
1959*  can,  for  purposes  of  initial  voter  registration, 
designate  additional  places  of  registry  in  each  township 
in  the  county  with  a deputy  county  clerk  in  charge  of 
each. 


Section  114.080,  RSMo  1959*  establishes  the  office  of 
the  county  clerk  as  the  place  of  voter  registration  in 
counties  adopting  local  option  registration.  Section  114.090 
RSMo  1959*  authorizes  the  county  clerk  of  such  a county,  for 
purposes  of  initial  voter  registration,  to  designate  additional 
places  of  registry  in  the  county.  It  reads  as  follows: 

"For  the  initial  registration,  the  county 
clerk  nay  designate  additional  places  of 
registry  in  the  county,  but  these  places 
of  registry  shall  not  exceed  more  than 
one  in  each  township  in  the  county  in 
addition  to  the  office  of  the  cleric  of 
any  city,  town  or  village  who  is  deputized 
by  the  county  clerk  under  this  chapter.  If 
any  additional  place  of  registry  is  established, 
the  county  clerk  shall  place  a deputy  in 
charge  thereof." 

It  will  be  seen  that  the  number  of  additional  places  of 
registry  which  may  be  established  is  limited  to  one  per  township 
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but  If  the  clerk  of  a city,  town  or  village  is  appointed 
deputy  registration  officer,  as  authorized  by  Section  114.100, 
subsection  2,  RSMo  1959,  the  township  In  which  such  clerk 
holds  office  Is  still  entitled  to  one  additional  place  of 
registry.  However,  In  a telephone  conversation  on  February 
5,  1962,  you  advised  us  that  you  are  primarily  concerned  with 
the  registration  of  voters  in  the  northern  part  of  your  county, 
which,  although  It  Is  quite  populous,  contains  no  incorporated 
areas  and  hence  no  city,  town  or  village  clerk  for  the  county 
clerk  to  deputize. 

It  should  also  be  noted  that  the  above  quoted  section 
requires  that  county  clerks  place  a deputy  in  charge  of  each 
additional  place  of  registry.  The  clerk  may  use,  for  this 
purpose,  any  of  the  deputies  provided  for  In  Section  114.100, 
RSMo  1959. 

Under  the  authority  of  the  above  quoted  section  we  believe 
that  the  county  clerk  of  Jefferson  County  can  create  one 
additional  place  of  registry  in  each  township  in  his  county 
for  the  purpose  of  initial  voter  registration  and  that  upon 
such  creation  he  must  place  a deputy  in  charge  thereof. 

Yours  very  truly. 


THOMAS  F.  EAOLETON 
Attorney  General 


CITIES,  TOWNS  Sc  VILLAGES: 
TAXATION: 

PARKS: 

RECREATION: 

ELECTIONS: 


3rd  class  cities  levying  80  cents 
tax  for  municipal  purposes  and  20 
cents  for  park  purposes  may  vote 
tax  levy  for  recreational  purposes. 
Combined  levy  for  park  and  recre- 
ation not  to  exceed  20  cents. 


June  29,  1962 


Honorable  Chester  W.  Hughes 
Representative,  Johnson  County 
208  Broad  Street 
Vfarrensburg,  Missouri 

Dear  Mr.  Hughes: 


OPINION  NO.  102 


We  are  in  receipt  of  your  request  for  an  opinion 
of  this  office  which  reads  as  follows: 


"The  City  of  Warrensburg,  Johnson 
County,  is  a city  of  the  third 
class,  and  a number  of  years  ago, 
acted  under  Section  90.300,  1959 
R.S.  Mo.,  and  adopted  a two  mill 
tax  for  free  public  parks. 

The  City  Council  has  adopted  a 
tax  levy  ordinance  setting  the 
levy  for  general  municipal  services 
at  .80  cents  per  $100.00  assessed 
valuation  and  at  .20  cents  per 
$100.00  assessed  valuation  for 
park  purposes. 

The  71st  General  Assembly  adopted 
Senate  Bill  no.  17  which  purports 
to  authorize  the  submission  to  the 
voters  of  a special  tax  election 
to  authorize  a tax  of  not  more  than 
two  mills  to  be  used  for  recreation- 
al purposes. 

The  following  questions  are  pro- 
pounded to  your  office  for  opinion: 

(1)  Can  the  City  of  warrensburg, 
if  approved  by  the  voters,  levy 
and  collect  an  additional  two  mill 
tax  to  be  used  for  recreational 
purposes  in  view  of  their  present 
levy  for  park  purposes? 
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(2)  If  the  levy  is  voted,  would  It 
be  In  lieu  of  the  existing  park  levy? 

(3)  Does  any  levy  voted  under  Senate 
Bill  No.  17  have  to  be  Included  with- 
in the  constitutional  limitation  for 
taxing? 

(4)  What  is  the  form  of  the  ballot 
to  be  used? 

Senate  Bill  17  of  the  71at  deneral  Assembly  re- 
ferred to  in  your  letter  now  appears  as  Sections  64.750 
to  64.780,  RSMo  Cum.  Supp.  1961. 

Section  64.755*  RSMo  Cum.  Supp.  1961  provides  as 
follows: 


”1.  The  governing  body  or  any  po- 
litical subdivision  may  provide, 
establish,  equip,  develop,  operate, 
maintain  and  conduct  a system  of 
public  recreation,  including  parks 
and  other  recreational  grounds, 
playgrounds,  recreational  centers, 
swimming  pools,  and  any  and  all 
other  recreational  areas,  facilities 
and  activities,  and  may  do  so  by 
purchase,  gift,  lease,  condemnation, 
exchange  or  otherwise,  and  may  em- 
ploy necessary  personnel.  Funds 
to  be  spent  for  such  purposes  may 
be  set  up  in  their  respective  budgets 
by  any  governing  body. 

2.  If  sufficient  funds  cannot  be 
made  available  from  ordinary  levies, 
additional  funds  may  be  raised  by 
a special  tax  levy,  but  no  special 
tax  shall  be  levied  by  any  political 
subdivision  unless  the  rate  and 
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purpose  of  the  tax  Is  submitted  to  a 
vote  and  a two-thirds  majority  of  the 
qualified  voters  voting  thereon  vote 
therefor.  The  rate  of  such  special 
tax  levied  by  a political  subdivision 
or  by  cooperating  political  subdivisions 
shall  not  total  in  the  aggregate  more 
than  two  mills  on  each  one  dollar  as- 
sessed valuation  of  all  real  and  tangi- 
ble personal  property  subject  to  its 
or  their  taxing  powers.  No  two  po- 
litical subdivisions  shall  levy  this 
special  tax  on  the  same  property,  and 
in  the  event  that  any  political  sub- 
division is  now  authorized  by  statute 
to  levy  a tax  for  this  purpose,  the 
combined  levies  authorized  by  such 
statute  and  by  sections  64.730  to  64. 

780  shall  not  exceed  the  larger  levy 
authorized." 

Such  section  is  applicable  to  the  City  of  Warrensburg 
by  virtue  of  the  provisions  of  Section  64.730.  which 
provides  that  the  term  "political  subdivision7'  includes 
cities. 

You  state  that  Warrensburg  now  levies  a tax  of 
two  mills  on  the  dollar  for  public  park  purposes  under 
the  provisions  of  Section  00*500,  RSMo.  Such  section 
whioh  was  re-enacted  in  1949  in  House  Bill  2038  of  the 
65th  General  Assembly  authorizes  oltles  and  towns  of 
the  second  and  third  class  and  those  with  a population 
of  under  30,000  to  levy  a tax  not  in  excess  of  two  mills 
on  the  dollar  for  free  public  parks,  after  being  author- 
ized to  do  so  at  an  election  called  upon  the  petition 
of  100  tax  paying  voters  of  the  city  or  town.  Such 
section  provides  in  part  as  follows: 

"*  * * Such  taxes  shall  be  within  the 
constitutional  limitation  upon  the  power 
of  any  such  city  to  levy  taxes  and  shall 
cease  in  case  the  legal  voters  of  such 
incorporated  city  or  town  shall  so  de- 
termine, by  a majority  vote  at  any  an- 
nual election  held  therein." 


3- 


Honorable  Chester  W.  Hughes 


Section  94.070,  RSMo  1959,  which  was  re-enacted 
in  1945  (Laws  of  1945,  page  1,282),  provides  in  part 
as  follows: 

"In  addition  to  the  levy  aforesaid 
for  general  municipal  purposes,  all 
cities  of  the  third  class  are  hereby 
authorized  to  levy  annually  not  to 
exceed  the  following  rates  of  taxation 
on  all  property  subject  to  its  tax- 
ing power  for  the  following  special 
purposes: 

• • • • • 

(3)  For  recreational  grounds  in  the 
manner  and  at  the  rate  authorized  under 
the  provisions  of  sections  90.500  to 
90.570,  RSMo.’’ 

The  reference  to  "levy  aforesaid  for  general  municipal 
purposes"  In  Section  94.070  is  to  Section  94.060,  RSMo 
1959,  which  provides  for  a levy  of  not  to  exceed  one 
dollar  per  one  hundred  dollar  valuation  which  levy  is 
made  by  the  municipal  legislative  body.  Such  limit  of 
one  dollar  per  one  hundred  dollar  valuation  levy  for 
municipal  purposes  is  also  found  in  Section  11(b)  of 
Article  X of  the  Constitution  of  Missouri. 

It  is  clear  that  parks  are  included  in  the  term 
"recreational  grounds’  found  in  Section  94.070. 

The  provisions  of  Section  94.070  authorizing  a 
levy  for  recreational  grounds  at  the  rate  provided  in 
Sections  90.500  to  90.570,  which  rate  is  two  mills  per 
one  dollar  valuation,  and  which  levy  is  in  addition  to 
the  one  dollar  tax  levy  authorized  by  Section  94.060, 
and  which  is  in  addition  to  the  one  dollar  maximum  tax 
levy  specifically  authorized  for  cities  in  Section  11 
(b)  of  Article  X of  the  Constitution,  are  in  conflict 
with  the  provisions  of  Section  90.500  authorizing  the 
voting  of  a two  mill  levy  for  public  parks  in  cities 
of  the  third  class  which  section  provides  that  such 
taxes  must  be  within  the  constitutional  limit,  at  least 
insofar  as  parks  are  concerned. 
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The  rule  of  statutory  construction  applicable  here 
is  that  where  two  statutes  are  in  direct  conflict  with 
each  other,  the  latter  enactment  prevails  over  the  former. 
The  Supreme  Court  stated  this  rule  in  the  case  of  State 
ex  rel.  City  of  Republic  v.  Smith,  345  Mo.  1158,  139 
SW2d  929,  where  the  Court  said,  l.c.  93*1: 

"*  * * Moreover,  where  there  are  two 
acts  on  one  subject,  the  rule  is  to 
give  effect  to  both  if  possible,  but 
if  the  two  are  repugnant  in  any  of 
their  provisions,  the  later  act,  with- 
out any  repealing  clause,  operates 
to  the  extent  of  the  repugnancy  as 
to  repeal  the  first.  * * *M 

The  fact  that  the  later  enactment.  Section  90.500, 
was  made  by  a revision  bill  does  not  affect  the  appli- 
cation of  thlB  rule  of  statutory  construction.  In  the 
case  of  Montague  v.  Whitney,  298  3W2d  46l,  the  St.  Louis 
Court  of  Appeals  enunciated  such  principle  and  said,  l.c. 
465: 


''*  * * By  the  enactment  of  H.B.  No. 

2049,  the  65th  General  Assembly 
specifically  repealed  Section  11629 
and  enacted  a new  and  different 
statute.  Section  111.010  RSMo  1949, 
providing  specifically  that  the 
provisions  of  'this  chapter'  shall 
not  apply  to  fourth-class  cities. 

The  section  dealing  with  partially 
fraudulent  ballots  was  a part  of 
such  chapter,  and  it  was  thereby 
made  inapplicable  to  fourth-class 
cities." 

Therefore,  the  levy  voted  by  the  voters  of  Warrens- 
burg  under  Section  90.500  is  a levy  within  the  consti- 
tutional limits  of  one  dollar  per  one  hundred  dollars 
valuation  set  forth  in  Section  11  (b)  of  Article  X of 
the  Constitution. 

Since  the  total  tax  levy  for  Warrensburg  is  80  cents 
per  one  hundred  dollars  for  general  municipal  purposes 
and  20  cents  per  one  hundred  dollars  for  park  purposes 
under  Section  90.500,  the  total  levy  in  such  city  is  one 
dollar  per  one  hundred  dollars  valuation.  It  follows 
that  if  any  levy  is  made  under  the  provisions  of  Senate 
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Bill  17,  such  levy  must  be  authorized  by  a vote  under 
the  provisions  of  subsection  2 of  Section  64.755*  since 
the  funds  for  a recreation  system  cannot  be  made  availa- 
ble from  ordinary  levies  which  are  the  levies  within 
the  one  dollar  per  one  hundred  dollar  valuation  consti- 
tutional limit. 

The  last  sentence  in  Section  64.755  provides  that 
if  any  political  subdivision  is  now  authorized  by  statute 
to  levy  a tax  for  "this  purpose'',  the  combined  levies 
authorized  by  the  statute  levying  a tax  for  "this  purpose" 
and  Senate  Bill  17  shall  not  exceed  the  larger  levy 
authorized. 

We  believe  that  the  meaning  of  the  last  sentence 
in  Section  64.755  is  that  any  statute  providing  for  a 
system  of  public  recreation  or  for  parks,  for  recre- 
ational grounds,  for  playgrounds,  for  recreational 
centers,  for  swimming  pools  or  for  recreational  fa- 
cilities and  activities  is  a statute  providing  a levy 
for  the  purpose  of  the  levy  authorized  by  Senate  Bill 
17*  Therefore,  a levy  for  public  parks  authorized 
by  Section  90.500  is  for  the  purpose  referred  to  in 
Section  64.755  and  the  provision  of  the  last  sentence 
of  such  seotlon  is  applicable  when  a levy  is  authorized 
under  Senate  Bill  17.  The  first  sentence  of  Section 
64.755  relating  to  a "system  of  public  recreation" 
specifically  lists  parks  as  one  of  the  components  of 
a system  of  public  recreation.  Further  the  second 
sentence  of  Seotlon  64.755  refers  to  "such  purposes" 
which  means  that  there  are  several  purposes  or  components 
of  a system  of  public  recreation  that  may  be  established 
by  a political  subdivision.  However,  when  in  the  last 
sentence  of  such  section  reference  is  made  to  "this 
purpose"  in  the  singular,  we  believe  that  it  means  any 
purpose  found  in  Section  64.755,  which  is  authorized 
by  another  statute  and  that  therefore  the  authorization 
for  a levy  for  public  parks  under  the  provisions  of 
Section  90.500  is  a levy  for  the  purpose  of  the  levy 
authorized  by  Senate  Bill  17. 

It  follows,  therefore,  that  since  the  purpose  of 
the  park  levy  which  is  a purpose  authorized  by  Senate 
Bill  17  is  now  authorized  by  statute,  that  the  total 
levy  that  can  be  made  under  both  Senate  Bill  17  and 
Section  90.500  be  not  in  excess  of  the  larger  levy. 

Since  Senate  Bill  17  and  Section  90.500  each  authorize 
a maximum  levy  of  two  mills  on  the  dollar,  the  combined 
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levy  cannot  exceed  two  mill a per  one  hundred  dollar 
valuation. 

If  a levy  is  authorized  by  a vote  under  provisions 
of  Senate  Bill  17,  the  olty  council  will  exercise  its 
discretion  as  to  what  levy  will  be  made  under  authori- 
zation of  Section  90.500  and  what  levy  will  be  made 
under  Senate  Bill  17,  but  the  combined  levy  cannot 
exoeed  two  mills  per  one  hundred  dollars  valuation. 

Section  90.510,  RSMo,  makes  clear  the  fact  that  the 
actual  levy  under  Section  90.500  Is  at  the  discretion 
of  the  city  council. 

Section  64.780,  Cum.  Supp.  1961,  provides  as  fol- 
lows: 


"The  provisions  of  sections  64.730 
to  64.780  shall  not  in  any  way  re- 
peal, affect  or  limit  the  powers 
heretofore  or  hereafter  granted  to 
any  county,  olty,  townahlp,  village 
or  school  district,  under  the  provi- 
sions of  any  oharter  or  by  law,  to 
establish,  maintain  and  conduct  parks 
and  other  recreational  grounds  and 
public  re creation." 

Such  section  makes  dear  the  legislative  intent  that 
Senate  Bill  17  should  not  repeal  any  statutes  providing 
a tax  levy  for  parks.  Therefore,  it  is  dear  that  the 
actual  determination  of  the  precise  levies  to  be  made 
under  Seotion  90.500  and  Senate  Bill  17,  if  the  voters 
authorize  a levy  under  Senate  Bill  17  has  been  left  by 
the  legislature  to  the  discretion  of  the  olty  council 
so  long  as  the  combined  levies  do  not  exceed  two  mills 
on  the  dollar. 

The  ballot  in  an  election  under  Senate  Bill  17  must 
state  the  purpose  for  which  authorization  is  being  voted 
and  the  maximum  rate  of  levy  authorized  at  such  election. 


CONCLUSION 

It  is  the  opinion  of  this  office  that  since  the  City 
of  Warrensburg  is  now  levying  80  cents  per  one  hundred 
dollars  valuation  for  general  municipal  purposes  and  20 
cents  per  one  hundred  dollars  valuation  for  park  purposes 
authorized  by  a vote  under  Section  90.500,  RSMo,  such 
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city  can  vote  a levy  of  not  to  exceed  two  mill a per 
one  dollar  valuation  under  the  provisions  of  Senate 
Bill  17  of  the  71 et  General  Assembly,  but  that  the 
city  oounell  oust  exercise  Its  discretion  to  determine 
the  actual  levies  to  be  made  under  the  provisions  of 
Section  90.300,  RSNo  and  Senate  BUI  17  of  the  71et 
General  Assembly,  the  combined  levies  not  to  exceed 
two  mills  per  one  dollar  valuation. 

The  foregoing  opinion,  which  1 hereby  approve, 
was  prepared  by  my  assistant,  C.  B.  Burns,  Jr. 

Very  truly  yours. 


CBBtJh 


IRH  F.  HAflLfiKM 

Attorney  General 
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JUNIOR  COLLEGE  DISTRICTS:  1.  School  districts  operating  junior 

SCHOOLS:  colleges  do  not  have  to  meet  organiza- 

SCHOOL  DISTRICTS:  tional  standards  but  must  meet  all  other 

STATE  AID:  standards  before  being  eligible  to  re- 

ceive state  Junior  college  aid  under 
■ Sec.  165.830,  RSMo  Cum.  Supp.  1961. 

2.  Such  school  districts  are  entitled 
to  state  Junior  college  aid  for  the 
school  year  from  July  1,  1961  to 
June  30*  1962,  with  the  amount  of  such 
aid  to  be  computed  on  the  basis  of  the 
number  of  semester  hours  conqpleted  by 
all  students  in  such  Junior  college 
during  the  preceding  year  from  July  1, 
i960  to  June  30,  I90I. 


April  23,  1962 


Opin.  No.  103  ('62) 


Hon.  Hubert  Wheeler 
Commissioner 

State  Department  of  Education 
Division  of  Public  Schools 
Jefferson  Building 
Jefferson  City,  Missouri 

Dear  Mr.  Wheeler: 

This  is  in  reply  to  your  letter  of  January  29*  1962, 
in  which  you  requested  an  opinion  from  this  office  in 
answer  to  the  following  questions: 

"1.  Would  the  seven  public  school  dis- 
tricts offering  two-year  college  courses 
under  Section  165. 123,  on  the  effective 
date  of  this  act  be  eligible  to  receive 
state  Junior  college  aid  under  Section 
165.830,  subsection  1,  provided  all  scho- 
lastic standards  for  accreditation  as 
established  under  the  new  Junior  college 
act  are  met,  rather  than  meeting  both  the 
organization  standards  required  for  new 
Junior  college  districts  and  the  scholas- 
tic standards  for  accreditation? 

"2.  Would  school  districts  offering  ap- 
proved two-year  Junior  college  courses  on 
the  effective  date  of  this  act  be  eligible 
for  state  Junior  college  aid  this  year, 

1961-62,  based  on  the  semester  hours  of 
college  credit  completed  by  students  in 
the  Junior  college  during  the  preceding 
year,  and  before  the  Junior  college  act 
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took  effect  and  before  the  accreditation 
standards  were  established;  or  whether 
3uch  districts  offering  two-year  college 
courses  would  be  required  to  operate  a year 
after  the  taking  effect  of  the  law  and  on 
the  basis  of  the  scholastic  standards 
established  under  the  new  law  In  order  to 
determine  the  semester  hours  of  college 
credit  consisted  the  preceding  year?" 

We  will  answer  these  questions  In  the  order  they  were  pre 
sented. 

The  questions  deal  with  state  aid  for  Junior  colleges 
under  Section  165.830,  Cum.  Supp.  1961,  which  reads  as 
follows : 


"State  aid  to  junior  colleges  — appor- 
tionment. — 1.  All  students,  resident 
In  the  State  of  Missouri,  attending  schools 
or  classes  of  the  Junior  college  district 
shall  be  Included  In  the  attendance  records 
of  the  Junior  college  district  for  the 
apportionment  of  school  funds.  The  Junior 
college  district  shall  be  entitled  to  re- 
ceive from  state  funds  appropriated  for 
Junior  college  purposes  the  sum  of  two 
hundred  dollars  for  each  thirty  semester 
hours  of  college  credit  completed  by  all 
students  in  the  junior  college  during  the 
preceding  year;  provided,  however,  that 
any  Junior  college  district  organized  under 
the  provisions  of  sections  165.790  to  165.840 
shall  be  entitled  to  state  aid  as  provided 
in  this  section  during  the  first  year  of 
its  organization  on  an  estimated  number  of 
semester  hours  of  college  credit  completed 
by  all  students,  this  estimate  to  be  ad- 
justed on  an  actual  number  of  college 
hours  completed  at  the  end  of  the  year  as 
defined  in  sections  165.790  to  165.840. 

A year  Is  defined  as  from  July  first  to 
June  thirtieth  of  the  following  year.  The 
term  semester  hour  coag>leted  means  for  the 
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purpose  of  such  claims  actual  participation 
(luring  half  or  more  of  the  session  such  course 
Is  offered.  In  the  case  of  semester  hours 
completed  In  a summer  school  session,  the 
claim  for  such  reimbursement  3hall  be  pre- 
sented In  the  claim  covering  that  particular 
school  /ear  In  which  such  summer  session  ends. 

The  actual  number  of  pupils  In  attendance 
shall  be  computed  by  talcing  the  total  number 
of  semester  hours  of  work  in  which  all  junior 
college  students  are  registered  as  of  November 
first  and  March  first  In  any  school  year  and 
dividing  by  thirty. 

"2.  School  districts  offering  two-year 
college  courses  under  section  165.123,  on 
the  effective  date  of  sections  165.790  to 
165. 840  shall  receive  state  aid  under  sub- 
section 1 provided  all  standards  established 
under  and  pursuant  to  sections  165.790  to 
165.840  are  met." 

The  first  paragraph  of  this  section  provides  a formula  for 
determining  the  amount  of  state  aid  to  Junior  college  dis- 
tricts, but  it  does  not  make  any  requirement  for  meeting 
scholastic  or  organizational  standards  before  being  eligible 
to  receive  the  state  aid.  The  second  paragraph  of  this  sec- 
tion provides  that  school  districts  offering  two-year  col- 
lege courses  on  the  effective  date  of  the  act  (October  13, 
1961)  shall  receive  state  aid  the  same  as  regularly  estab- 
lished Junior  college  districts,  provided  the  school  dis- 
tricts offering  two-year  college  courses  meet  all  standards 
established  under  the  Junior  College  District  Act.  In  ans- 
wering your  first  question  we  must  then  determine  what  Is 
meant  by  "all  standards"  In  Paragraph  2 of  Section  165.830. 

Section  165.790  requires  the  State  Board  of  Education  to 
establish  standards  for  the  organization  of  junior  college 
districts.  However,  this  section  does  riot  refer  in  any  way 
to  the  existing  Junior  colleges  which  are  operated  by  school 
districts,  and  the  standards  for  organization  are  therefore 
not  applicable  to  the  existing  Junior  colleges. 

Section  165.793  requires  the  State  Board  of  Education  to 
supervise  both  the  Junior  college  districts  formed  under  the 
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aet  and  the  Junior  colleges  formed  or  In  existence  prior 
to  the  effective  date  of  the  act.  In  subparagraph  (7)  of 
paragraph  2 of  that  section,  the  State  Board  of  Education 
Is  required  to  establish  uniform  minimum  entrance  require- 
ments and  uniform  curricular  offerings  for  all  Junior  col- 
leges, and  in  subparagraph  (9)  thereof  the  State  Board  of 
Education  Is  made  responsible  for  the  accreditation  of 
each  junior  college  under  its  supervision.  This  section 
deal3  with  all  Junior  colleges  and  provides  for  standards 
of  entrance  requirements,  curriculum  and  accreditation, 
but  any  standards  for  organization  are  noticeably  absent 
from  thl3  section. 

Section  165. 840  places  all  Junior  colleges  established 
prior  to  the  effective  date  of  the  act  under  the  supervision 
of  the  State  Board  of  Education  and  requires  such  Junior 
colleges  to  confonn  to  the  scholastic  standards  established 
by  the  State  Board  of  Education.  It  specifically  provides 
that  a school  district  which  now  operates  a junior  college 
may  not  be  dissolved  because  it  does  not  meet  the  standards 
for  organization.  This  section  draws  a clear  distinction 
between  the  scholastic  standards  and  the  standards  for 
organization.  The  scholastic  standards  are  applicable  to 
the  junior  colleges  established  prior  to  the  effective 
date  of  the  act,  but  the  standards  for  organization  do  not 
apply  to  such  school  districts.  " ’The  primary  rule  of  con- 
struction of  statutes  is  to  ascertain  the  lawmakers'  Intent, 
from  the  words  used  if  possible;  and  to  put  upon  the  lang- 
uage of  the  Legislature,  honestly  and  faithfully.  Its  plain 
and  rational  meaning  and  to  promote  Its  objeot,  and  "the 
manifest  purpose  of  the  statute,  considered  historically," 
is  properly  given  consideration.'" — A.  P.  Green  Fire  Brick 
Co.  v.  Missouri  State  Tax  Commission,  277  SW  2d  544,  545. 
When  we  consider  all  of  the  sections  of  the  Junior  College 
District  Act,  we  must  conclude  that  when  the  Legislature 
required  school  districts  offering  two-year  college  courses 
to  meet  "all  standards"  in  order  to  be  eligible  to  receive 
state  aid,  the  Legislature  mea"t  ell  standards  which  were 
applicable  to  such  school  districts.  The  standards  con- 
cerning entrance  requirement,  accreditation  and  scholastic 
standards  are  applicable  to  the  school  districts  offering 
two-year  college  courses.  Such  standards  must  be  met  before 
the  school  district  is  entitled  to  receive  state  aid.  The 
standards  for  organization  are  not  applicable  to  school  dis- 
tricts offering  two-year  college  courses  on  the  effective 
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date  of  the  act,  and  therefore  such  school  districts  do  not 
need  to  meet  these  standards  for  organization  in  order  to  be 
eligible  to  receive  state  aid  under  Section  165. 830. 

This  conclusion  is  supported  by  a reasonable  interpreta- 
tion of  the  language  contained  in  Section  165.837.  In  this 
section  it  is  provided  that,  "...whenever  the  area  of  an 
entire  school  district  which  adjoins  a district  offering  a 
two-year  college  course  under  Section  165.123,  RSMo,  on  the 
effective  date  of  this  act  and  receiving  aid  under  subsec- 
tions 1 and  T of  Section  165.830*  desires  to  be  attached 
thereto  for  Junior  college  purposes  only  ...",  such  annexa- 
tion is  completed  under  Section  165.300  and  a special  Junior 
college  district  i3  established.  This  section  further  pro- 
vides that,  "...If  the  state  board  of  education  finds  that 
refusal  to  honor  the  petition  for  annexation  has  been  made 
without  good  cause,  the  state  board  in  its  discretion  may 
withhold  a portion  or  all  of  the  state  aid  from  said  district 
which  is  payable  under  the  provisions  of  sections  165.790  to 
165. 840.”  From  the  quoted  portions  of  this  section,  it  Is 
clear  that  the  Legislature  Intended  that  school  districts 
operating  Junior  colleges  on  the  effective  date  of  this  act 
were  to  receive  state  aid  under  Section  165.830.  It  is  also 
clear  it  was  Intended  that  3uch  school  district  does  not 
have  to  comply  with  any  standards  for  organization  in  order 
to  receive  this  state  aid,  and  the  last  sentence  of  Section 
165.837,  supra,  provides  one  express  situation  in  which  the 
state  aid  may  be  withheld  from  both  a regularly  established 
Junior  college  district  and  a school  district  offering  a 
two-year  college  course  under  Section  165.123*  RSMo.  That 
express  situation  permitting  the  withholding  of  state  aid 
from  such  a school  district  deals  with  a problem  In  the 
annexation  of  land  to  Junior  college  districts. 

That  peculiar  situation  involving  an  annexation  problem 
authorizes  the  withholding  of  state  aid.  In  order  to  with- 
hold the  aid  it  must  have  been  forthcoming  in  the  first  in- 
stance. There  is  no  requirement  that  the  seven  school  dis- 
tricts now  operating  Junior  colleges  must  meet  the  standards 
for  organization  in  order  to  continue  operation.  Rather, 
Section  165.340  states  that  3uch  a district  shall  not  be  dis- 
solved because  it  does  not  meet  the  standards  for  organization. 
In  our  opinion  to  you  of  November  9*  1961,  we  held  that  a 
Junior  college  district  organized  under  the  provisions  of 
the  Junior  College  District  Act  cannot  force  a discontinuance 
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or  dissolution  of  a junior  college  operated  by  a public 
school  district  so  long  as  such  Junior  college  conforms 
to  the  scholastic  standards  established  by  the  State  Board 
of  Education.  In  other  words,  a public  school  district 
operating  a Junior  college  does  not  have  to  meet  the  stan- 
dards for  organization  of  a Junior  college  district.  It 
necessarily  follows  that  they  are  entitled  to  state  aid 
without  meeting  the  standards  for  organisation. 

It  therefore  appears,  from  a consideration  of  all  of 
the  sections  of  the  Junior  College  District  Act,  that 
school  districts  offering  two-year  college  courses  do  not 
have  to  meet  the  standards  for  organization  of  Junior 
college  districts  In  order  to  be  eligible  to  receive  state 
aid  under  the  provisions  of  Section  165.830,  and  we  so  rule 
in  answer  to  your  first  question. 

Your  second  question  deals  with  the  effective  date  of 
eligibility  to  receive  state  aid  and  the  basis  or  formula 
for  determining  the  amount  of  state  aid  to  be  received  by 
the  district.  In  answer  to  your  first  question,  we  deter- 
mined that  it  was  not  necessary  for  a school  district  offer- 
ing a two-year  college  course  on  the  effective  date  of  the 
Junior  College  District  Act  to  meet  the  standards  for  organ- 
ization of  junior  college  districts  In  order  to  be  eligible 
for  state  aid.  There  were  seven  public  school  districts 
offering  two-year  college  courses  under  Section  165.123, 

RSHo,  on  the  effective  date  of  the  new  Junior  College  Dis- 
trict Act,  and  these  seven  public  school  districts  are 
Plat  River,  Joplin,  Kansas  City,  Moberly,  St.  Joseph, 

St.  Louis  City,  and  Trenton.  In  your  opinion  request  you 
assumed  that  the  established  accreditation  and  scholastic 
standards  would  doubtlessly  be  met  by  these  existing  seven 
junior  colleges.  In  answering  your  seoond  question,  we 
also  assume  that  these  seven  junior  colleges  will  meet  all 
standards,  except  the  standards  for  organization. 

We  note  that  scholastic  standards  have  been  established 
by  the  State  Board  of  Education,  and  these  standards  have 
been  promulgated  in  a publication  entitled  "Principles, 
Regulations  and  Standards  for  the  Organization  and  Accredita- 
tion of  Public  Junior  Colleges  in  Missouri",  published  by 
the  State  Department  of  Education  in  January  of  1962.  We 
reiterate  that  for  the  purposes  of  this  opinion  it  is  as- 
sumed that  the  seven  existing  public  junior  colleges  in 
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Mssourl  meet  these  scholastic  standards. 

Uhder  paragraph  2 of  Section  165.830,  these  3even 
school  districts  operating  Junior  colleges  are  to  receive 
state  aid  the  same  as  regularly  established  junior  college 
districts.  Therefore,  for  this  purpose,  we  should  treat 
the  words  "Junior  college  district"  as  used  in  paragraph  1 
of  Section  165.830  as  including  the  seven  existing  public 
Junior  colleges.  The  "...Junior  college  district  shall  be 
entitled  to  receive  from  state  funds  appropriated  for 
junior  college  purposes  the  sum  of  two  hundred  dollars  for 
each  thirty  semester  hours  of  college  credit  consisted  by 
all  students  In  the  Junior  college  during  the  preceding 
year;  ...."  A year  is  defined  as  from  July  1 to  June  30 
of  the  following  year.  Since  the  Junior  College  District 
Aot  became  effective  on  October  13,  1961,  the  first  year 
during  which  any  Junior  college  district  could  be  eligible 
for  state  aid  would  be  during  the  year  from  July  1,  1961 
to  June  30,  1962.  The  preceding  year  would  have  been  from 
July  1,  i960  to  June  30,  1961.  All  of  the  seven  pre-existing 
junior  colleges  were  in  operation  during  the  year  from 
July  1,  i960  to  June  30,  1961.  They  therefore  have  a pre- 
ceding year  on  which  to  compute  the  amount  of  state  aid 
to  which  they  are  entitled.  Uhder  the  plain  wording  of 
this  statute,  both  the  junior  college  district  and  the 
seven  existing  Junior  colleges  are  entitled  to  state  aid. 

We  believe  the  Legislature  intended  that  they  should  re- 
ceive the  state  aid  for  the  first  school  year  after  the 
effective  date  of  the  Junior  College  District  Act.  It  is 
this  act.  Itself,  which  establishes  or  creates  the  state 
aid  and  there  Is  nothing  wrong  with  the  requirement  In  the 
law  that  the  amount  of  the  state  aid  to  be  received  In  the 
first  year  is  to  be  deteroined  by  the  number  of  semester 
hours  completed  during  the  school  year  prior  to  the  effec- 
tive date  of  the  act.  The  intention  of  the  Legislature 
that  the  state  aid  should  be  given  at  the  earliest  possible 
time  is  demonstrated  by  the  terms  of  Section  165. 830  which 
provide  that  a Junior  college  district  organized  under  the 
act  Is  entitled  to  state  aid  during  the  first  year  of  Its 
organization  on  an  estimated  number  of  semester  hours. 

Without  this  provision  a newly  organized  Junior  college  dis- 
trict would  not  be  entitled  to  any  state  aid  during  its 
first  year,  because  it  would  have  no  preceding  year  in 
which  semester  hours  were  completed  to  use  as  a basis  for 
determining  the  amount  of  state  aid  to  which  it  would  be 
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entltled.  But  the  Legislature,  in  its  wisdom  and  in  further- 
ance of  its  intention  that  all  junior  colleges  should  receive 
the  state  aid  as  soon  as  possible,  made  specific  provisions 
for  this  condition.  The  Legislature  could  also  have  made 
specific  provisions  governing  the  receiving  of  state  aid  by 
the  seven  existing  junior  colleges  for  the  first  year  in 
which  the  act  became  effective,  but  it  did  not  do  so,  thereby 
fortifying  the  plain  meaning  which  we  attribute  to  and  streng- 
thening the  interpretation  which  we  have  placed  on  the  general 
provisions  of  Section  165.830  — that  the  seven  school  dis- 
tricts offering  two-year  college  courses  under  Section  165.123 
RSMo,  on  October  13,  1961,  are  to  receive  state  aid  for  the 
year  from  July  1,  1961  to  June  30,  1962  on  the  basis  of  the 
number  of  cemoster  hours  completed  by  all  students  in  such 
junior  college  during  the  preceding  year  from  July  1,  i960 
to  Juns  30,  1961. 

The  express  wording  of  Section  165.837,  supra,  concerning 
the  withholding  of  state  aid  in  a peculiar  situation  involv- 
ing an  annexation  problem  which  we  discussed  previously  in 
answer  to  your  first  question  also  supports  the  conclusion  we 
have  reached  in  answer  to  your  second  question. 

From  this  interpretation  of  these  sections,  in  answer  to 
your  second  question,  we  are  of  the  opinion  that  school  dis- 
tricts offering  two-year  college  courses  under  Section  165. 123 
RSMo,  on  October  13,  1961,  are  not  required  to  operate  a year 
after  the  effective  date  of  the  Junior  College  District  Act 
on  the  basis  of  the  scholastic  standards  established  under 
the  Junior  College  District  Act  in  order  to  determine  the 
semester  hours  of  college  credit  completed  during  the  preced- 
ing year.  Rather,  they  are  entitled  to  receive  state  Junior 
college  aid  for  the  school  year  from  July  1,  1961  to  June  30, 
1962  on  the  basis  of  the  number  of  semester  hours  completed 
by  all  students  in  such  Junior  college  during  the  preceding 
year,  from  July  1,  i960  to  June  30,  1961. 


CONCLUSION 


It  le  therefore  the  opinion  of  this  office,  as  follows: 

1.  Public  school  districts  operating  junior  colleges 
in  Missouri  on  the  effective  date  of  the  Junior  College  Dis- 
trict Act  do  not  have  to  meet  the  standards  for  organization 
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of  Junior  college  districts  in  order  to  receive  state  aid 
to  junior  colleges  under  Section  165.830,  RSHo  Cum.  Supp. 
1961. 


2.  Assuming  that  they  meet  all  standards  except  stan- 
dards for  organisation  under  the  Junior  College  District 
Act,  public  school  districts  offering  two-year  college 
courses  under  Section  165.123*  RSMo,  on  October  13*  1961* 
are  entitled  to  receive  3tate  Junior  college  district  aid 
under  Section  165.830,  RSXo  Cum.  Supp.  1961,  for  the  school 
year  from  July  1,  1961  to  June  30,  1962  on  the  basis  of 
the  number  of  semester  hours  completed  by  all  students  in 
such  Junior  college  during  the  preceding  year  from  July  1, 
i960  to  June  30,  1961. 

Thi3  opinion,  which  I hereby  approve,  was  prepared  by 
my  assistant,  Wayne  W.  Waldo. 


Very  truly  yours. 


Attorney  General 


WILLS : 

PROBATE  COURT: 


The  Probate  Court  must  keep  the 
original  will  permanently  in  its 
files . 


OPINION  No.  105. 


July  10,1962 


Honorable  T.  E.  Lauer 
Prosecuting  Attorney 
County  of  Callaway 
'FultOn,  Missouri 

Dear  Mr*  Lauer s 

This  is  in  reply  to  your  opinion  request  of  January 
29,  1962,  wherein  you  ask: 

"Probate  Judge  John  Yates  of  Cal- 
laway County  has  requested  that  1 
obtain  from  your  office  an  opinion 
as  to  the  power  of  the  Probate  Judge 
to  replace  original  copies  of  pro- 
bate instruments  in  the  court  files 
with  photographic  copies  thereof* 

The  files  of  the  Probate  Court  here 
contain  many  very  old  wills  and  other 
documents,  some  going  back  into  the 
1330s*  Many  of  these  wills  and  other 
documents  are  in  very  poor  shape,  and 
are  rapidly  falling  to  pieces*  The 
court  records  themselves  are,  of 
course,  in  a number  of  bound  books 
and  are  in  reasonably  good  shape; 
the  question  here  involves  the  original 
instruments  and  documents  themselves, 
which  are  now  contained  in  numerous 
old  probate  files  and  wrappers* 

"A  further  question  arises,  if  the 
original  wills  and  other  documents 
can  be  replaced,  as  to  what  disposi- 
tion should  be  made  of  the  originals. 

In  Callaway  County,  there  are  a number 
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of  living  descendants  of  the  long- 
deceased  testators  mho  mould  like 
to  obtain  the  old  mills  in  order  to 
preserve  them.  Would  it  be  mithin 
the  pomer  of  the  Probate  Judge,  after 
replacing  the  original  mill  or  other 
document  mith  a photograph,  to  turn 
over  the  original  document  to  either 
the  descendants  of  the  decedents  in- 
volved, or  to  an  educational  institu- 
tion, public  library,  or  historical 
society?* 

Section  463*550,  RSIto  1949,  specifically  provided 
for  the  retention  by  the  clerk  of  the  probate  court  of 
the  original  mill  filed  for  probate.  Said  section  stated: 

•All  mi)JLs  shall  be  recorded  by  the 
clerk  of  the  probate  court,  in  a book 
kept  for  that  purpose,  mithin  thirty 
days  after  probate,  and  the  originals 
shall  be  carefully  filed  in  his  office.* 

This  section,  homever,  mas  repealed  by  the  Lams  of  1955* 
and  replaced  by  Section  472*230.  HSMo  1959,  mhich  specifies 
the  records  that  must  be  maintained  by  the  probate  court. 
Said  section  states,  in  part,  as  folloms: 

"1.  The  court  shall  keep  the  fol- 
lomingt 

(4)  A record  of  mills  exhibited 
to  be  proven  properly  indexed,  in 
mhich  shall  be  recorded  such  mills. 

. . .H 


It  is  noted  that  this  section  of  the  statute  does  not 
contain  any  language  requiring  the  clerk  of  the  probate 
court  to  retain  the  original  mills.  Said  section  merely 
requires  that  the  mill  be  "recorded.* 

Homever,  a reviem  of  our  statutes  as  a mhole  indicates 
a clear  intent  that  the  mill  be  presented  to  the  Probate 
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Court  and  retained  in  the  permanent  files  of  said  Court. 

Section  473*043*  RSMo  1959*  provides  that  upon  the 
death  of  the  testator,  the  person  having  custody  of  the 
will  "shall  deliver  it  to  the  probate  court,”  and  if  he 
so  refuses,  the  court  may*  by  legal  powers,  compel  him  to 
produce  the  will. 

Section  473*047*  RSMo  1959*  holds  that  when  any  will 
is  "exhibited  to  be  proven"  proof  may  be  taken  and  a cer- 
tificate of  probate  or  rejection  be  granted. 

Section  473*050,  RSMo  1959*  provides  that  no  proof  of 
any  will  shall  be  taken  nor  any  certificate  of  probate  is- 
sued unless  the  will  "has  been  presented”  to  the  probate 
judge  or  clerk  within  nine  months  of  the  date  of  notice  of 
letters. 

In  Keys  v.  Keys*  Estate,  217  Mo.  4#,  116  S.  W.  537,  541, 
the  Court  held  that  a claim  was  "exhibited  and  presented"  to 
the  Probate  Court  for  allowance  when  it  was  deposited  in  court 
and  filed  by  the  clerk. 

Furthermore , Section  473*073,  RSMo  1959,  provides  that 
"the  will  shall  be  admitted  to  probate."  if  certain  findings 
are  made  by  the  Court  ( underlining  supplied ) • 

Section  473*080,  RSMo  1959,  provides  that  the  certifi- 
cate of  probate  or  rejection  "shall  be  attached  to  each 
written  will  which  Is  in  the  custody  of  the  Court*  (under- 
lining supplied). 

Section  473*087,  RSMo  1959,  provides  that  no  will  ia 
effectual  for  the  purpose  of  proving  title  to,  or  the  right 
to  the  possession  of,  any  real  or  personal  property,  dis- 
posed of  by  the  will,  "until  It  Jvag  been . admitted  to  probate" 
(underlining  supplied). 

In  Missouri  Practice,  Tol.  3 (Probate  Law  and  Practice) 
Section  498,  Records  of  the  Probate  Court,  it  is  stated  at 
page  451 t 


"The  clerk  must  maintain  a separate 
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roll  or  file  of  the  original  papers 
and  documents  filed  in  each  estate 


cum 


t is  required  that  several  of  the  more 
important  documents  be  recorded  at  length 
in  records  maintained  for  each  of  the 


types  of  the  documents  to  be  recorded." 
(Underlining  supplied) 


In  Vorhees  v.  Denny,  372  111.  78,  22  N.  E.  2d  677, 
the  court  interpreted  the  word  "probate"  when  used  as  a 
noun.  In  doing  so,  the  court  quoted  from  2 Black stone’s 
Commentaries,  wherein  it  was  stated  that  when  a will  is 
proved  "the  original  must  be  deposited  in  the  registry  of 
the  ordinary  and  a copy  thereof  in  parchment  is  made  out 
under  the  seal  of  the  ordinary  and  delivered  to  the  executor 
or  administrator,  together  with  a certificate  of  its  having 
been  proved  before  him,  all  of  which  together  is  usually 
styled  the  probate."  The  Court  further  stated  at  pages 
678-6791 


"This  definition  indicates  that  the 
term  ’probate*  when  used  as  a noun, 
as  distinguished  from  various  portions 
of  the  procedure  wherein  the  word  is 
occasionally  used  as  a verb,  broadly 
contemplates  the  combined  result  of 
all  the  procedural  acts  necessary  to 
the  establishment  of  the  will  as  a 


title  instrument.  The  probate  is  not 
complete  when  the  will  is  filed  nor 
when  the  petition  to  admit  it  to  pro- 
bate is  deposited  with  the  clerk. 
Neither  is  it  complete  when  the  testi- 
mony of  the  subscribing  witnesses  has 
been  taken  and  reduced  to  writing, 
nor  even  when  the  court  has  ordered 


that  it  be  admitted  to  probate.  • It 
is  only  when  all  of  these  things  com- 
bined have  been  done,  and  the  will 
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court,  that  it  can  be  said  the  will 
has  actually  been  * admitted  to  pro- 
bate*." (Underlining  supplied) 

In  view  of  the  foregoing,  it  is  concluded  that  the 
requirement  of  Section  472.2 §0(4)  is  not  to  be  deemed  as 
authority  for  removing  the  original  will  from  the  court 
file,  but  rather  is  a requirement  that  a recorded  copy  of 
such  original  will  be  maintained  in  the  court  file  in  ad- 
dition to  and  not  in  substitution  for  said  original  will. 


CONCLUSION 


It  is  the  opinion  of  this  office  that  the  Probate 
Court  must  keep  the  original  will  permanently  in  its 
files. 


The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  assistant  Oeorge  W.  Draper, II. 


Very  truly  yours. 


THOMAS  P.  KAGLETON 
Attorney  General 


GVP  le 


Opinion  Request  No.  113  answered 
by  letter  (O’Malley) 


i FILED 

March  19,  1962 


Honorable  W.  D.  Hibler,  Jr., 

Member,  Missouri  House  of 
Representatives , 

Brunswick,  Missouri 

Dear  Mr.  Hibler: 

This  letter  of  advice  is  issued  in  lieu  of  a formal  opinion 
in  answer  to  your  inquiry  of  February  3,  1962  in  relation  to  the 
legal  sufficiency  of  the  published  financial  statement  of  the 
City  of  Salisbury,  Missouri  covering  the  period  from  July  1,  1961 
to  January  1,  19o2. 

From  time  to  time,  the  Attorney  General *3  office  has  been 
asked  to  consider  financial  statements  of  fourth  class  cities 
under  Section  79.160,  RSMo  1959,  with  a view  to  determining  whether 
such  statements  are  sufficiently  "full  and  detailed". 

There  are  no  appellate  court  decisions  in  Missouri  construing 
the  aforementioned  statutes  and  the  words  "full  and  detailed". 
However,  Circuit  Judge  Phil  H.  Cook  of  the  Fifteenth  Judicial  Cir- 
cuit of  Missouri,  did  hear  a case  on  the  question  and  handed  down 
a written  decision  on  April  14,  1958. 

I am  enclosing  (l)  a copy  of  Judge  Cook' s decision,  (2)  a copy 
of  the  financial  statement  of  the  City  of  Hamilton,  Missouri,  giving 
rise  to  the  litigation,  as  published  in  the  Advocate -Hamiltonian 
under  date  of  February  2,  1956,  and  (3)  a copy  of  such  City’s  finan- 
cial statement  published  in  the  Advocate -Hamiltonian  under  date  of 
January  18,  1962,  such  latter  statement  effecting  compliance  with 
Judge  Cook’s  decision  of  April  14,  1958. 

Until  such  time  as  either  the  Legislature  or  our  appellate 
courts  spell  out  what  is  meant  by  "full  and  detailed"  we  would 
suggest  that  Judge  Cook's  opinion  be  considered  as  a guide  for  the 
preparation  of  future  financial  statements. 

Yours  very  truly. 


J DO ' M/MW 

Encs 


m5KK5  FTT^GTETOW 

Attorney  General 


OPINION  NO.  Il6,  Answered  by  Letter 

(Ben  Ely,  Jr.) 


March  1,  1962 


Honorable  Norman  H.  Anderson 
Prosecuting  Attorney 
St.  Louis  County  Courthouse 
Clayton,  Missouri 

Dear  Mr.  Anderson: 

We  are  in  receipt  of  your  letter  of  February  9,  1962, 
in  which  you  ask  our  opinion  concerning  H.B.  542,  71 e t General 
Assembly  (now  Section  79*050  RSMo  Cum.  Supp.  1961),  which 
reads  as  follows: 

"The  following  officers  shall  be  elected 
by  the  qualified  voters  of  the  city,  and 
shall  hold  office  for  the  term  of  two 
years  and  until  their  successors  are  elected 
and  qualified,  to  wit:  Mayor  and  board  of 
aldermen.  The  board  of  aldermen  may  provide 
by  ordinance,  after  the  approval  of  a majority 
of  the  voters  voting  at  an  election  at  which 
the  issue  is  submitted,  for  the  appointment 
of  a collector  and  for  the  appointment  of 
a chief  of  police,  who  shall  perform  all 
duties  required  of  the  marshal  by  law,  and 
any  other  police  officers  found  by  the  board 
of  aldermen  to  be  necessary  for  the  good 
government  of  the  city.  If  the  board  of 
aldermen  does  not  provide  for  the  appointment 
of  a chief  of  police  and  collector  as  pro- 
vided by  this  section,  a city  marshal  and 
collector  shall  be  elected,  and  the  board 
of  aldermen  may  provide  by  ordinance  that 
the  same  person  may  be  elected  marshal  and 
collector,  at  the  same  election,  and  hold 
both  offices  and  the  board  of  aldermen  may 
provide  by  ordinance  for  the  election  of  city 
assessor,  city  attorney,  city  clerk  and 
street  commissioner,  who  shall  hold  their 
respective  offices  for  a term  of  two  years  and 
until  their  successors  shall  be  elected  or 
appointed  and  qualified ." 


You  have  asked  whether  the  provisions  of  this  section 
entitle  fourth  class  cities  to  provide  for  the  appointment 
of  either  a chief  of  police  or  collector  or  whether  It 
requires  that  both  offices  be  either  elective  or  appointive. 

It  Is  our  opinion  that  the  word  "and"  as  underlined 
above,  must  be  construed  as  "or"  In  order  to  give  effect  to 
the  Intention  of  the  legislature  In  passing  this  section.  There 
being  no  connection  between  the  duties  and  functions  of  the 
two  offices  there  exists  no  logical  reason  why  those  who  hold 
them  should  be  selected  In  the  same  manner. 

Your  attention  Is  directed  to  the  last  part  of  the  section 
which  authorizes  the  Board  of  Aldermen  to  "provide  by  ordinance 
for  the  election  of  city  assessor,  city  attorney,  city  clerk 
and  street  commissioner  • • • ",  The  word  "andn  Is  used  here 
obviously  In  the  disjunctive;  we  believe  that  this  use  Is 
analogous  to  the  use  In  connection  with  the  provisions  con- 
cerning the  chief  of  police  and  collector. 

Mfe  are  therefore  of  the  opinion  that  the  provisions  of 
Section  79*030,  RSMo  Cum,  Supp.  1961,  regarding  the  appointment 
or  election  of  chiefs  of  police  and  collector's  in  cities  of 
the  fourth  class,  must  be  construed  in  the  disjunctive.  The 
Board  of  Aldermen  of  such  city  may  provide  that  one  of  these 
offices  be  filled  by  appointment  without  having  to  provide  that 
the  other  be  filled  in  the  same  manner. 

Yours  very  truly. 


Attorney  General 


OPINION  REQUEST  NO.  119 
answered  bv  letter. 


March  15,  1962 


Honorable  Charles  A.  Weber 
Prosecuting  Attorney 
Ste.  Genevieve  County 
Ste.  Genevieve,  Missouri 

Dear  Mr.  Weber: 

This  i3  in  reply  to  your  opinion  request  of  February 
14,  1962,  in  which  you  state: 

"I  would  like  an  opinion  on  tha  fol- 
lowing circumstances! 

"In  October  of  1961  a defendant  was 
convicted  of  a misdemeanor  in  the 
Magistrate  Court  of  Ste.  Genevieve 
County,  Missouri.  Within  the  al- 
lotted time  the  defendant  appealed 
this  conviction  to  the  Circuit  Court 
and  the  case  was  3et  down  for  trial 
in  November  of  1961.  On  the  day  set 
for  trial  the  defendant  did  not  appear 
and  his  appeal  was  dismissed  by  the 
Circuit  Court.  The  defendant  did  not 
perfect  an  appeal  to  a higher  court. 

"My  question  is  this:  Since  the  con- 
viction in  the  Magistrate  Court  the 
defendant  has  not  paid  the  fine  and 
costs  assessed  by  the  magistrate,  and 
since  the  appeal  was  dismissed  by  the 
Circuit  Court,  would  a committment  bo 
issued  from  the  Magistrate  Court  which 
had  original  jurisdiction,  or  should 
it  be  issued  by  the  Circuit  Court." 

I have  enclosed  an  opinion  of  this  office,  dated 
March  25,  1954,  to  Honorable  Stephen  Pratt,  Prosecuting 
Attorney  of  Clay  County,  which  holds  that  when  a magis- 
trate court’s  conviction  is  dismissed  on  appeal  by  the 
Circuit  Court,  said  judgment  and  conviction  of  the  magis- 
trate court  is  reinstated  and  becomes  of  full  force  and 
effect. 
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The  folio-wing  cases  are  also  in  support  of  this  hold- 
ing: Bams  v.  Holland,  3 Mo.  47;  Runkle  v.  Hagan,  3 Mo. 
234.  Manion  v.  State,  11  Mo.  578. 

On  the  basis  of  the  enclosed  opinion,  the  misdemeanor 
conviction  in  the  f!agistrate  Court  of  Ste.  Genevieve  County 
would  be  reinstated  and  become  of  full  force  and  effect  as 
a result  of  the  appeal  dismissal  by  the  circuit  court. 

Therefore,  the  commitment  of  thi3  defendant  would  issue 
from  the  Magistrate  Court  of  Ste.  Genevieve  County  and  not 
from  the  circuit  court  which  dismissed  defendant’s  appeal. 


Very  truly  yours, 


THOMAS  F.  BAGLBTON 
Attorney  General 


GWD  lc 
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TEACHERS  Opinion  No.  120  answered  by  letter. 

CONFLICT  OF  INTEREST 
AGAINST  PUBLIC  POLICY 


July  5,  1962 


Honorable  Norman  H.  Anderson 
Prosecuting  Attorney 
St*  Louis  County 
Courthouse 
Clayton,  Missouri 

Dear  Mr*  Anderson* 

Reference  Is  made  to  your  request  for  an  opinion  of  this 
office  reading  In  part  as  follows* 

"There  has  been  evidence  presented  that 
in  some  Instances  various  music  instructors 
and  directors  employed  by  school  districts 
are  engaged  in  the  practice  of  'recommending ' 
certain  music  retail  outlets  to  their  stu- 
dents for  the  purchase  of  musical  instruments* 

Upon  the  sale  of  the  musical  instrument  from 
these  outlets,  a commission  is  paid  to  the 
said  musical  director* 

"Although  these  instruments  are  purchased 
by  individuals  and  not  by  school  districts, 
we  are  interested  in  ascertaining  whether 
or  not  the  arrangements  described  above  would 
create  any  conflict  and  would  also  create 
any  unjust  influence  and  restriction  on  the 
individual  purchasing  the  instruments* 

"Your  office  is  being  contacted  on  this 
matter  for  an  opinion  because  of  the  quasi - 
public  position  in  which  is  found  the  music 
directors  of  the  public  sohools  in  the  county* 

A further  reason  it  was  brought  to  our 
attention  is  that  a particular  music  retailer 
has  inquired  as  to  the  legality  of  this  matter 
before  engaging  in  said  practice 
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Although  the  described  practice  of  recommending  for 
c omission  would  appear  to  create  a conflict  of  Interest 
and  create  an  unjust  Influence  and  restriction  on  the 
Individual  purchasing  the  Instrument,  particularly  In  view 
of  the  highly  confidential  relationship  of  a teacher  and 


pupil.  It  Is  our  view  that  the  present  criminal  statutes  of 
Missouri  do  not  prohibit  the  practice  In  question. 


Yours  very  truly. 


PAS  lint 


Attorney  Oeneral 


Opinion  122,  Answered  by  Letter 
(Joseph  Nessenfeld) 


March  12,  19^2 

1X3 

Mr-.  Charles  D.  Trigg 
Comptroller  and  Budget  Director 
State  Capitol 
Jefferson  City,  Missouri 

Dear  Mr.  Trigg: 

This  will  reply  to  your  recent  letter  requesting 
our  informal  opinion  as  follows: 

1 respectfully  request  an  informal 
opinion  regarding  the  State's  obliga- 
tion for  the  payment  of  gross  earnings 
tax  on  utility  bills.  Is  the  State 
exempt  from  such  tax  or  liable  for 
payment  of  the  tax?" 

As  we  understand  your  question,  the  tax  is  a license  tax 
imposed  upon  tne  utility  based  upon  the  gross  receipts.  It 
is  not  imposed  upon  the  consumer.  There  is  no  question  con- 
cerning the  right  of  the  municipality  to  Impose  such  a 
license  tax.  Jee  Union  Electric  Co.  v.  City  of  St.  Charles, 
Mo.  Sup.,  181  S.W.  2d  526.  In  that  case,  it  was  held  that  a 
license  tax  measured  by  gross  receipts  does  not  constitute, 
directly  or  indirectly,  a sales  tax. 

The  mere  fact  the  utility  presently  lists  the  tax 
separately  from  the  other  portion  of  the  charge  for  its 
services  does  not  have  the  effect  of  making  the  tax  one 
imposed  upon  the  consumer.  The  charge  for  the  services 
rendered  is  the  aggregate  amount  shown  on  the  bill  including 
that  portion  of  the  charge  represented  by  the  "tax".  "The 
utility  remains  the  party  taxed,  and  the  utility  still  pays 
the  tax."  See  State  ex  rel  City  of  West  Plains  v.  Public 


Service  Corani salon.  Mo.  Sup.,  310  S.W.  2d  925,  934 j and 
State  ex  rel  Hotel  Continental  v.  Burton,  Mo.  Sup.,  334 
S.W.  2d  75*82.  The  tax  is  but  one  expense  of  operation. 

The  last  two  cited  cases  hold  that  the  Public  Service 
Commission  nay  authorize  a utility  to  state  the  amount  of  the 
tax  separately  from  the  oalance  of  the  customers'  charges, 
and  thereby  "partially  Itemize"  the  bills.  However,  irrespective 
of  the  method  of  billing,  the  money  with  which  the  utility 
pays  the  tax  is  necessarily  obtained  in  every  Instance  from 
the  customers.  The  incidence  of  the  gross  receipts  tax 
is  not  changed  by  the  fact  that  charges  are  itemized. 

It  may  be  added  that  there  1b  no  constitutional  prohibition 
against  the  assessment  of  an  excise  tax  upon  the  State  of 
Missouri.  See  State  ex  rel  Missouri  Portland  Cement  Co. 
v.  Smith,  90  S.W.  2d  405  (which  involved  the  1875  Constitu- 
tion). Section  6 Article  X of  the  1945  Constitution  exempts 
only  the  real  and  personal  property  of  the  state  from  taxation. 

We  are  aware  of  no  provision  in  the  law  which  would  exempt  the 
State  of  Missouri  from  liability  for  that  portion  of  the 
charge  of  the  utility  for  service  rendered  which  results  from 
the  levy  of  an  excise  tax  such  as  the  gross  receipts  license 
charges  of  various  municipalities. 

It  is  our  opinion,  therefore,  that  the  otate  is  liable  for 
payment  of  the  bills  in  the  situation  set  forth  in  your  letter. 

Yours  very  truly. 


MSsTTMEW 

Attorney  General 


JNxiqs 


Opinion  Request  No.  123  answered  by 
letter  by  Howard  L.  McFadden. 


February  28,  1962 


Honorable  Stephen  E.  Strom 
Prosecuting  Attorney 
Cape  Girardeau  County 
First  Federal  Savings  Building 
Cape  Girardeau,  Missouri 

Dear  Sir: 

This  is  in  response  to  your  request  of  February  22, 

1962  for  an  opinion  stated  by  you  as  follows: 

"Is  the  recorder's  fee  for  making  and 
preserving  direct  and  inverted  indexes 
to  deed  books  limited  to  20$  for  each 
instrument  indexed,  regardless  of  the 
number  of  parties  to  the  instrument? 

"Does  the  statutory  fee  allowance  of 
50$  'for  every  certificate  and  seal* 
refer  to  the  recording  of  such  certifi- 
cate and  seal  or  to  the  providing  by 
the  recorder  of  his  official  certificate 
and  seali  If  the  former,  may  the 
recorder  charge  for  more  than  one  such 
recording  where  recordation  is  accom- 
plished by  photographing  the  instrument/" 

As  indicated  in  your  letter,  there  appears  to  be  no 
case  law  interpretation  of  the  manner  in  which  the  particular 
fees  in  question  are  to  be  applied. 

As  we  read  Section  59.310,  RSMo  1959  it  would  appear 
to  us  that  the  answer  to  your  first  question  is  in  the 
affirmative  so  that  only  a 20$  charge  per  instrument  may  be 
made,  regardless  of  the  number  of  grantees  and  grantors  whose 
names  must  be  indexed  or  the  number  of  books  in  which  the 
entries  must  be  made. 
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Likewise  the  50$  fee  established  for  every  certificate 
and  seal  applies  not  to  the  number  of  notarial  acknowledgments 
present  on  each  instrument  but  only  to  certificates  and  seals 
made  by  the  recorder  for  such  purposes  as  he  is  required  to 
perform. 


Yours  very  truly, 


THOMAS  F.  EAGLETON 
Attorney  General 


Opinion  Request  No.  126 
answered  by  letter. 

August  14,  1962 


Honorable  Oamer  L.  Moody 
Prosecuting  Attorney 
Wright  County 
Mansfield,  Missouri 

Dear  Mr.  Moody: 

This  office  is  in  receipt  of  your  request  for  a legal 
opinion  upon  the  inquiry  presented  in  your  letter  and  in  a 
subsequent  letter,  dated  May  22,  1962.  The  factual  situa- 
tion, as  well  as  the  question  for  which  an  opinion  was 
requested  is  given  in  greater  detail  in  your  second  letter* 

Reference  is  made  in  both  letters  to  Section  262.597# 
RSMo  Cum.  Supp.  1961.  This  section  authorizes  a county 
court  to  appropriate  in  Class  4 of  the  county  budget  a sum 
sufficient  to  take  care  of  the  county*s  part  of  the  expense 
of  county  agricultural  extension  work.  Under  paragraph  4 
of  the  section,  in  counties  with  an  assessed  valuation  of 
more  than  $10,000,000.00  and  less  than  $15,000,000.00,  the 
county  court  shall  appropriate  the  minimum  sum  of  $2,500.00 
for  this  purpose. 

You  advise  that  Wright  County  is  in  the  assessment 
bracket  6et  out  in  Paragraph  ^ of  Section  262*597*  but  the 
county  court  of  said  county  has  appropriated  only  $1,500.00 
for  county  extension  work*  Since  there  are  no  funds 
available  for  payments  not  budgeted,  you  question  whether 
or  not  the  court  must  make  an  appropriation  to  extension 
service  of  more  than  $1,500.00.  We  understand  the  question 
for  an  opinion  to  be: 

"I  would  like  to  know  if  the  Court  must  or 
may  pay  the  additional  $1,000.00  and  from 
what  funds  such  sum  could  be  paid  since  it 
was  not  budgeted.' 
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nils  office  rendered  an  opinion  to  Honorable  Leo  Mitchner, 
County  Clerk  of  Ripley  County,  on  April  23,  1948,  in  which  the 
factual  situation  was  similar  to  that  Involved  in  the  present 
Inquiry.  Prom  the  factual  situation  of  the  former  opinion  it 
appears  the  Ripley  County  Court  had  appropriated  $1,500.00  in 
Class  2 of  the  19^8  budget  for  expense  of  holding  circuit  court, 
and  nothing  was  appropriated  in  the  budget  for  the  Ripley  County 
Farm  Bureau. 

As  the  result  of  a mandamus  suit  In  Circuit  Court,  the 
County  Court  had  been  ordered  to  appropriate  $1,000,00  to  the 
Para  Bureau,  and  by  it3  order,  the  County  Court  transferred 
$1,000.00  from  Class  2 to  Class  4,  for  the  Ripley  County  Farm 
Bureau. 

It  was  pointed  out  In  said  opinion,  Section  10914,  RSMo  1939, 
permitted  the  County  Court  to  transfer  surplus  funds  from  Classes  1, 
2,  3 and  4 to  Class  5 for  contingency  and  emergency  expenses.  This 
being  the  only  provision  for  transferring  Class  2 funds,  it  pre- 
supposed an  actual  surplus,  and  that  (under  the  facts)  funds  could 
not  be  transferred  from  Class  2 to  Class  4. 

It  was  further  pointed  out  in  such  opinion  that  funds  in 
Class  5,  the  contingency  and  emergency  fund,  should  not  be  paid 
until  the  entire  amount  budgeted  in  Class  4,  including  the  $1,000.00 
County  Farm  Bureau  expense  had  been  paid,  since  the  statutory 
expenditures  in  Class  4,  have  priority  over  discretionary  expendi- 
tures in  Class  5. 

The  case  of  Gill  v.  Buchanan  County,  142  S.W.2d  665,  holding 
the  full  pay  of  a county  Judge  was  by  law  made  a part  of  the 
county  budget  whether  or  not  the  court  had  actually  included  it 
in  the  county  budget,  was  cited  as  authority  for  stating  the 
circuit  court's  order  that  the  county  court  pay  the  Ripley  County 
Farm  Bureau  $1,000.00,  was  by  force  of  law  includeu  as  an  expendi- 
ture in  Class  4 of  the  budget. 

The  first  conclusion  readied  was  that  the  county  court  had 
no  power  to  transfer  funds  from  Class  2 to  Class  4 of  the  budget 
to  pay  the  county's  share  of  the  expense  of  the  Farm  Bureau,  when 
payment  had  been  ordered  by  the  Circuit  Court. 

The  second  conclusion  reached  was  that  if  there  were  insuf- 
ficient funds  in  Class  4 of  the  county  budget  to  pay  all  claims 
on  that  class,  the  County  Court  should  apportion  and  appropriate 
to  each  office  the  available  funds  in  Class  4,  in  the  proportion 
the  approved  estimate  of  each  office  bears  to  the  total  approved 
estimate  in  Class  4. 
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Sections  10911,  10912,  and  10914,  RSMo  1939,  referred  to  in 
the  above-mentioned  opinion,  are  now  Sections  50.680,  50.690,  and 
50.710,  RSMo  1959,  respectively. 

The  Missouri  Agricultural  Extension  Laws  were  enacted  in 
1955,  and  by  them  the  county  extension  counsel  became  the  successor 
of  the  Farm  Bureau.,  Per  this  reason  it  is  believed  such  opinion  is 
fully  applicable  to  the  present  opinion  request.  That  under  prin- 
ciples declared  in  such  opinion,  the  Wright  County  Court  had  the 
duty  to  appropriate  in  Cla3S  4 of  the  county  budget,  the  minimum 
sum  of  $2,500.00  for  county  agricultural  extension  work,  regardless 
of  the  fact  there  may  not  have  been  sufficient  funds  available  to 
include  this  amount  in  Class  4. 

In  view  of  the  fact  3aid  sum  of  $2,500,00  for  county  agri- 
cultural extension  service  wa3  a legitimate  expenditure,  it  was 
included  in  Class  4 of  the  budget  by  operation  of  law,  regardless 
of  the  fact  the  county  court  had  not  actually  included  it  in 
Class  4, 

After  the  County  Court  had  included  only  $1,500.00  for  exten- 
sion work  in  Class  4,  and  it  appeared  there  would  not  be  sufficient 
funds  in  that  Class  to  pay  all  obligations  in  full  on  such  Class  4, 
it  then  became  the  duty  of  the  County  Court  to  apportion  and  appro- 
priate available  funds  in  Class  4,  to  each  office,  as  provided  in 
the  opinion  mentioned  above,  and  if  there  were  still  lacking  funds 
sufficient  in  Class  4,  to  pay  all  obligations  on  that  fund,  in- 
cluding the  $2,500,00  for  county  extension  work,  the  County  Court 
might  then  transfer  any  surplus  funds  in  Class  5 to  Class  4 to 
meet  the  lack  of  funds  sufficient  to  take  care  of  all  lawful  obli- 
gations on  Class  4, 

It  is  believed  the  Mitchner  opinion  fully  answers  the  present 
inquiry,  and  a copy  of  came  is  enclosed  for  your  consideration. 

The  foregoing  opinion  which  I hereby  approve  was  prepared 
by  my  assistant,  Paul  N.  Chitwood, 

Very  truly  yours. 


PNC  tat 
Enclosure 


Attorney  General 


(Opinion  Request  No.  132  answered  by  this  letter. ) 


March  20,  1962 


Honorable  William  J.  Ecely 
Prosecuting  Attorney 
Harrison  County 
Post  Office  Box  104 
Bethany,  Missouri 

Dear  Mr.  Esely: 

This  is  in  answer  to  your  letter  dated 
February  28,  1962,  in  which  you  request  an  opinion 
of  this  office  concerning  motor  vehicle  registra- 
tion and  eligibility  of  county  officials  to  hold 
elective  offices  at  the  city  level. 

The  first  portion  of  your  opinion  request  can  be 
briefly  answered  by  the  fact  that  the  information  pre- 
sented to  you  by  a member  of  the  Highway  Patrol  is 
inaccurate.  The  position  of  the  Department  of  Revenue 
is  to  issue  a motor  vehicle  license  plate  for  the 
month  of  January  if  the  licensee  applies  for  the 
plate  during  the  first  half  of  February.  If  applica- 
tion is  made  during  the  second  half  of  the  month, 
then  a February  license  plate  is  issued.  A member 
of  my  3taff  explained  this  procedure  to  you  in  a 
recent  telephone  conversation. 

The  second  portion  of  your  opinion  request  con- 
cerns itself  with  the  doctrine  of  "incon$»atibility 
of  public  Office^1’.  This  case  lav;  theory  is  discussed 
in  two  previously  written  opinions  by  this  office; 
the  first  being  written  on  March  2,  1961,  and  addre33ed 
to  the  Honorable  A.  J.  Anderson,  Prosecuting  Attorney 
of  Cass  County;  the  second  being  written  on  March  12, 
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195J*,  and  addressed  to  the  Honorable  Lane  Harlan, 
Prosecuting  Attorney  of  Cooper  County.  The  theories 
contained  in  these  previously  written  opinions 
and  the  conclusions  reached  therein  should  sufficiently 
answer  your  problems.  I am  enclosing  these  opinions 
for  your  information. 

It  is  the  understanding  of  this  office  that  the 
information  contained  in  thi3  letter  should  sufficiently 
answer  your  opinion  request. 

Very  truly  yours. 


Attorney  General 


Enclosures 
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INSURANCE : 


Articles  of  Incorporation  of  Continental  Security- 
Life  Insurance  Company. 


OPINION  No.  133 


Harch  12,  1962 


Honorable  Jack  L.  Clay 
Superintendent , PI vision  of 

Insurance 

Jefferson  Building 

Jefferson  City,  Missouri 


Dear  Mr.  Clay; 

Receipt  Is  acknowledged  of  your  letter  of  March  2, 

1962,  with  which  you  submitted  to  this  office  an  executed 
copy  of  declaration  of  Intention  of  original  incorporators 
of  the  proponed  Continental  Security  Life  Insurance  Company, 
which  declaration  of  intention  also  included  a copy  of  the 
articles  of  incorporation  of  such  corporation  to  be  formed 
under  the  provisions  of  Chapter  376,  RSNo  1959.  Also  for- 
warded with  your  formal  repeat  for  an  opinion  concerning 
the  documents  heretofore  referred  to  ms  proof  of  publica- 
tion of  same  as  required  by  Section  376.070,  RSMo  1959. 

An  examination  of  the  documents  referred  to  in  the 
preceding  paragraph  has  been  made  as  required  by  Section 
376.070,  RSMo  1959,  and  it  is  the  opinion  of  this  office 
that  the  sane  are  found  to  bo  In  accordance  tilth  provi- 
sions of  Chapter  376,  RSMo  1959*  and  not  inconsistent 
with  the  constitution  and  laws  of  tills  State  and  the  Uhited 
States. 


The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  assistant,  Julian  L.  O'Mollegr. 

Yours  very  truly, 


JI0*Msat 


mSSBSnFTXRHXR 

Attorney  General 


INSURANCE: 


Membership  Certificate  No.  7799  negotiated  by  Jimmy 
Osbum  Burial  Service  Association  of  Pemiscot  County, 
Missouri,  evidences  an  insurance  contract  and  persons 
negotiating  such  agreements  without  being  duly  li- 
censed by  the  State  Division  of  Insurance  are  amenable 
to  penalties  prescribed  in  Secs.  375-300  and  375-310, 
RSMo . 1959- 


OPINION  NO.  135 


April  5*  1962 


Honorable  Jack  L.  Clay 
Superintendent*  Division  of 
Insurance 

Jefferson  Building 
Jefferson  City*  Missouri 

Dear  Mr.  Clay: 

This  opinion  Is  in  reply  to  your  inquiry  reading  as 
follows: 


"Attached  hereto  is  a membership 
certificate  and  a receipt  wherein 
I respectfully  request  an  opinion 
from  your  office  as  to  whether  this 
constitutes  an  Insurance  contract 
and*  if  so*  does  it  come  under  the 
Jurisdiction  of  this  office.” 

In  order  that  no  doubt  will  be  entertained  as  to  the 
complete  provisions  of  Membership  Certificate  No.  7799  issued 
by  Jimmy  Osbum  Burial  Service  Association  we  hpre  set  forth 
the  full  text  of  Membership  Certificate  No.  7799: 

"Membership  Certificate 

WHEREAS,  the  person  named  herein  has  made  applica- 
tion for  membership  in  the  undersigned  Association* 
and  has  in  all  respects  complied  with  the  By-Laws 
and  Constitution  thereof,  as  expressed  in  its  Ar- 
ticles of  Association. 

THEREFORE,  it  is  hereby  certified  that  the  person 
named  below  is  a member  of  said  Association  and  is 
entitled  to  be  furnished  by  said  Association  a 
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funeral  in  the 

amount 

stated  herein,  as 

follows t 

Amount  of 

Monthly 

Quarterly 

Name 

Age 

Funeral 

Dues 

•MtHM 

Dues 

Maggie  Farris 

78 

$100.00 

$2.00 

Memberehlp  shall  be  suspended  on  non-payment  of  dues 
more  than  15  days  delinquent,  but  shall  be  deemed  re- 
instated on  payment  of  all  delinquent  dues,  if  paid 
by  or  for  such  member  while  in  good  health.  And  80 
percent  of  all  dues  paid  by  or  for  a member  who  is 
suspended  at  time  of  death  shall  be  applied  on  a 
funeral  of  such  suspended  member  when  furnished  by 
the  Manager- Treasurer  of  3 aid  Association. 

And  when  any  member  has  paid  dues  aggregating  the 
amount  of  the  funeral  stated  in  his  or  her  Certificate, 
plus  20  percent,  such  member  shall  be  hen< Bforth  re- 
lieved of  further  payment  of  dues. 

The  Manager-Treasurer  shall  furnish  all  graves, 
burial  supplies  and  Funeral  Services  for  deceased 
members,  except  graves  and  Funeral  Services  when  the 
interment  occurs  more  than  fifty  miles  from  Wardell, 
Missouri,  and  in  such  cases,  only  burial  supplies 
will  be  furnished  to  the  amount  named  in  th$s  Cer- 
tificate* .by  the  Manager-Treasurer. 

IN  WITNESS  WHEREOF,  the  Jimmy  Osbum  Burial  Service 
Association  of  Pemiscot  County,  Missouri,  has  caused 
this  Certificate  to  be  signed  by  its  Manager-Treasurer 
and  counter- signed  by  its  Secretary,  this  the  13th 
day  of  December,  1955*  at  Wardell,  Missouri. 

ATTEST  l 

s/  Mrs*  Jimmy  Osbum  s/Jimmy  Osbum 

Secretary  Manager-Treasurer 

(Shown  on  reverse  side  of  the  above  Membership 

Certificate  is  the  following  languages) 

% 

• * "Certificate  No.  7799 

JIMMY  OSBURN 

BURIAL  SERVICE  ASSOCIATION 
of  Pemiscot  County,  Missouri 
WARDELL,  MISSOURI 
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Issued  to  the  Person  or  Persons 
Named  Herein 

Next  Quarterly  or  Monthly  Dues  of 
$2,00  is  due  on  the  1st  day  of 
April,  1956. 

In  Case  of  Death 

IMMEDIATELY  NOTIFY  JIMMY  OSBURN,  Manager-Treasurer 
Warden,  Missouri  Phone  2471." 


We  review  Membership  Certificate  No.  7799*  quoted  above, 
with  a view  to  determining  If  the  same.  In  point  of  law,  con- 
stitutes the  negotiation  of  an  insurance  contract  in  violation 
of  Section  375.310,  RSMo  1959#  providing  in  part,  as  follows* 

"Any  association  of  individuals, 
and  any  corporation  transacting 
in  this  state  any  insurance  busi- 
ness, without  being  authorised  by 
the  superintendent  of  the  insurance 
division  of  this  state  so  to  do,  or 
after  the  authority  so  to  do  has  been 
suspended,  revoked,  or  has  expired, 
shall  be  liable  to  a penalty  of  two 
hundred  and  fifty  dollars  for  each 
offense,  * * • " 

We  further  view  Membership  Certificate  No,  7799  to  de- 
termine if  those  who  negotiate  such  a membership  certificate 
as  agents  are  in  violation  of  Section  375.300  RSMo  1959, 
reading  as  follows: 

"Any  person  or  persons  who  in  this 
state  shall  act  as  agent  or  solicitor 
for  any  individual,  association  of  in- 
dividuals or  corporation  engaged  in  the 
transaction  of  insurance  business,  with- 
out such  person  or  persons  first  having 
obtained  from  the  superintendent  of  the 
insurance  division  of  this  state  the 
certificate  authorizing  him  to  act  as 
such  agent  or  solicitor,  as  required  by 
section  375.010,  or  who  shall  act  as 
agent  or  solicitor  for  any  individual, 
association  of  individuals  or  corpora- 
tion engaged  in  Insurance  business,  be- 
fore such  individual,  association  of  in- 
dividuals or  corporation  shall  have  been 
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duly  authorised  and  licensed  by 
the  superintendent  of  the  insur- 
ance division  of  this  state  to 
transact  business  In  this  state, 
or  after  such  license  has  been  r 
suspended,  revoked,  or  has  ex- 
pired, shall  be  deemed  guilty 
of  a misdemeanor,  and  on  convic- 
tion thereof,  shall  be  fined  not 
less  than  ten  nor  more  than  one 
hundred  dollars  for  each  offense, 
or  Imprisoned  In  the  county  or 
city  jail  for  not  less  than  ten 
days  nor  more  than  six  months, 
or  by  both  such  fine  and  Im- 
prisonment. " 

Missouri  statutes  do  not  define  the  word  "insurance". 

In  State  ex  rel.  Inter- Insurance  Auxiliary  v.  Revelle,  165 
S.W.  1084,  257  Mo.  529,  l.c.  535,  the  Supreme  Court  of  Mis- 
souri spoke  as  follows! 

"The  essential  elements  of  a cons- 
truct of  insurance  are  an  agreement, 
oral  or  written,  whereby  for  a legal 
consideration  the  promisor  undertakes 
to  Indemnify  the  promisee  If  he  shall 
suffer  a specified  loss." 

The  insurance  character  of  burial  associations  is  attested 
by  the  following  language  found  in  Section  376.020,  RSMo  1959* 
of  Missouri *8  regular  life  insurance  lawi 

" * * • provided,  that  any  associa- 
tion-consisting of  not  more  than  one 
thousand  five  hundred  citizens,  resi- 
dents of  the  state  of  Missouri;  all 
living  within  the  boundaries  of  not 
more  than  three  counties  In  this  state, 
said  counties  to  be  contiguous  to  each 
other,  organized  not  for  profit  and 
solely  for  the  purpose  of  assessing 
each  of  the  members  thereof  upon  the 
death  of  a member,  the  entire  amount 
of  said  assessment,  except  ten  cents 
paid  by  each  member,  to  be  given  to 
a beneficiary  or  beneficiaries  named 
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by  the  deceased  member  In  his  or 
her  certificate  of  membership,  said 
certificate  of  membership  to  be  issued 
by  such  association,  shall  not  be  con- 
strued to  be  a life  insurance  company 
under  the  laws  of  this  state,  • * • 

At  44  C.J.S.,  insurance.  Section  27*  we  find  the  subject 
of  burial  benefit  treated  as  follows: 

"•Burial  benefit*  qc  ’funeral  benefit* 
has  been  regarded  as  life  insurance," 


Of  particular  Interest  In  connection  with  the  contract 
here  being  considered  we  submit  the  following  text  from  Couch 
on  Insurance  2d,  Sec.  1:63: 


"A  contract  of  Industrial  or  burial  in- 
surance must  be  distinguished  from  a con- 
tract with  an  undertaker  for  the  advance 
purchase,  whether  or  not  on  an  Install- 
ment plan,  or  funeral  services  to  be 
rendered  the  purchaser  upon  his  death. 

Thus,  a contract  to  furnish  funeral  ser- 
ylc'es  and  ’burial  clotKin^  ulil  not  be~Keld 
to  corintifcute  life  lnsurance  frxxa  fche  fact 
alone  that  the  performance  of  the  contract 
lo  contingent  upon  the  death  of  the  lnaurod, 
in  the  absence  of  evidence  to  chow  that  the 
' payable  ~Une  purchaser'  lo  leas  Uian 
the  Lue  of  the  funeral  or  merchandise  con- 
v for,  or  that  there  is  any  element 
Involved  on  the  partof  either  the 
»r  or  the  seller,  at  least  where 
itract  does  not  purport  upon  it  a"" 
race  to  be  one  of  life  insurance.  Except 
as  sucYi  a contract  may  be  specifically  de- 
clared life  Insurance  by  statute,  the  is- 
suance by  the  proprietor  of  a funeral  home 
of  contracts  which,  by  their  terms,  entitle 
the  holders  and  their  families  or  depend- 
ents to  complete  funeral  services  at  cost 
plus  10  per  cent,  but  contain  no  provisions 
for  periodical  assessments  or  dueB  or  for 
the  forfeiture  of  payments.  Is  merely  a con- 
tract for  the  sale  of  goods  and  services 
rather  than  a contract  of  insurance  and  Is 
therefore  not  subject  to  a statute  regula- 
ting the  business  of  insurance . " 
(Underscoring  supplied . ) 
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The  underscored  language  in  the  preceding  quotation  from 
Couch  on  Insurance  2d,  Sec.  1:63,  reflects  a rule  by  which 
Contract  No.  1515*  here  being  considered,  will  be  Judged. 

Membership  Certificate  No,  7799,  dated  December  13, 
1955,  evidences  an  agreement  whereby  Jimmy  Osbum  Burial.  Ser- 
vice Association  has  agreed  to  furnish  Maggie  Farris  a funeral 
valued  at  $100.00.  The  monetary  consideration  moving  to  Jimmy 
Osbum  Burial  Service  Association  to  support  the  contract  Is 
shown  by  the  obligation  p lac upon  Maggie  Farris  to  pay  quar- 
terly dues  of  $2.00.  When  Maggid  Farris  has  paid  dues  total- 
ing $120,00  she  is  relieved  of  further  payment  of  dues.  Mem- 
bership under  Membership  Certificate  No.  7799  becomes  suspended 
when  payment  of  dues  is  delinquent  more  than  fifteen  days,  but 
reinstatement  is  effected  by  payment  of  delinquent  dues. 

In  searching  for  the  "risk”  element  which  is  necessary 
to  make  Membership  Certificate  No.  7799  take  on  the  character 
of  an  insurance  contract  we  find  such  ''risk"  element  by  con- 
sidering the  entire  language  of  the  Certificate  in  the  light 
of  the  accepted  purpose  of  the  agreement.  The  agreement  is 
to  furnish  a funeral  having  a value  of  $100.00  for  a named 
person  so  long  as  that  person  is  not  delinquent  in  payment  of 
dues  under  the  agreement.  Such  agreement  is  not  conditioned 
upon  the  holder  of  the  Certificate  having  paid  dues  equal  to 
$120.00,  for  that  condition  relates  only  to  a paid-up  Certi- 
ficate, In  the  absence  of  any  provision  in  the  Certificate 
stipulating  that  the  member,  or  someone  in  his  behalf,  must 
furnish  payment  of  dues  equaling  the  stated  amount  of  the 
funeral  to  be  furnished,  it  must  be  reasonably  concluded  that 
should  the  holder  of  Membership  Certificate  No.  7799  die  be- 
fore pay&ent  of  quarterly  dues  in  an  amount  totaling  $100.00, 
the  Jimmy  Osbum  Burial  Service  Association  is  obligated  under 
the  Certificate  to  furnish  a funeral  of  a value  of  $100.00,  and 
in  the  light  of  such  facts  we  discover  the  "risk"  element  in 
Membership  Certificate  No.  7799*  In  such  an  instance  we  find 
that  JBLnmy  Osbum  Burial  Service  Association  has  agreed  to  fur- 
nish a funeral  in  the  stated  amount  of  $100.00  for  a sum  of  dues 
payments  which  may  or  may  not  bear  any  true  or  correct  relation- 
ship, in  money  value,  to  the  agreed  price  of  the  funeral. 

We  go  a step  farther  and  demonstrate  how,  under  Membership 
Certificate  No.  7799,  the  "risk"  element  becomes  even  more 
evident.  Under  Membership  Certificate  No.  7799,  the  value  of 
the  funeral  is  set  at  $100.00,  with  quarterly  dues  payable  by 
Maggie  Farris  in  the  amount  of  $2.00.  With  Maggie  Farris'  age 


Honorable  Jack  L.  Clay 


7 


being  seventy-eight  years  at  the  inception  of  her  member- 
ship, the  timely  payment  of  quarterly  dues  will  not  allow  such 
payments  to  total  $100.00  before  expiration  of  at  least  twelve 
years,  and  the  Baggie  Parris  would  then  have  reached  the  age 
of  ninety  years. 

¥e  cannot  conclude  otherwise  than  that  Membership  Certi- 
ficate No.  7799,  described  above,  is  an  insurance  contract. 


Conclusion 


It  is  the  opinion  of  this  office  that  Membership  Certi- 
ficate No.  7799*  dated  December  13,  1955*  issued  to  Maggie 
Parris  by  Jimmy  Os  bum  Burial  Service  Association  of  Pemiscot 
County,  Missouri  is  a contract  of  Insurance  within  the  mean- 
ing of  Section  375.310  RSMo  1959*  and  offering  of  the  same  to 
the  public  without  meeting  the  requirements  of  Missouri's  laws 
relating  to  organisation  and  regulation  of  insurance  companies 
will  cause  persons  and  corporations  so  offering  such  contracts 
to  be  subject  to  the  penalties  presecribed  by  Sections  375.300 
and  375.310  RSMo  1959. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  assistant,  Julian  I*.  O'Malley. 

Yours  very  truly. 


J&O'Mrat 


Attorney  General 
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Boards  of  education  of  school  districts 
in  the  state  of  Missouri  are  not  Included 
within  the  meaning  of  the  terms  "officer 
or  agency  of  this  state"  as  that  term  is 
used  in  Section  8.250,  RSMo  1959. 


Opinion  No.  139 


Honorable  Hubert  Wheeler 
Commie sioner,  State  Department 
of  Education 
Jefferson  Building 
Jefferson  City,  Missouri 


Dear  Mr.  Wheeler: 

This  Is  In  answer  to  your  letter  of  March  12,  1962, 
in  which  you  refer  to  Section  8.250,  RSMo  1959#  and  ask 
for  an  official  opinion  of  this  office  in  answer  to  the 
following  questions: 


"Does  the  term  * officer  or  agency  of 
this  state*  have  reference  only  to  the 
state  of  Missouri,  its  officers,  agencies, 
boards  and  commissions^  " 

"Or  would  boards  of  education  of  school 
districts  be  Included  in  this  act?" 


Section  8.250,  RSMo  1959#  reads  as  follows: 

"No  officer  or  agency  of  this  state  of1 
of  any  city  containing  five  hundred 
thousand  inhabitants  or  over  shall  make 
any  contract  for  the  expenditure  of 
moneys  appropriated  by  the  state  in 
whole  or  in  part,  or  raised  in  whole 
or  in  part  by  taxation,  for  the  erection 
or  construction  of  any  building.  Improve- 
ment, alteration  or  repair,  if  the  total 
cost  exceeds  ten  thousand  dollars,  until 
public  bids  therefor  are  requested  and 
solicited  by  advertising  for  ten  days 
in  one  newspaper  in  the  county  where 
the  work  is  located}  and  if  the  cost  of 
the  work  contemplated  exceeds  thirty- 
five  thousand  dollars,  bids  shall  be 
solicited  by  advertisement  for  ten  days  in 
two  daily  newspapers  in  the  state  which 
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have  not  leas  than  fifty  thousand 
daily  circulation  in  addition  to  the 
advertisement  in  the  county  where 
the  work  is  located.  The  number 
of  such  public  bids  shall  not  be 
restricted  or  curtailed,  but  shall 
be  open  to  all  persons  complying 
with  the  terms  upon  which  the  bids 
are  requested  or  solicited.  No 
contract  shall  be  awarded  when  the 
amount  appropriated  for  same  is  not 
sufficient  to  complete  the  work 
ready  for  service." 

This  law  was  first  enacted  in  1909  and  is  found  at 
page  346  of  the  Session  Laws  of  that  year.  As  originally 
enacted  and  continued  in  effect  until  1957*  this  law  read 
aB  follows* 

"No  contract  shall  be  made  by  an  officer 
of  this  state  or  any  board  or  organisa- 
tion existing  under  the  laws  of  this 
state  or  under  the  charter,  laws  or 
ordinances  of  any  political  subdivision 
thereof,  having  the  expenditure  of  public 
funds  or  moneys  provided  by  appropriation 
from  this  state  in  whole  or  in  part,  or 
raised  in  whole  or  in  part  by  taxation 
under  the  laws  of  this  state,  or  of  any 
political  subdivision  thereof  containing 
five  hundred  thousand  inhabitants  or  over, 
for  the  erection  or  construction  of  any 
building.  Improvement,  alteration  or 
repair,  the  total  cost  of  which  shall 
exceed  the  sum  of  ten  thousand  dollars, 
until  public  taLds  therefor  are  requested 
or  solicited  by  advertising  for  ten  days 
in  one  paper  in  the  county  in  which  the 
work  is  located;  and  if  the  cost  of  the 
work  contemplated  shall  exceed  thirty- 
five  thousand  dollars,  the  same  shall  be 
advertised  for  ten  days  in  the  county 
paper  of  the  covin ty  in  which  the  work 
is  located,  and  in  addition  thereto 
shall  also  be  advertised  for  ten  days 
in  two  daily  papers  of  the  state  having 
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not  less  than  fifty  thousand  daily 
circulation;  and  In  no  case  shall  any 
contract  be  awarded  when  the  amount 
appropriated  for  same  is  not  sufficient 
to  entirely  complete  the  work  ready 
for  service.  The  number  of  such  public 
bids  shall  not  be  restricted  or  curtailed, 
but  shall  be  open  to  all  persons  com- 
plying with  the  terms  upon  which  such 
bids  are  requested  or  solicited. M 

We  are  unable  to  find  any  case  construing  this  law 
with  respect  to  school  districts  or  members  of  the  school 
board.  With  respect  to  cities  the  St.  Louis  Court  of 
Appeals  in  1935  construed  this  section  In  the  case  of 
Dunham  Construction  Co.  v.  City  of  Webster  Droves,  231  Ho.  App. 
1089,  84  SW2d  183.  In  that  case  the  Court  held  that  this 
law  was  not  applicable  to  cities  containing  less  than 
50QP00  population. 

In  the  case  of  Missouri  Public  Service  Corporation  v. 
Fairbanks,  Morse  & Co.  D.C.,  19  F.  Supp.  38,  the  Federal 
District  Court  refused  to  follow  the  Dunham  Construction  Co. 
case  and  held  that  this  law  was  applicable  to  the  City  of 
Trenton,  Missouri,  which  had  less  than  500,000  population. 

When  the  law  was  changed  in  1957#  & revisor1 s note 
follows  Section  8.250,  on  page  33  of  the  MRS  Cum.  Supp. 
for  1957  which  reads t 

"Revisory  note:  The  first  sentence  in  this 
section  was  rewritten  In  1957  to  conform  to 
the  decision  In  Dunham  Const.  Co.  V.  City  of 
Webster  Oroves,  231  Mo.  A.  1089,  84  S.W.(2d) 

183  (1935)#  and  to  make  clear  its  meaning. M 

Apparently  the  revision  of  this  section  did  not  make 
its  meaning  clear  enough  because  we  are  now  called  upon  to 
construe  the  meaning  of  the  words  "officer  or  agency  of 
this  state",  and  to  determine  whether  a school  district  and 
its  board  of  education  are  included  within  their  purview. 

As  Indicated  previously  we  are  unable  to  find  a 
Missouri  case  directly  in  point.  From  a reading  of  the 
available  authorities  In  other  Jurisdictions,  It  appears 
that  the  decisions  construing  these  and  similar  words  rest 
on  the  application  of  the  particular  facts  of  each  case 
to  the  exact  language  of  the  statute  involved. 
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The  case  of  Muse  v,  Prescott  School  District  (Ark.) 
j49  SW2d  329#  was  a case  involving  the  Workmen's  coopcnea- 
tion  Act  which  referred  to  . the  State  of  Arkansas 

and  Its  several  agencies  * • # *»  and  the  question  of  its 
coverage  for  teachers  in  the  public  schools • At  page  330, 
the  Court  stated 1 


district  an  agency  of 
its  employees  consequently  state 
employees?  Here  again,  the  answer  to 
each  question  Is  •no*1" 


At  page  331,  the  court  stated! 

* Appellant  contends,  that  even  though 
a school  district  is  a governmental  sub- 
division, It  still  has  the  status  of  a 
state  agenoy,  and  public  sahool  teachers 
are  afforded  coverage  by  the  act  just 
quoted*  Perhaps,  giving  the  word  a 
loose  or  general  meaning,  school  districts 
might  be  termed  state  agencies,  inasmuch 
as  the  Legislature  designated  to  such 
districts  the  duty  of  educating  the  children 
of  the  state  in  elementary  and  secondary 
schools | however,  we  do  not  agree  that 
this  general  term  has  any  application,  nor 
any  pertinence,  to  the  language  of  the 
statute  under  consideration *" 


The  Court  then  concluded  that  a school  district  is 
not  an  agency  of  the  state* 

The  case  of  Board  of  Education  of  Cedi  County,  to 
Use  of  International  Business  Machines  Corporation,  v« 
Phillip  Lange,  et  al*,  182  Md*  132,  32  A*  2d  693*  was  a 
suit  on  a bond  Involving  the  question  of  whether  the  per- 
formance bond  given  In  connection  with  the  construction 
of  a school  building  was  given  to  the  State  of  Maryland 
or  any  of  its  agencies*  In  that  case  the  Court  said  at 
page  694 1 

"As  we  view  this  case,  the  main  question 
for  decision  is  whether  the  Board  of 
Education  of  Cecil  County,  or  any  other 
county,  in  the  construction  of  a school 
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building.  Is  or  la  not  an  agency  of  the 
State,  and  this  dependa  on  the  conatruc- 
tlon  of  section  45,  Article  77,  Code 
(1939),  Act  of  1916,  ch.  506,  sec.  250, 


At  page  695  of  that  case  the  Court  saldt 

"[3# 4]  In  the  recent  case  of  Clausa  v. 

Board  of  Education  of  Anne  Arundel  County, 

Md.,  30  A.  2d  779,  782  decided  after  this 
case  was  heard  below  In  an  elaborate 
opinion  by  Judge  Mar bury  we  construed 
section  45*  In  the  repair  of  a school 
building  (which,  of  course,  includes 
construction)  by  the  Board  of  Education 
as  net  being  done  by  it  as  an  agency 
of  the  State,  On  the  authority  of  that 
case,  we  hold  that  In  the  construction 
of  the  Cecllton  School,  It  was  not  a 
State  agency,  and  that,  therefore, 
section  11  Article  90  of  the  Code,  has 
no  application,  and  the  bond  sued  on 
here  is  not  bound  by  Its  terns,  • * *" 

m a 

These  two  cited  cases  are  authority  for  concluding 
that  school  districts  and  boards  of  education  are  not  within 
the  purview  of  the  tern  "officer  or  agency  of  thlB  state" 
as  that  tern  Is  used  In  Section  8,250,  RSMo  1959* 

It  Is  our  opinion  that  the  legislature  did  not  Intend 
to  make  Section  8,250,  RSMo  1939*  applicable  to  school 
districts  generally  and  there  are  cogent  reasons  supporting 
this  position. 

We  are  not  required  to  make  a ruling  on  whether  the 
school  district  and  school  board  of  St,  Louis  City  are  an 
officer  or  agency  of  the  City  of  St,  Louis,  even  though  the 
City  of  St,  Louis  has  over  500,000  inhabitants,  since  they 
are  governed  by  Section  165.603#  RSMo  1939#  which  Is  a 
special  statute  and  will  control  them  Instead  of  the  general 
statute  under  consideration  here. 

One  convincing  reason  for  our  conclusion  on  school 
districts  generally  is  the  language  of  the  atatute  Itself, 
Section  8,250,  RSMo  1959#  is  applicable  only  to  any 
" • • • officer  or  agency  of  this  state  or  of  any  city 
containing  500,000  inhabitants  or  over  * * From  the 

authorities  previously  cited  In  this  opinion,  we  conclude 
that  a school  district  Is  not  an  agency  of  the  state  and 
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a school  board  is  not  an  officer  of  the  state  within  the 
meaning  of  this  section.  In  addition,  the  advertisement 
must  be  " * * • for  ten  days  in  one  newspaper  in  the  county 
where  the  work  Is  located  * * It  is  a matter  of  public 

knowledge  that  there  are  no  dally  newspapers  published 
In  many  counties  of  Missouri.  The  requirement  of  advertising 
for  ten  days  In  one  newspaper  In  such  counties  Is  difficult 
of  application  and  this  Is  an  additional  reason  for  conclud- 
ing that  school  districts  are  not  Included  within  the  meaning 
of  Section  8.250,  RSMo  1959. 

Another  reason  which  Impels  our  conclusion  concerning 
the  legislative  Intent  In  this  Instance  Is  the  Revlsor's 
Note  appearing  on  page  33  of  the  MRS  Cum.  Supp.  for  1957 
which  Is  quoted  previously  In  this  opinion. 

The  decision  in  the  Dunham  Construction  case,  supra, 
held  that  this  section  as  it  was  previously  worded  was  not 
applicable  to  cities  containing  less  than  500,000  population* 
Although  the  decision  In  the  Dunham  Construction  Company  case 
did  not  deal  with  school  districts.  It  Is  clear  that  If  the 
reasoning  of  that  opinion  Is  applied  to  school  districts,  it 
must  necessarily  follow  that  Section  8,250,  RSMo  1959#  1b  not 
applicable  to  school  districts  In  cities  containing  less  than 
500,000  population.  The  Revlsor's  Note  accompanying  the 
change  In  the  law  In  1957  obviously  demonstrates  that  It 
was  the  Intention  of  the  legislature  to  follow  the  decision 
In  the  Dunham  Construction  case  and  to  abrogate  the  decision 
In  the  case  of  Missouri  Public  Service  Corporation  v.  Fair- 
banks, Morse  ft  Co.,  supra.  Following  this  reasoning  the 
conclusion  Is  Inescapable  that  the  legislature  Intended 
Section  8.250,  RSMo  1959,  to  apply  only  to  officers  and  agen- 
cies of  the  state  and  of  cities  of  more  than  500,000  Inhabi- 
tants. Therefore,  school  boards  and  school  districts  were 
not  Intended  to  be  Included  within  the  meaning  of  this  sec- 
tion since  they  are  not  an  officer  or  agency  of  this  state 
as  that  term  is  used  In  Section  8.250,  RSMo  1959,  and  since 
there  are  no  school  districts  In  cities  of  over  500,000 
Inhabitants  (with  the  exception  of  St,  Louis  City,  which  Is 
governed  by  a special  statute). 


CONCLUSION 

It  Is  therefore  the  opinion  of  this  office  that  boards 
of  education  of  school  districts  in  the  State  of  Missouri  are 
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net  Included  within  the  meaning  of  the  terms  "officer  or 
agency  of  this  state"  as  that  term  Is  used  In  Section  8.250, 
RSMo  1959. 

The  foregoing  opinion  which  I hereby  approve,  was  pre- 
pared by  my  assistant,  Wayne  W.  Waldo. 

Yours  very  truly. 


TOMAS’  "F  ."TOSPBTOTT 

Attorney  General 


Opinion  No.  141,  Answered  by  letter  (Jerry  Finnegan) 


July  10,  1962 


Honorable  Bill  Davenport 
Prosecuting  Attorney 
Christian  County 
Ozark,  Missouri 

Dear  Mr,  Davenport: 

In  response  to  your  opinion  request  of  March  12,  1962, 
concerning  the  county's  obligation  to  pay  for  the  recording 
of  right-of-way  deeds  for  public  roads,  and  your  further 
question  about  which  fund  the  payment  should  be  charged 
against,  we  are,  hereby,  answering. 

As  you  pointed  out  in  your  letter  of  May  25,  1962,  there 
is  no  specific  authority  directing  the  county  to  pay  for  the 
recording  of  right-of-way  deeds,  but  there  Is  general 
authority  given  to  tlie  county  to  establish  a road  at  the 
county's  expense  in  Section  228,050,  RSMo  19591 

2,  . • • If  the  (county)  court  shall  find 

that  the  facts  do  justify  the  establishing  of 
such  road,  either  at  the  expense  of  the 
county,  or  of  the  petitioners,  or  both,  it 
shall  make  an  order  accordingly,*’ 

The  recording  of  right-of-way  deeds  is  a necessary 
expense  in  the  establishing  of  roads  as  deeds  affecting 
real  estate  are  required  to  be  recorded  by  Section  442,380, 
RSMo  1959*  So  if  the  county  court  then  orders  the  county 
to  bear  the  expense  of  establishing  a road  then  it  shall 
bear  the  cost  of  recording  of  right-of-way  deeds. 
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Class  four  counties  such  as  Christian  County  must 
classify  their  expenditures  into  six  classes  under  Section 
50.680,  RSHo  1959*  which  provides  in  part* 

The  court  shall  classify  proposed 
expenditures  in  the  following  order: 

***«••• 

Class  3.  The  county  court  shall  next  set 
aside  and  apportion  the  amount  required,  if  any, 
for  the  upkeep,  repair  or  construction  of  bridges 
and  roads  on  other  than  state  highways  (and  not 
in  any  special  road  district)  . • . 

Class  5*  • • • a fund  for  the  contingent  and 
emergency  expense  of  the  county,  the  court 
may  transfer  any  surplus  funds  from  classes 
one,  two,  three,  four  to  class  five  to  be  used 
as  contingent  and  emergency  expense.  From  this 
class  the  court  may  pay  contingent  and  incidental 
expenses  ...  not  otherwise  classified." 


On  its  face  it  would  look  as  though  class  3*  supra,  would  be 
controlling  in  this  case  as  recording  of  right-of-way  deeds  can  be 
included  in  the  'amount  required  . . . for  the  ...  construction 
• • • of  roads  on  other  than  state  highways  (and  not  in  any 
special  road  district).  But  the  Supreme  Court  of  Missouri  held 
in  Everett  v.  County  of  Clinton,  223  SW2d  30  (Mo.  1955)  that  when 
the  county  bought  road  graders,  it  was  not  necessary  to  use 
class  3 but  class  5 could  be  used. 

'The  purchase  price  of  road  machinery  was 
clearly  not  required  to  be  budgeted  under 
the  head  of  proposed  expenditures  for  repair, 
upkeep  and  construction  of  roads  and  bridges. 

The  necessity  for  replacement  of  such  road 
machinery  was  in  the  nature  of  ‘current 
expenses  of  the  county1  and  as  such  was 
payable  out  of  general  revenue  as  a class 
5 expense,  if  so  budgeted  and  provided  for." 

Substituting  recording  of  right-of-way  deeds"  for  road 
graders",  the  coneluslon  is  reached  that  if  the  county  so  provides 
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In  the  budget,  then  either  class  3 or  class  5 may  be  used* 

Class  3 because  recording  of  right-of-way  deeds  is  a necessary 
Incident  in  the  establishment  and  construction  of  roads.  Class 
5 because  it  is  a "contingent  and  incidental"  expense  not  other- 
wise classified* 

It  is  also  possible,  if  the  requirement  Is  met  of  having 
actual  cash  on  hand  sufficient  to  pay  all  claims  against  the 
prior  five  classes,  to  pay  this  out  of  class  6 of  Section 
50.680,  supra,  which  provides: 

"Class  6.  After  having  provided  for  the 
five  classes  of  expenses  heretofore  specified, 
the  county  court  may  expend  any  balance  for 
any  lawful  purpose,  provided  however,  that  the 
county  court  shall  not  incur  any  expense  under 
class  six  unless  there  is  actually  on  hand  in 
cash  funds  sufficient  to  pay  all  claims  provided 
for  in  preceding  classes  together  with  any 
expense  Incurred  under  class  six;  provided, 
that  if  there  be  outstanding  warrants  con- 
stituting legal  obligations  such  warrants  shall 
first  be  paid  before  any  expenditure  is 
authorized  under  class  six. 

Therefore,  it  is  my  belief  that  the  county  may  pay  for 
the  recording  of  right-of-way  deeds  out  of  either  class  3 and 
clasB  5 funds  If  so  provided  or  from  class  6 funds  if  the 
requirement  is  met. 


Yours  very  truly, 


WmS^FT'EKffCSm 
Attorney  General 


RECORDER  OF  DEEDS: 
FEES  AND  SALARIES: 
COMPENSATION: 
VETERAN'S  DISCHARGES: 


The  recorder  in  third  class  counties 
is  required  and  permitted  to  furnish 
only  one  free  copy  of  a veteran's 
discharge  on  his  request  to  be  paid 
for  by  the  County  Court,  if  such  discharge 
has  been  recorded,  and  the  recorder 
is  permitted  to  retain  the  one  5 Ofi 
fee  for  each  discharge  so  furnished. 


May  25,  1962 


Honorable  Floyd  L.  Sperry,  Jr, 

Prosecuting  Attorney 
Henry  County 
Clinton,  Ml a sour I 

Dear  Mr,  Sperry* 

Your  inquiry  concerning  fees  of  recorders  In  counties 
of  the  third  class  reads  as  follows* 

"1  would  like  an  opinion  concerning  the 
following  matter  having  to  do  with  the 
fees  of  recorder’s  In  Counties  of  the 
Third  Class  in  this  State, 

" Section  59,490  of  the  Revised  Statutes 
of  Missouri,  1959  in  sub-section  one  (l) 
provides  that  It  is  mandatory  that  the  re- 
corder furnish  to  veterans  one  copy  of  the 
veterans  discharge  If  that  discharge  has 
been  recorded.  Subsection  two  (2)  of  the 
same  section  provides  that  the  recorder  shall 
be  paid  by  the  County  the  sum  of  50^  for 
'each  certified  copy  of  the  discharge  that 
he  furnishes', 

"X  would  like  your  opinion  as  to  whether 
the  County  Court  In  their  discretion  may 
instruct  the  Recorder  to  give  as  many  as 
two  copies  of  a veterans  discharge  to  him 
and  whether  they  may  pay  the  recorder  5 0f( 
each  for  the  same  either  under  the  above 
noted  language  found  in  sub-section  two  (2) 
or  under  other  powers  of  the  County  Court  In 
administering  the  business  of  the  County, " 

Your  inquiry  Involves  primarily  an  Interpretation  of 
Section  59,490,  RSMo  1959,  This  section  provides  that  the 


Honorable  Floyd  L.  Sperry,  Jr. 


recorder  shall  furnish  to  veterans  one  certified  copy  of  the 
discharge  upon  request  of  the  veteran  and  that  the  recorder 
shall  be  paid  by  the  county  the  sum  of  50/  for  each  certified 
copy  of  the  dl&cinarge  that  he  furnishes.  You  inquire  as  to 
whether  the  recorder  can  furnish  additional  certified  copies 
and  charge  50/  for  each  of  these  additional  copies  furnished 
to  a single  individual  veteran. 

The  above  cited  section  provides  that  the  recorder  shall 
furnish  one  certified  copy  of  the  discharge  upon  request  of  the 
veteran  and  in  the  same  section  provides  that  this  50/  fee  shall 
not  be  deemed  to  be  an  accountable  fee.  It  thus  appears  from 
this  phraseology  that  the  legislature  has  provided  for  the 
receipt  by  each  veteran  of  the  one  free  certified  copy  of  his 
discharge  for  which  the  recorder  shall  receive  50/  as  an 
unaccountable  fee.  Both  on  the  question  of  the  number  of 
free  certified  copies  of  the  discharge  that  can  be  supplied 
and  on  the  question  of  the  fee  for  that  one  discharge  being 
unaccountable  the  legislature  has  indicated  ~hat  should  be 
the  public  policy  of  this  state.  It  is  our  view  that  the 
provisions  of  Section  59*490  referred  to  above  do  provide  for 
one  certified  copy  to  be  furnished  the  veteran  and  that 
Section  2 of  such  section  in  reference  to  "each  certified  copy 
of  discharge"  refers  to  the  previous  one  free  copy. 

Further,  the  County  Court  is  authorised  only  to  do  that 
which  the  statutes  authorize  the  Court  to  do  or  is  necessarily 
implied  therefrom.  Since  there  is  no  authorisation  for  the 
County  Court  to  make  such  payments  over  and  above  the  one 
discharge,  it  is  prohibited  from  so  doing. 

We  must  keep  in  mind  that  statutes  which  provide  for 
compensation  to  public  officers  are  customarily  strictly 
construed  against  such  officers.  (See  Nodaway  County  v.  Kidder, 
123  3. W.  2d  857,  344  Mo.)  Under  the  above  cited  statute  it 
is  made  the  duty  of  the  recorder  to  furnish  one  certified 
copy,  upon  request,  of  the  veterans  discharge  for  which  the 
recorder  shall  receive  50/.  If  we  interpret  this  section  as 
permitting  the  furnishing  of  two  or  any  number  of  additional 
copies,  then  the  terminology  providing  for  one  copy  would 
become  surplusage.  Thus  it  follows  that  the  recorder  is 
entitled  only  to  the  one  50/  fee  in  connection  with  furnishing 
a free  certified  copy  of  the  veteran *e  discharge  to  each 
veteran  on  his  list. 
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CONCLUSION 


Therefore  it  is  the  opinion  of  this  office  that  the  recorder 
in  third  class  counties  is  required  and  permitted  to  furnish 
only  one  free  copy  of  a veteran's  discharge  on  his  request  to 
be  paid  for  by  the  County  Court,  if  such  discharge  has  been 
recorded,  and  the  recorder  is  permitted  to  retain  the  one  50 i 
fee  for  each  discharge  so  furnished. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  Clyde  Burch, 


Yours  very  truly. 


THOMAS  r;  EKJIETM 

Attorney  General 


CBims 


Opinion  No.  144,  Answered  by  Letter 
(Joseph  Nessenfeld) 


April  3,  1962 


Honorable  John  E.  Downs 
Senator,  3^th  District 
510  Corby  Building 
St.  Joseph,  Missouri 

Dear  Senator  Downs: 

You  recently  requested  the  opinion  of  this  office 
as  follows: 


'tfould  you  be  so  kind  as  to  give  me  your 
opinion  concerning  stock  issued  by  a not- 
for-profit  corporation  organized  under  the 
Missouri  Not-For-Profit  Corporation  Act 
of  1953? 

"The  Act  seems  to  clearly  indicate  that 
not-for-profit  corporations  cannot  issue 
stock,  and  therefore,  would  you  give  me 
your  opinion  as  to  whether  or  not  these 
certificates  of  stock  issued  by  the 
corporation  would  be  mere  evidence  of 
membership,  and,  if  so,  could  the  Board 
of  Directors  at  a meeting,  or  at  a 
meeting  of  all  the  shareholders  or 
members,  could  these  stock  certificates 
be  withdrawn  or  membership  canceled  for 
failure  to  pay  dues  or  assessments?" 

Subsequently,  you  furnished  us  with  additional  specific 
information  concerning  the  corporation  Involved.  The  Articles 
of  Incorporation  make  no  reference  to  shares  or  certificates 
of  stock,  nor  do  they  contain  any  provisions  respecting 
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classification  of  members  or  the  qualifications  and  rights 
of  any  Buch  class.  The  By-Laws  contain  a number  of 
provisions  referring  to  "certificates  of  stock"  and  to 
'stockholders'.  Article  IV  provides  that  "membership  in 
the  corporation  shall  be  evidenced  by  a certificate  of 
stock  issued  to  the  purchaser  for  the  sum  of  One  Hundred 
Dollars.’’  Article  V provides  for  "transfer  of  stock". 

Articles  XII,  XV  and  XVI  refer  to  "certificates  of  stock". 
Article  VI,  VII,  VIII,  IX,  XVIII  and  XIX  have  application  to 
stockholders  meetings. 

The  stock  certificate  itself  is  in  the  usual  form  of 
stock  certificates  of  corporations  which  are  organized  under 
the  General  and  Business  Corporation  Law  of  Missouri,  except 
that  no  reference  is  made  therein  to  any  par  or  no  par  value 
nor  to  any  amount  of  authorized  capital  stock. 

Section  355*030,  RSMc  1959*  contains  the  express  mandate 
that  a corporation  organized  under,  or  which  has  accepted  the 
provisions  of  The  General  Not-for-Profit  Law  "shall  not  have 
or  issue  shares  of  stock”.  This  explicit  statutory  provision 
of  itself  would  operate  to  invalidate  every  share  of  stock 
issued  by  a not-for-profit  corporation. 

It  is  to  be  noted  that  Section  355*105*  RSMo  1959*  provides 
that  such  corporation  "may  issue  certificates  evidencing 
membership  therein" . Artiole  IV  of  the  By-Laws  above  noted 
(stating  that  membership  in  the  corporation  shall  be  evidenced 
by  a certificate  of  stock" ) would  indicate  that  the  intention 
is  simply  that  the  "stock"  certificates  constitute  no  more 
than  the  "certificate  evidencing  membership"  which  is  authorized 
by  Section  355*105*  However,  the  use  of  the  words  "stock"  and 
"share"  in  connection  therewith  is  unauthorized  by  law  and  void, 
although  such  fact  does  not  of  J tself  necessarily  invalidate 
the  "certificate”  to  the  extent  that  the  corporation  could  not 
replace  it  with  a valid  one  in  conformity  with  the  intention. 

The  law  "will  not  presume  that  the  parties  intended  to  do 
an  illegal  and  unlawful  act".  (Allstate  Ins.  Co.  v.  Hartford 
Accident  & Ind.  Co.,  Mo.  App,,  311  SW2d  41,  47).  On  the 
contrary  the  presumption  is  that  the  parties  intended  to  act 
honestly  and  rightfully  (Bradshav*  v.  Metropolitan  Life  Ins. 

Co.,  Mo.  App.,  110  SW2d  834,  837;  State  ex  rel  Kugler  v. 
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Tillotson,  Mo.  Sup..  312  SW2d  753*  757).  We  note  that  the 
By-Laws  (Article  IX)  provide  that  each  shareholder  Is 
entitled  to  one  vote,  and  that  no  provision  Is  made  therein 
for  the  payment  of  any  dividends,  which  would  reinforce  our 
view  that  the  parties  intended  that  the  stock"  certificates 
be  no  more  than  "certificates  evidencing  membership".  The 
reference  in  Article  IV  to  a "purchase'  price  of  $100  may  be 
considered  as  the  equivalent  of  an  Initiation  charge  for 
membership. 

Under  the  circumstances,  we  would  suggest  that  all  the 
"stock"  certificates  purporting  to  evidence  "shares'  in  the 
corporation  be  immediately  withdrawn  or  cancelled  and  re- 
placed by  true  certificates  of  membership.  So  too,  we  suggest 
that  all  references  to  stock,  certificates  of  stock,  and 
stockholders  meetings  be  deleted  from  the  By-Laws. 

Your  Inquiry  also  relates  to  the  effect  of  a failure  on 
the  part  of  a member  to  pay  dues  or  assessments.  Section 
355.105  RSMo  1959*  provides  In  part  that  not-for-profit 
corporations  may  have  one  or  more  classes  of  members,  and  that 
the  designation  of  such  class  or  classes  and  the  qualifications 
and  rights  of  the  members  of  each  class  shall  be  set  forth  in 
the  articles  of  incorporation  or  the  by-laws.  In  the  case  of 
the  corporation  concerning  which  you  inquire,  the  Articles  of 
Incorporation  are  silent  on  this  subject.  The  By-Laws  contain 
provisions  for  two  classes  of  members,  one  class  being  those 
who  have  "purchased"  stock  certificates  and  the  other  class 
being  designated  as  "associate  members'  . The  latter  have  no 
voting  privileges. 

We  believe  that  the  by-laws  of  such  corporation  may  make 
provision  for  reasonable  annual  dues  or  assessments  and  specify 
the  consequences  of  non-payment.  With  respect  to  voting  members. 
Article  XIX  of  the  By-Laws  limits  the  annual  assessment  to  a 
maximum  of  $20.00  unless  such  amount  is  Increased  by  a majority 
vote  of  the  members  present  at  a special  or  annual  meeting. 
Article  XIV  provides  that  members  shall  pay  assessments  within 
three  months  of  the  date  of  levy  and  that  upon  making  such 
payment  shall  be  issued  a membership  card  for  the  ensuing  year. 
This  card  merely  evidences  that  the  member  in  question  is  in 
good  standing  for  the  current  year. 

You  inquire  whether  the  Board  of  Directors  or  the  stock- 
holders at  a meeting  may  "cancel"  membership  or  'withdraw" 
a stock  certificate  for  failure  to  pay  dues  or  assessments. 
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We  find  no  provision  either  in  the  Articles  of  Incorporation 
or  the  By-Laws  which  would  authorize  such  a procedure.  Article 
XIV  of  the  By-laws  provides  that  if  a member  fails  to  pay  his 
assessment  within  three  months,  he  "shall  be  denied  access 
to  the  property  of  the  corporation  and  to  all  the  privileges  of 
a member  of  the  corporation."  This  Article,  in  essence, 
provides  only  for  a suspension  of  the  privileges  of  membership, 
and  not  for  an  expulsion  or  revocation  of  membership  in  the 
event  of  failure  to  pay  an  annual  assessment.  We  note  that 
Article  XII  of  the  By-Laws  authorizes  the  Board  of  Directors, 
by  unanimous  agreement,  to  "expel  any  member  whose  conduct  it 
deem  unbecoming  and  detrimental  to  the  corporation,  and  shall 
refund  to  any  such  expelled  member  the  price  of  his  share  of 
stock."  This  Article  clearly  has  no  reference  to  a mere  failure 
to  pay  dues  or  assessments,  and  in  our  opinion  would  not 
authorize  a cancellation  or  revocation  of  a membership  based 
solely  on  failure  to  pay  an  annual  assessment. 

The  foregoing  opinion  is  obviously  limited  to  the  specific 
facte  submitted  with  reference  to  the  not-for-profit  corporation 
concerning  which  you  make  inquiry.  In  situations  of  this  kind, 
a change  in  the  factual  situation  might  well  result  in  different 
conclusions.  We  desire  to  emphasize,  however,  the  fact  that 
lander  the  applicable  statutes  no  corporation  organized  as  a 
not-for-profit  corporation  may  legally  issue  shares  of  stock. 

Yours  very  truly, 


moos 

Attorney  General 


JNims 


Opinion  Request  No.  147  answered  by 
letter  by  Paul  A.  Slicer,  Jr. 


March  26,  1962 


Honorable  Basil  V.  Jones 
Representative,  Cass  County 
Pleasant  Hill,  Missouri 

Dear  Mr.  Jones: 


This  is  to  acknowledge  receipt  of  your  letter  under  date 
of  March  14,  1962,  in  regard  to  whether  it  is  possible  for 
the  city  government  of  East  Lynne  to  levy  a city  tax  on  motor 
cars  and  motor  trucks. 

Section  301.340,  RSMo  1959*  states  as  follows: 

"1.  Municipalities,  by  ordinance,  may 
levy  and  collect  license  taxes  from  the 
owners  of  and  dealers  in  motor  vehicles, 
residing  in  such  municipalities,  and  may 
require  the  display  of  license  plates  or 
stickers.  Municipal  license  taxes,  in- 
cluding the  cost  of  plates,  stickers  and 
notarial  fees  shall  not  exceed  the 
following  amounts: 

" (l)  For  motor  vehicles  other  than  com- 
mercial motor  vehicles 


Less  than  12  horsepower $2.30 

12  horsepower  and  less  than 

24  horsepower 3.50 

24  horsepower  and  less  than  36 

horsepower 5*50 

36  horsepower  and  less  than 

48  horsepower 7.50 

48  horsepower  and  less  tnan 

60  horsepower 8.30 

60  horsepower  and  less  than 

72  horsepower 10. 50 

72  horsepower  and  more 12.50 

Motorcycles 2.00 

Motortrlcycles 2.50 
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"(2)  For  commercial  motor  vehicles  having 
a manufacturer ' s rated  capacity  of 


Less  than  2 tons $3*60 

2 tons  and  less  than  5 tons 6.00 

3 tons  and  less  than  6 tons 9*00 

6 tons  and  less  than  7 tons 10.00 

7 tons  and  less  than  3 tons.. 12.00 


And  for  every  ton  or  major  fraction  there- 
of in  excess  of  8 tons,  $5.00  per  ton. 

"2.  No  municipal  license  tax  shall  be  col- 
lected from  a resident  of  any  municipality 
for  motor  vehicles  used  exclusively  out- 
side of  such  municipality , and  that  fact 
may  be  shown  by  an  affidavit  of  the  motor 
vehicle  owner  for  the  purpose  of  securing 
a state  registration  certificate  without 
producing  a receipt  for  municipal  license 
taxes.  When  the  owner  of  any  motor  vehicle 
or  trailer,  or  chauffeur  or  registered 
operator  shall  have  complied  with  the  re- 
quirements of  this  law  he  shall  not  be 
required  to  pay  any  license  tax  or  fee  to 
any  municipality,  or  to  submit  to  any  other 
requirement,  except  as  authorized  by  this 
law,  in  any  municipality  of  this  state. 

"3.  Municipalities  may  impose  occupation 
taxes  on  the  business  of  transporting 
passengers,  freight  and  merchandise  for 
hire  carried  on  within  their  limits,  and  may 
measure  such  taxes  by  the  number  of  motor 
vehicles  engaged  in  such  transportation." 

It  is  evident,  therefore,  from  the  aforesaid  sections, 
that  a municipality  of  the  fourth  class  by  ordinance  may  levy 
and  collect  license  taxes  from  the  owners  of  and  dealers  in 
motor  vehicles  residing  in  such  municipalities  and  may 
require  the  display  of  license  plates  or  stickers.  These 
municipal  license  taxes,  however,  including  the  cost  of  the 
plates,  stickers  and  notarial  fees  shall  not  exceed  the 
amounts  as  stated  in  the  preceding  section. 

If  we  can  be  of  any  further  service,  please  advise. 

Yours  very  truly. 


PS:  BJ 


TiTOMAS  F.  EAGLET  Wf 

Attorney  Oeneral 


INSURANCE : Articled  of  Incorporation  of  Central  Allied 

Life  Insurance  Company. 

OPINION  NO.  148 


March  30, 


Honorable  Jack  L.  Clay 
.Aipcrintcndent,  Division  of 

Insurance 

Jefferson  Building 
Jefferson  City,  Missouri 

Dear  nr.  Clay: 

This  opinion  is  in  answer  to  your  letter  of 
March  14,  1962  with  which  you  submitted  to  this 
office  an  executed  copy  of  declaration  of  inten- 
tion of  original  incorporators  of  the  proposed 
Control  Allied  Life  Insurance  Company,  which 
declaration  of  Intention  also  included  a copy  of 
the  articles  of  Incorporation  of  ouch  corporation 
to  be  formed  under  the  provisions  of  Chapter  376, 
FtSMo  1959,  We  have  also  examined  proof  of  publi- 
cation of  the  aforesaid  documents  as  required  by 
Section  376.070,  RSMo  1959. 

An  examination  of  tho  documents  referred  to 
in  the  preceding  paragraph  luxe  been  made  as  re- 
quired by  Section  376.070,  RSMo  1959,  and  it  is 
the  opinion  of  this  office  that  the  same  are 
ound  to  bo  in  accordance  with  the  provisions  of 
Section  376.OIO  to  376.670  IWlto  1959#  and  not  in- 
consistent with  the  constitution  and  laws  of  this 
State  and  the  Uhl ted  State c . 

Tho  foregoing  opinion,  which  I hereby  approve, 
was  prepared  by  my  assistant,  Julian  L.  O'Malley. 

Yourc  very  truly. 


JLO'Msst 


msm  v.  s'AgigroH 

Attorney  General 


Opinion  Request  No.  150  answered 
by  letter  by  Howard  L.  McFadden 


April  3,  1962 


Honorable  J.  R.  Eiser 
Prosecuting  Attorney 
Holt  County 
Oregon,  Missouri 

Dear  Mr.  Eiser: 

This  is  in  response  to  your  request  for  an  opinion  dated 
March  14,  1962,  as  follows: 

"I  would  like  to  nave  the  opinion  of  your 
office  as  to  what  mileage  the  Juvenile 
Officer  Is  entitled  to  charge  for  miles 
traveled  by  him  In  his  official  capacity. 

"bald  Juvenile  Officer  was  appointed  by 
the  Judge  of  the  Juvenile  Court  under  the 
Provisions  of  Section  211.351  R.S. 

Missouri,  1959." 

The  authority  for  paying  Juvenile  officers  travel  expense 
is  found  in  Section  211.391.2,  RSMo  1959#  wherein  it  Is 
provided  that: 

"Actual  expenses.  Including  a mileage 
allowance  not  to  exceed  that  amount 
allowed  state  officers  for  each  mile 
traveled  on  official  business  * * * 
snail  be  reimbursed  to  them  out  of  the 
funds  of  the  county  or  counties.’' 

The  amount  paid  state  officers  is  establlsned  by  the 
Comptroller  under  Section  33.090,  RSMo  1959#  which  gives  him 
authority  to  promulgate  rules  and  regulations  governing  the 
payment  of  reasonable  and  necessary  travel  expenses  incurred 
on  behalf  of  the  state,  and  the  rate  which  he  has  currently 
established  for  mileage  is  eight  cents  per  mile. 

Trusting  that  this  will  answer  your  problem,  I remain 

Yours  very  truly, 

HLM:  BJ 


THoMAs  P.  EAflUfifOi 

Attorney  General 


OPINION  NO.  156  ANSWERED  BY  LETTER. 


April  18,  1962 


Nr.  June  R.  Rose 
Chairman,  Industrial  Commission 
of  Missouri 
State  Office  Building 
Jefferson  City,  Missouri 

Dear  Mr.  Rose: 

This  is  in  response  to  your  letter  of  March  16,  1962, 
in  which  you  inquire  as  to  the  applicability  of  the  Pre- 
vailing Wage  Law  (Sections  290.210  through  290. 310)  to 
the  University  of  Missouri. 

You  previously  made  a similar  inquiry  of  this  office 
to  which  inquiry  we  responded  by  forwarding  you  two  At- 
torney General  opinions  which  analyzed  two  acts  of  the 
legislature  as  to  whether  such  acts  were  applicable  to 
the  University  of  Missouri  in  light  of  what  is  now  Arti- 
cle IX,  Sec.  9 (a)  of  the  1945  Missouri  Constitution. 

Article  IX,  Sec.  9 (a)  reads  as  follows: 

"The  government  of  the  State  University 
shall  be  vested  in  a board  of  curators 
consisting  of  nine  members  appointed 
by  the  governor,  by  and  with  the  advice 
and  consent  of  the  senate." 

In  the  opinion  of  January  29,  1934  to  Orville  M. 
Barnett,  Attorney  General  McKlttrlck  considered  the  ap- 
plicability of  the  State  Purchasing  Agent  Act  (now  Sec. 
34.010  at.  seq.)  to  the  University  of  Missouri  in  light 
of  the  language  in  the  Missouri  Constitution  now  con- 
tained in  Article  IX,  Sec.  9 (a).  The  ruling  was  that 
said  constitutional  provision  prevented  the  Purchasing 
Agent  Act  from  applying  to  the  University  of  Missouri. 
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In  the  opinion  of  December  19*  1955  to  DeVere  Joel in. 
Attorney  General  Dalton  considered  the  same  constitutional 
provision  in  connection  with  the  Investment  of  funds  by 
the  Board  of  Curators  of  the  University. 

In  both  opinions,  the  word  "government"  as  found  in 
the  aforementioned  const it itlonal  provision  was  seemingly 
given  a very  broad  Interpretation. 

It  would  appear  that  that  the  rationale  of  these  two 
opinions  would  apply  to  the  Instant  question  in  so  far  as 
determining  the  applicability  of  the  Prevailing  Wage  Act 
to  the  University  of  Missouri  in  light  of  Article  IX,  Sec. 
9 (a)  of  the  Missouri  Constitution. 

Yours  very  truly. 


CBt  jh 


rawttg  r;  1WH3BPW  " 

Attorney  General 


The ^ lull  name"  of  a candidate  appearing  on  an 
official  ballot  may  when  warranted  include 
prefix  ’Mrs."  and  suffix  "Sr."  and  "Jr.”  but 
may  not  use  prefix  "Dr."  for  a doctor  included 
in  Section  564.290  RSMo. 


April  18,  1962 


Opinion  No.  159 


Honorable  Warren  E.  Hearn es 
Secretary  of  State 
Jefferson  City 
Missouri 

Dear  Mr.  Heameat 

We  are  in  receipt  of  your  request  for  an  opinion  as 

follOWSt 

"The  office  of  Secretary  of  State  formally 
request  an  opinion  clarifying  this  situation. 

Is  it  permissible  and  if  so  under  what 
conditions  and  limitations  can  the  prefix 
'Doctor*  be  placed  on  the  ballot." 

The  answer  to  your  question  Involves  a construction  of 
the  Missouri  election  laws.  The  basic  section  of  the  statute 
is  Section  120.340.  RSMo  1959*  which  provides  in  part  that 
the  name  of  no  candidate  shall  be  printed  upon  any  official 
ballot  at  any  primary  election  unless  such  candidate  in  due 
time  has  filed  a written  declaration  "stating  his  full  name" 
etc.  A number  of  other  statutory  provisions  refer  to  the 
"name"  of  the  candidate.  For  example.  Section  120*380  requires 
the  Secretary  of  State  to  transmit  to  the  county  clerks  a 
certified  list  containing  the  name  of  each  person  who  has 
filed  declaration  papers  in  his  office)  and  Section  120.420 
provides  for  an  official  ballot  on  which  "the  names  of  all 
the  candidates  who  shall  have  filed  declaration  papers"  shall 
be  printed. 


CANDIDATE: 

BALLOT: 
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The  "name"  to  be  printed  on  the  ballot  can  be  only  the 
"full  name"  which  must  be  stated  by  the  candidate  In  his 
declaration  of  candidacy.  Your  request  involves  a determina- 
tion of  the  legislative  intent  in  requiring  that  the 
"full  name"  of  the  candidate  be  stated  in  the  declaration 
and  printed  on  the  ballot. 

Section  1.090,  RSMo  1959*  provides:  "Words  and  phrases 
shall  be  taken  in  their  plain  and  ordinary  and  usual  sense." 

In  a case  involving  the  use  of  the  word  "name"  in  a statute 
relating  to  the  assessment  of  personal  property  (State  ex 
rel  Lane  v.  Cornell,  Mo.  Sup.,  149  SW2d  815,821 ) Judge 
Dalton  stated: 

"A  person's  name  is  the  designation 
ordinarily  used,  and  by  which  he  or 
she  is  known  in  the  community.  Names 
are  used  as  a method  of  identification* 

Whether  the  identification  is  sufficient 
is  ordinarily  a question  of  fact," 

The  foregoing  statement  accords  with  the  usual  concept  of  a 
name,  that  is,  that  it  is  the  distinctive  characterization 
by  which  the  person  is  generally  known  and  distinguished 
from  others*  However,  mere  description  is  not  usually 
recognized  as  the  equi valent  of  a name*  See  65  C.J.S* 

Names  §1,  p«  2*  By  the  common  law,  a person's  "legal"  name 
has  consisted  of  one  given  name  and  one  surname  or  family 
name*  65  C.J.S*  §3,  p*  2*  It  is  also  the  general  rule  that 
prefixes  such  as  "Dr«",  "Mr."  and  "Mrs*"  are  mere  titles 
descriptive  of  the  person  referred  to  but  are  not  names  or 
parts  of  names*  So  too,  a suffix  such  as  "Sr*",  "Jr*"  or 
some  other  word  or  numeral  of  similar  import  added  to  a name 
is  ordinarily  not  a part  of  the  person's  name  but  is  generally 
considered  a matter  of  description  adopted  for  convenience* 

65  C.J.S.,  Names  §5*  pp*  6-7*  In  Hunt  v*  Searcy,  167  Mo.  158, 
67  SW  206,  208,  the  court  ruled  this  matter  as  follows: 

"The  addition  or  suffix  'Sr*  * is  no 
part  of  the  name  of  a person*  Neil 
v*  Dillon,  3 Mo*  59*  'The  abbrevia- 
tions "Jr."  and  "Sr,"  are  no  part  of 
the  name  proper.'  1 Enc*  a.  & Prac* 
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(Ed.  1895)  pp.  46,47,  and  a great  number 
of  cases  cited  in  note  3,  where  It  1b  said, 

•The  commonly  abbreviated  prefixes  and 
suffixes  are  not  considered  either  as  names 

in  themselves,  or  as  parts  of  names.'" 

« 

We  have  found  no  Missouri  case  which  concerns  the  use  of 
the  title  "Doctor"  or  "Dr."  in  connection  with  the  name  of 
a person.  Other  states  have  considered  this  question.  Thus, 
in  Hamilton  v.  Shredded  Wheat  Sales,  54  R.I.  285,  172  A.  6l4 
the  court  stated*  , , 

"In  the  above  entitled  action  we  note 
that  the  name  of  the  plaintiff  appears 
as  'Dr.  James  Hamilton*.  The  designation 
*Dr. ' is  a title  and  is  no  part  of  the 
name  of  the  plaintiff.  It  is  therefore 
improper  pleading  so  to  designate  the 
plaintiff." 

• 

And  in  Oears  v.  State,  203  Ind.  3*  176  N.E,  553 , the  Court 
ruled* 

"The  evidence  in  this  case  Justifies 
us  in  saying  that  the  letters  'Dr. ' 
have  a well  understood  meaning*  and 
when  used  as  a prefix,  as  in  the 
affidavit  before  us,  they  serve  as  a 
description  but  do  not  add  to  and 
detract  from  the  true  name  of  a 
person." 

« 

A number  of  authorities  have  ruled  that  the  prefix 
"Mrs."  is  a mere  title  and  no  part  of  the  person's  name. 

Thus,  in  Feldman  v.  Silva,  54  R.I.  203,  171  A.  922,  it  was 
said*  ...  , . 

"The  designation  of  'Mrs. ' is  a mere 
title  and  is  no  part  of  petitioner's 
name • " 

1 , 

In  Carlton  v.  Phelan  (Fla.)  131  So.  117,  the  court  stated* 

"The  prefix  [Mrs.]  is  not  a name,  but 
a mere  title  that  usually  distinguishes 
the  person  referred  to  as  a married 
woman." 
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The  Cornell  case,  noted  above,  was  a certiorari  pro- 
ceeding involving  the  validity  of  an  assessment  of  a 
personal  property  tax  against  the  estate  of  "Mrs.  N.  B. 

Wilson".  The  decedent's  "true"  name  was  Sarah  L.  0. 

Wilson.  The  name  of  her  late  husband  was  Newton  R.  Wilson, 
and  it  was  contended  that  the  decedent  was  known  as  Mrs. 

N.  B,  Wilson,  The  Court  held  that  the  order  of  the  county 
board  of  equalization  assessing  the  tax  in  the  name  of 
Mrs.  N.  B.  Wilson  was  not  void  on  its  face. 

That  case  involved  a tax  statute  which  usually  requires 
more  specificity  in  names.  It  is  to  be  noted,  however,  that 
the  court  referred  to  the  absence  of  language  in  the  statute 
which  would  require  that  such  assessments  of  personal 
property  be  in  the  "full,  true,  and  lawful  name  of  the  owner". 

On  the  other  hand,  the  statute  which  is  involved  in  the 
present  matter  (Section  120.340)  does  require  the  candidate 
to  state  his  "full  name".  We  do  not  believe,  however,  that 
the  word  "full"  was  intended  to  be  literally  applied.  In  our 
view,  the  statute  does  not  require  the  use  of  one’s  "legal" 
name  in  the  common  law  sense,  nor  does  it  necessarily  exclude 
the  use  of  prefixes  or  suffixes. 

In  State  ex  rel  Public  Service  Co.  v.  Cowan,  356  Mo.  674,  ^ 2*~ 

407,  408,  Judge  Hyde  speaking  for  the  court  stated 1 

"After  all,  a name  is  only  what  one  calls 
himself  for  purposes  of  identification. 

See  45  C.J.  367,  Sec,  1." 

In  State  v.  Deppe,  Mo,  Sup,,  286  SW2d  776,  781,  it  was  said* 

"A  person's  name  is  the  title  by  which 
habitually  he  calls  himself  and  others  call 
him  * * *Y' 

See  also  Ohlm&nn  v«  Clarkson  Sawmill  Co*,  222  Mo.  62,  120 
sw  1155,  1157. 

Election  lawB  should  be  construed  liberally  to  avoid  unduly 
restricting  and  circumscribing  the  right  of  a citizen  to  be  a 
candidate  for  office.  See  State  ex  rel  Haller  v.  Arnold,  277 
Mo.  474,  210  SW  374,  376,  in  which  the  court  referred  to 
"the  untramraeled  constitutional  privilege  of  all  eligible 
persons  to  become  candidates  for  office."  This  privilege 
should  not  be  hedged  about  "with  such  conditions  as  materially 
to  impinge  upon  the  guarantee  of  the  Constitution  that  'all 
elections  shall  be  free  and  open.'" 
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In  Preisler  v.  City  of  St.  Louis,  Mo.  Sup.,  322  SW2d  748, 

753*  the  court  said* 

'We  agree  that  every  eligible  person  has  the 
right  under  the  constitutional  guarantee 
of  free  and  open  elections  to  become  a 
candidate  for  office  (citing  cases);  and 
that  restricting  that  constitutional  right 
in  such  manner  as  to  effectively  deny 
and  improperly  impede  it  is  a violation 
of  the  guarantee . , , " 

Candidates  should  have  the  right,  absent  compelling  reasons 
to  the  contrary  in  a particular  situation,  to  have  his  name 
placed  before  the  electorate  in  such  manner  that  his  true  identity 
is  disclosed,  not  concealed.  The  best  way  to  effectuate  the 
purpose  of  our  election  laws  and  the  constitutional  guarantees 
relating  to  elections  is  to  construe  the  words  "name"  and 
"full  name"  in  accord  with  Judge  Dal  ton  *s  definition  above 
quoted,  namely  that  "a  personas  name  is  the  designation 
ordinarily  used*  and  by  which  he  or  she  is  known  in  the 
community," 

The  foregoing  concept  was  expressed  in  Huff  v.  State 
Election  Board,  168  Okla.  277,  32  P.  2d  920,  93  ALR  906,  in 
which  the  court  sustained  the  right  of  a woman  (married  to 
I.  L.  Huff)  to  have  her  name  printed  upon  the  official 
primary  ballot  as  "Mrs,  I.  L,  Huff",  The  contention  was  that 
"Mrs."  was  a mere  title  and  not  a part  of  the  candidate *s 
name  and  therefore  could  not  be  adopted  by  her  as  such. 

The  applicable  statute  provided  for  the  candidate  to  file  a 
declaration  stating  "name  in  full  as  desired  on  the  ballot." 

The  Court  ruled  &b  follows* 

"There  are  frequently  many  candidates 
for  the  several  elective  offices  and 
the  voters  are  only  acquainted  with 
them  or  many  of  them  by  the  names  by 
which  they  are  commonly  known  and  called. 

That  fact  was  known  to  the  Legislature 
when  It  enacted  the  primary  election 
law  and  it  is  clearly  the  legislative 
intent  that  the  candidate  shall  be  so 
Identified  on  the  primary  and  run-off 
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primary  ballot  that  the  voters  may  know 
for  whom  they  cast  their  ballot  and  not 
be  deceived  or  misled  to  vote  for  some 
candidate  for  whom  they  did  not  intend 
to  vote,  so  it  is  not  so  much  a question 
as  to  the  true  legal  name  of  the  candidate 
as  it  is  that  the  voter  may  be  informed 
as  to  the  candidates  by  the  names  by  which 
they  are  commonly  known  and  called  and  transact 
their  important  private  or  official  business. 

• * *We  shall  content  ourselves  with 
expressing  our  adherence  to  the  views  of 
those  courts  which  hold  that  a person 
may  change  his  or  her  name  in  good  faith 
and  for  an  honest  purpose,  by  adopting  a 
new  name  and  transacting  his  or  her 
business  and  holding  himself  or  herself 
out  under  the  new  name,  with  the  acquies- 
cence and  recognition  of  his  or  her 
friends,  and  this  right  is  not  abrogated 
by  the  Constitution  or  any  statute  of 
this  statej  and  that  under  the  circumstances 
of  this  case  a married  woman  has  the  right 
to  adopt  *Mr8.#  as  a part  of  her  name 
with  equal  propriety  as  she  could  an 
additional  Christian  or  given  name  or 
initial , " 

In  Oearlng  v.  Carroll,  151  Pa.  79,  24  A,  1045,  1046,  the 
court,  citing  with  approval  the  earlier  Pennsylvania  case  of 
Laflin  & Rand  Powder  Co,  v,  Steytler,  146  Pa,  434,  23  A,  21*>, 
held  that  the  statutory  requirement  of  a limited  partnership 
act  that  the  nfull  names"  of  the  members  be  used  T*ls  met  by 
giving  the  names  in  the  fora  habitually  used  by  those  persons 
in  business,  and  by  which  they  are  generally  known  in  the 
community,"  In  that  case,  the  "full  name"  as  given  by  the 
partner  was  D,W.C,  Carroll,  although  his  legal  name  was 
DeWltt  Clinton  Carroll.  The  Laflin  case  contains  a persuasive 
exposition  on  the  meaning  of  the  words  "full  names".  It  was 
there  saidt 

"A  man's  name  is  the  designation  by  which 
he  is  distinctively  known  in  the  community. 
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Custom  gives  him  the  family  name  of  his 
father,  and  such  praenomina  as  his  parents 
choose  to  put  before  it,  and  appropriate 
circumstances  may  require  *Sr. ' or  * Jr. * 
as  a further  constituent  part.  But  all 
this  is  only  a general  rule,  from  which  the 
individual  may  depart  if  he  chooses.  The 
legislature  in  1852  provided  a mode  of  changing 
the  name,  but  that  act  was  in  affirmance  and 
aid  of  the  common  law,  to  make  a definite 
point  of  time  at  which  a change  shall  take 
effect.  But  without  the  aid  of  that  act 
a man  may  change  his  name  or  names,  first 
or  last,  and  when  his  neighbors  and  the 
community  have  acquiesced  and  recognized 
him  by  the  new  designation,  that  becomes 
his  name*  * * A name  therefore,  is  the  title 
used  for- the  - Identification  of  an  individual 
and  the  Intent  of  its  requirement  in  full 
is  certainty  of  such  identification.  The 
full  name,  therefore,  is  no  more  than  the 
whole  of  such  title  as  it  is  used  by  himself 
and  his  neighbors  for  such  purpose.  To 
construe  the  statute  to  require  the  literal 
and  absolute  following  of  the  entire  list  of 
names  a person  may  have  had  bestowed  upon 
him  would  be  giving  it  not  only  a very 
narrow  and  technical  construction  which 
serves  no  purpose  of  the  act,  but  even 
one  which  might  tend  to  defeat  its  real 
intent.  A statement  signed  ‘Stephen  Grover 
Cleveland*  would  not  create  certainty, 
but  doubt  as  to  its  author.” 

We  are  therefore  of  the  opinion  that  whether  the  use  of 
a prefix  or  suffix  constitutes  part  of  the  name  of  a person 
so  that  it  may  be  printed  upon  the  official  ballot  depends 
upon  the  facts  in  each  case*  In  view  of  the  law  that  a 
prefix  or  suffix  is  not  ordinarily  a part  of  a person ‘s  name, 
we  believe  that  the  burden  would  rest  upon  the  person  desiring 
the  use  thereof  (in  the  event  such  use  was  questioned)  to 
reasonably  satisfy  the  appropriate  official  that  such  prefix 
or  suffix  has  in  fact  been  adopted  and  used  as  part  of 
his  name  and  that  he  is  generally  known  and  recognized  in  the 
conraunity  by  that  name. 
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With  respect  to  the  specific  question  posed  in  your 
letter,  this  office  has  heretofore  ruled  in  an  opinion 
issued  to  Honorable  John  E.  Downs,  dated  March  25,  1954,  that 
"When  a candidate  for  public  office  uses,  in  political 
advertising  and  on  the  voting  ballot,  the  prefix  'Doctor* 
or  *Dr. • before  his  name,  it  must  be  followed  by  suitable 
words  or  letters  clearly  designating  the  degree  held  by 
such  person,  or  the  particular  type  of  practice  in  which  such 
person  is  engaged." 

That  opinion  was  based  upon  the  provisions  of  Section 
564.290,  RSMo  1959*  which  prohibits  any  person  licensed  to 
practice  medicine,  surgery,  dentistry,  optometry,  osteopathy, 
chiropractic,  chiropody  or  veterinary  surgery,  or  specifically 
permitted  by  law  to  practice  the  curing,  healing  or  remedying 
of  ailments,  defects  or  diseases  of  body  or  mind  with  or 
without  a license,  from  using  the  prefix 'boo tor"  or  "Dr." 
in  connection  with  his  name  in  various  specified  situations 
including  any  "public  listing  or  display  of  any  nature  whatsoever" 
without  affixing  thereto  suitable  words  or  letters  designating 
his  degree  or  type  of  practice.  We  believe  that  such  opinion 
was  correctly  ruled  Insofar  as  it  held  that  Section  564.290 
applied  to  candidates  for  public  office.  It  should  be  noted, 
however,  that  the  opinion  does  not  discuss  or  expressly  rule 
the  further  question  of  whether  our  election  laws  actually 
authorize  the  use  on  official  ballots  of  descriptive  matters 
such  as  the  degree  held  by  the  candidate  or  the  particular 
type  of  practice  in  which  he  is  engaged  or  licensed  to  practice, 
but  assumes  (at  least  as  to  municipal  elections  in  cities  of 
the  first  class)  that  such  use  is  permissible.  In  our  opinion, 
the  assumption  is  erroneous. 

In  State  ex  rel  Whetsel  v.  Murphy,  122  Ohio  St.  620,  174 
NE  252,  it  was  said) 

"This  court  is  of  the  opinion  that  it  is 
unlawful  to  place  any  characterization 
or  description  either  before  or  after 
the  name  of  a candidate  upon  a ballot 
either  at  the  primary  or  general  election 
where  there  is  not  such  identity  of  the 
names  of  two  or  more  candidates  as  to 
Justify  some  description  which  will  permit 
the  voters  to  make  an  intelligent  expression 
of  his  choice." 
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That  case  ruled  that  the  use  of  the  letters  "M,  D.H  which 
were  appended  after  the  name  of  a candidate  for  coroner  was 
improper.  We  agree  with  such  conclusion.  There  is  no 
authority  in  our  election  laws  which  would  permit  the  use 
of  descriptive  matter  such  as  M.  D,,  O.D.,  D.D.S.,  Christian 
Science  Practitioner  and  the  like  in  addition  to  the  name 
of  the  candidate.  In  our  opinion,  the  name"  of  a person 
may  not  reasonably  be  held  to  include  as  part  thereof  either 
the  degree  he  holds  or  any  other  purely  descriptive  matter. 

CONCLUSION 

The  "full  name"  of  a candidate,  to  be  printed  on  the  official 
ballot  is  the  designation  or  distinctive  characterization 
ordinarily  used  by  such  person  and  by  which  he  is  known  and 
recognized  in  the  community,  and  may  include,  when  warranted 
by  the  facts,  prefixes  Buch  as  "Mrs."  and  "Dr."  and  suffixes 
such  as  "Sr.  or  "Jr.",  However,  the  "name"  cannot  include 
purely  descriptive  matter  Buch  as  the  degree  held  or  the  occupation 
in  which  he  is  engaged.  Since  the  use  of  the  word  "Doctor" 
or  "Dr."  would  be  Illegal  without  designating  the  degree  or 
type  of  practice,  a doctor  included  in  Section  564.290,  RSMo 
1959,  may  not  use  such  prefix  as  part  of  hiB  name  for  use  on 
the  ballot. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  assistant  Joseph  Nessenfeld. 

Yours  very  truly. 


THOttAS  if.  EAffiJHKS" 
Attorney  General 


JHsbs 


OPINION  NO.  164,  Ansv.ered  by  Letter 
Joseph  Nessenfeld 


April  . .13,  1962 


Honorable  Warren  E.  Hearnes 
Secretary  of  State 
Jefferson  City 
Missouri 

Dear  Mr.  Hearnes: 

You  have  requested  the  opinion  of  this  office  as 
follows: 


"If  the  Initiative  process  is  used  in 
1962  to  propose  an  amendment  to  the 
Missouri  Constitution  to  be  voted  upon 
at  the  General  Election  in  1962,  please 
advise  me  if  I would  be  correct  in 
requiring  that  said  petitions  be  signed 
by  eight  percent  of  those  voters  voting 
for  John  M.  Dalton  at  the  General  Election 
in  i960  in  each  of  two-thirds  of  the 
Congressional  Districts  set  out  in 
CCSHCSSCSSB  No.  363  a s passed  by  the  71st 
General  Assembly." 


Section  50,  Article  III  of  the  Constitution  provides  that 
initiative  petitions  proposing  amendments  to  the  Constitution 
shall  be  signed  by  eight  percent  of  the  legal  voters  in  each  of 
two-thirds  of  the  Congressional  Districts  of  the  state.  Under 
Section  53,  Article  III  of  the  Constitution  the  total  vote 
for  governor  at  the  general  election  last  preceding  the  filing 
of  any  initiative  petition  shall  be  used  to  determine  the 
number  of  legal  voters  necessary  to  sign  the  petition. 

Under  the  1950  census,  Missouri  was  entitled  to  eleven 
representatives  in  the  House  of  the  Congress  of  the  United  States. 


Honorable  Warren  E.  Heames 


Pursuant  to  the  mandate  of  Section  45,  Article  III  of  the 
Constitution,  the  General  Assembly  divided  the  state  "into 
districts  corresponding  with  the  number  of  representatives 
to  which  it  1b  entitled",  that  is,  eleven. 

Under  the  i960  census,  Missouri  will  be  entitled  to  only 
ten  representatives  in  the  88th  and  four  succeeding  Congresses. 
Again,  pursuant  to  Section  45,  Article  III  of  the  Constitution 
the  71st  General  Assembly  divided  the  state  into  ten  districts 
from  each  of  which  a representative  will  be  elected  at  hie 
next  ensuing  general  election  to  serve  in  the  88th  Congress. 

In  our  opinion,  except  for  the  purpose  of  preparing  for 
the  election  of  such  representatives,  the  new  congressional 
districts  have  no  existence  as  such  at  the  present  time.  Until 
the  88th  Congress,  Missouri  will  still  have  eleven  representatives 
in  Congress,  eacn  of  whom  was  elected  from  a district  as  there- 
tofore established.  In  the  event  of  a vacancy  in  the  office  of 
any  such  representative,  his  successor  to  fill  the  unexpired 
term  would  be  elected  from  whichever  of  the  eleven  districts 
the  vacancy  occurred.  Hence,  these  eleven  districts  necessarily 
remain  in  existence  as  Congressional  districts  until  January, 

1963. 


A congressional  district  within  the  meaning  of  Section 
50,  Article  III  of  the  Constitution  13  one  which  Is  presently 
entitled  to  a representative  In  Congress,  The  newly  created 
congressional  districts  are  not  presently  entitled  to  elect  a 
representative  In  Congress.  They  are  effective  only  with 
respect  to  the  88th  and  succeeding  congresses.  It  Is  true  tliat 
the  Act  which  establishes  the  ten  new  congressional  districts 
also  repeals  those  sections  of  the  statutes  which  established 
the  eleven  districts.  However,  In  our  opinion,  such  repeal  does 
not  operate  to  abolish  the  existence  of  the  eleven  districts 
for  all  purposes.  This  becomes  evident  when  it  is  realized 
that  the  authority  to  establish  ten,  rather  than  eleven,  districts 
exists  only  with  respect  to  the  election  of  representatives  in 
the  88th  and  succeeding  Congresses.  Missouri  could  not  validly 
establish  ten  districts  except  prospectively. 
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Warren  E. 


Heames 


In  our  opinion,  therefore,  the  congressional  districts 
which  must  be  considered  for  the  purpose  of  determining  the 
sufficiency  of*  referendum  petitions  are  those  congressional 
districts  from  which  the  eleven  existing  representatives  in 
congress  from  Missouri  were  elected.  CCSHCSSCSSB  No.  3^3 
passed  by  the  71st  General  Assembly  should  be  considered 
as  prospective  in  operation  only,  and  the  districts  thereby 
created  are  effective  as  such  within  the  meaning  of  Section 
30  of  Article  III  of  the  Constitution  only  after  the 
expiration  of  the  terms  of  the  present  eleven  representatives 
in  Congress  from  Missouri. 


Yours  very  truly. 


TOSHAS'  TTTSJSOSm 

Attorney  General 


JNims 


INSURANCE: 


Articles  of  Incorporation  of  Permanent  Life 
Insurance  Company 


April  5. 


Honorable  Jaok  L.  Cloy 
Superintendent , Division  of 
Insurance 

Jefferson  Building 
Jeff croon  City,  Missouri 

Dar  Mr.  Clay: 


Till  a opinion  Is  In  answer  to  your  inquiry  of 
March  26,  1902,  with  which  you  submitted  to  this  office 
an  executed  oopy  of  declaration  of  intention  of  original 
inix>rporators  of  the  proposed  Permanent  Life  Insurance 
Company,  which  declaration  of  Intention  also  Included 
a oopy  of  the  articles  of  incorporation  of  such  corpora- 
tion to  bo  forced  under  the  provisions  of  Chapter  376, 
RSMo  1959.  Mao  forwarded  with  your  fomal  request  for 
an  opinion  concerning  the  documents  heretofore  referred 
to  was  proof  of  publication  of  same  as  required  by  Sec- 
tion 376.070,  RSMo  1959. 


An  examination  of  the  documents  referred  to  in  the 
preceding  paragraph  has  been  made  as  required  by  Section 
376.070,  R-Mo  1959.  hnd  it  Is  the  opinion  of  this  office 
that  the  same  are  found  to  be  in  accordance  with  pro- 
visions of  Chapter  376,  RSMo  1959.  and  not  lnconaistcnt 
with  the  constitution  and  laws  of  this  State  and  the 
United  States. 


Ihc  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  ny  assistant,  Julian  L.  O'Malley. 

Yours  very  truly, 


JbJ’Msat 


TOMS  p;  .'A3LLTOJ 

Attorney  General 


CIRCUIT  COURT: 
COUNTIES : 

JUVENILE  OFFICERS: 
JUVENILE  COURTS: 
OFFICE  EXPENSES: 


Third  and  fourth  class  counties,  com- 
prising one  or  more  judicial  circuits 
and  served  by  juvenile  officials  ap- 
pointed by  the  Circuit  Court,  must  pay 
office  expenses  of  said  juvenile  of- 
ficials, which  are  approved  by  the  Cir- 
cuit Court,  by  prorating  said  expenses 
among  the  counties  served  upon  a ratio 
determined  by  population  of  the  respective 
counties . 


May  17,  1962 


OPINION  No. 
166[1962] . 


Honorable  Lewie  B.  Hoff 
Prosecuting  Attorney 
Cedar  County 
Stockton,  Missouri 

Dear  Mr.  Hofft 

This  is  in  reply  to  your 

1962. 


opinion  request  of  April  2, 


In  said  letter  you  advise  that  Cedar  County  is  a 
fourth  class  county,  and  one  of  four  counties  comprising 
the  26th  Judicial  Circuit  of  Missouri;  that  the  Circuit 
Judge  has  appointed  a Juvenile  officer  to  serve  all  four 
counties  in  this  circuit;  that  an  estimated  budget,  in* 
eluding  office  expenses  for  1962,  has  been  prepared  by 
the  Juvenile  officer,  approved  by  the  Court,  and  submit- 
ted to  the  County  Court. 

You  then  submit  the  following  question! 

"Must  a county  of  the  Fourth  Class 
pay  its  part  of  the  office  expense 
of  the  Juvenile  Officer  appointed  by 
the  Circuit  Judge  under  Section 
211.351  in  view  of  Paragraph  2 of 
Section  211.391?* 

The  position  of  "Juvenile  Officer"  is  solely  statu- 
tory and  created  by  Section  211.351*  RSMo  1959*  which 
states  in  part  as  follows! 

”1.  The  juvenile  court  shall  appoint 
a juvenile  officer  and  other  neces- 
sary juvenile  court  personnel  to  serve 
under  the  direction  of  the  court  in 
each  county  of  the  first  and  second 
class  and  the  circuit  judge  in  cir- 


Honorable  Law! a B.  Hoff 


cults  comprised  of  third  and  fourth 
class  counties 

”(1)  May  appoint  a juvenile  of- 
ficer and  other  necessary  person- 
nel to  serve  the  judicial  circuit; 
or  * * *• 

The  language  of  said  section  clearly  indicates  that 
said  Juvenile  Officer  is  to  serve  under  the  direction  of 
the  Juvenile  Court , which  by  definition  in  Section  211 .021 (3 ), 
RSMo  1959*  means  the  Circuit  Court  of  each  county  (Fourth 
Class  County). 

Section  476.260,  RSMo  1959*  states! 

"The  court  shall  audit  and  adjust  the 
accounts  of  the  sheriff  or  other  of- 
ficer attending  it,  and  certify  the 
same  for  payment.” 

In  view  of  this  section,  the  accounts  of  the  Juvenile 
officer  should  be  submitted  to  the  Circuit  Court,  who  shall 
audit,  adjust,  if  necessary,  and  certify  the  same  for  payment. 

In  addition.  Section  476.270,  RSMo  1959*  provides  that 
the  expenditures  of  the  Circuit  Court,  except  salaries  pay- 
able by  the  state,  are  to  be  paid  out  of  the  county  treasury 
in  which  the  court  is  held.  Said  section  states,  in  part! 

"411  expenditures  accruing  in  the  cir- 
cuit courts,  - - -,  except  salaries 
and  clerk  hire  which  is  payable  by  the 
state,  shall  be  paid  out  of  the  treasury 
of  the  county  in  which  the  court  is  held 
in  the  same  manner  as  other  demands." 

Ordinarily,  therefore,  the  county  treasurer  of  any 
county  in  the  circuit  in  which  the  Circuit  Court  is  held 
would  be  obligated  to  pay  the  county's  prorata  share  of 
the  office  expense  of  the  Juvenile  officer  if  audited  and 
certified  for  payment  to  the  county  by  the  court. 

Subsection  1 of  Section  211*341,  RSMo  1959,  provides, 
in  part,  as  follows! 
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"Counties  of  the  third  and  fourth 
classes  within  one  Judicial  circuit, 
shall,  upon  the  written  recommenda- 
tion of  the  circuit  judge  of  that 
judicial  circuit,  establish  a place 
of  jursnile  detention  to  serve  all 
of  the  counties  within  that  judicial  cir- 
cuit. and  in  like  manner,  thi  count! 

tupply  office JttllPW 
?ir*  ■?*-*■&*£ -slmis  » » « 9 

nderlining  supplied ) 


ft 


In  addition,  said  subsection  further  provides! 


"•  • • except  that  the  total  cost  of 
establishment  and  operation  of  the 
places  of  detention  shall  be  prorated 
among  the  several  counties  within  that 
judicial  circuit  upon  a ratio  to  be 
determined  by  a comparison  of  the 
respective  populations  of  the  counties* 
The  point  of  location  of  the  place  of 
juvenile  detention  shall  be  determined 
by  the  circuit  judge  of  the  judicial 
circuit • " 


The  language  of  subsection  1 of  Section  211*341, 
RSMo  1939,  not  only  directs  that  third  and  fourth  class 
counties  supply  offices  for  the  Juvenile  officers  of 
the  circuit,  but  also  provides  that  this  shall  be  done 
"in  like  manner"  as  the  establishment  of  places  of  de- 
tention in  these  counties* 


Because  of  this  language  and  the  fact  that  the  sub- 
section provides  that  the  total  financial  costs  of  said 
places  of  detention  must  be  prorated  among  the  counties 
within  the  judicial  circuit  according  to  their  population, 
and  that  the  circuit  judge  of  the  judicial  circuit  shall 
determine  the  location  of  the  place  of  juvenile  detention, 
the  same  provisos  would  be  applicable  to  the  expenses, 
costs.  and  location  of  the  Juvenile  offices  within  the 
circuit • 


It  is  contended,  however,  that  Subsection  2 of  Sec- 
tion 211*391  precludes  these  counties  from  liability  for 
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office  expenses  of  the  Juvenile  officer  or  other  juvenile 
court  employees.  Said  subsection  2 states t 

"2.  Actual  expenses , including  a 
mileage  allowance  not  to  exceed  that 
amount  allowed  state  officers  for  each 
mile  traveled  on  official  business  but 
exclusive  of  office  expense,  incurred 
by  the  juvenile  officer  and  deputy 
juvenile  officers  while  in  the  perform- 
ance of  their  official  duties  shall  be 
reimbursed  to  them  out  of  the  funds  of 
the  county  or  counties." 

The  language  of  said  section  merely  states  that  the 
Juvenile  officer  or  Deputy  Juvenile  officers  are  to  be 
reimbursed  for  their  "out  of  pocket"  expenses.  Including 
mileage,  actually  Incurred  by  them  in  the  performance 
of  their  official  duties  by  the  third  or  fourth  class 
counties  served.  However,  office  expenses  shall  not  be 
"reimbursed"  to  them. 

In  other  words,  "office  expenses"  under  this  section 
are  not  considered  actual  expenses  for  the  purpose  of  per- 
sonally repaying  them  to  the  Juvenile  officer  or  Deputy 
Juvenile  officers. 

Said  section  does  not  state,  however,  that  the  coun- 
ties are  not  liable  for  office  expenses. 

A further  look  at  Section  211.391,  HSMo  1959,  indi- 
cates that  this  section  deals  primarily  with  (payments) 
to  juvenile  court  personnel.  In  this  regard,  the  legis- 
lature saw  fit  to  personally  reimburse  juvenile  officers 
for  the  expenses  enumerated  in  this  section  and  Incurred 
by  these  individuals  in  the  performance  of  their  official 
duties.  However,  in  specifically  excluding  office  ex- 
penses, the  legislature  was  mindful  of  Section  211.341, 
HSMo  1959,  which  characterised  said  expenses  as  those 
payable  by  the  counties,  not  as  a personal  item  (payable) 
to  the  juvenile  officers,  but  as  a budgetary  item  con- 
nected with  the  proper  function  of  the  circuit  court,  and 
subject  to  the  approval  of  said  court. 

Thus,  Section  211.391,  HSMo  1959,  cannot  be  used  as 
an  authority  for  relieving  third  and  fourth  class  counties 
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from  thair  obligation  to  pay  tha  offica  axpansas  of  juvenile 
officiala  (which  are  approved  by  tha  circuit  court)  and  im- 
posed  by  Section  211.341,  RSMo  1959* 

CONCLUSION 

It  is  tha  opinion  of  this  office: 

(1)  That  pursuant  to  Subsection  1 of  Section  211.341, 
RSMo  1959,  third  and  fourth  class  counties,  which  comprise 
one  or  more  judicial  circuits  and  are  served  by  juvenile 
officials  appointed  by  tha  Circuit  Court,  must  pay  tha  of- 
fica axpansas  of  tha  juvanila  officiala  which  ara  approvad 
by  tha  Circuit  Court  by  prorating  said  expenses  among  the 
counties  served  upon  a ratio  determined  by  the  populations 
of  tha  counties; 

(2)  That  Subsection  2 of  Saction  211 *391, RSMo  1959, 
only  axempts  sacond,  third  and  fourth  class  countias  from 
parsonally  reimbursing  the  Juvenile  Officer  and  Deputy 
Juvenile  Officers  for  incurred  office  expenses,  but  does 
not  exempt  said  counties  from  generally  being  liable  for 
thair  offica  expenses  incurred  and  approved  by  tha  Circuit 
Court. 

Tha  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  assistant  George  V.  Draper,  II. 


Very  truly  yours. 


fHOMAS  t.  EAGLBTON 
Attorney  General 


GWD 

Copy 


lc 


sent  to  Honorable  Jack  P. Pritchard 

Judge,  28th  Judicial  Circuit 
Nevada,  Missouri 


COLLECTOR,  CITY:  Collector  of  city  of  third  class  responsible 

COLLECTOR,  COUNTY:  for  collection  of  delinquent  real  estate 

COUNTIES:  tax  of  such  city.  County  collector  under 

no  duty  to  collect  delinquent  real  estate 
taxes  in  city  of  third  class. 


April  19,  1962 


Honorable  Joe  R.  Ellit* 

Prosecuting  Attorney 
Barry  County 
Ca8sville,  Missouri 

Dear  Mr.  Ellis: 

This  Is  It)  response  to  your  recent  request  for  an 
opinion,  which  request  reads  as  follows: 

"The  county  collector  of  Barry  County 
has  been  requested  by  the  City  of  Monett, 
a duly  incorporated  city  lying  within 
the  boundaries  of  Barry  County,  the 
same  being  a third  class  city,  to  take 
action  as  county  collector  as  follows: 

Said  city,  having  submitted  to  the 
county  collector  a list  certified  to 
by  the  city  collector  of  delinquent 
real  estate  taxes  within  the  city 
boundaries,  requests  that  the  county 
collector  proceed  to  collect  these 
taxes  and  if  unable  to  collect  the 
same,  to  advertise  and  sell  said  real 
estate  for  delinquent  taxes  in  the 
same  manner  as  if  the  real  estate 
were  subject  to  delinquent  county 
taxes. 

"Barry  County  is  a third  class  county. 

I believe  that  sections  140.680  and 
140.670  are  applicable  in  this  matter. 

I find  that  cases  deoidlng  this  question 
directly  are  not  clear.  I might  mention 
that  the  case  of  Gilmore  et  al  v.  Hibbs 
162  SW  2nd  26  deals  to  some  extent 
with  this  problem. 


Honorable  Joe  R.  Sills 


1 My  specific  question  is  as  follows: 

When  a request  is  made  by  a city  as 
aforementioned  to  the  county  collector 
to  perform  the  above  duties,  must  the 
county  collector  proceed  and  is  It  his 
duty  to  proceed  as  requested." 

Section  140.680,  RSMo  1959,  provides: 

"The  power  to  collect  such  city  or 
incorporated  town  tax  or  special  as- 
sessments before  sale  is  hereby  given 
to  the  county  collector  after  said 
delinquent  list  1b  received  by  him. 

However,  that  section  is  limited  in  operation  to  the  cities 
and  incorporated  towns  Included  in  the  classification  of 
Section  140.670,  RSMo  1959*  Subsection  1 of  which  provides: 

"The  collectors  of  all  cities  and 
incorporated  towns  having  authority 
to  levy  and  collect  taxes  under  their 
respective  charters  or  under  any  law 
of  this  state,  which  return  their 
delinquent  tax  lists  to  the  county 
collector  to  collect,  shall,  on  6r 
before  the  fir3t  Monday  in  March, 
annually,  return  to  the  county  col- 
lector a list  of  lands  and  lots  on 
which  the  taxes  or  special  assess- 
ments levied  by  the  city  or  incor- 
porated town  remain  due  and  unpaid. " 

(Emphasis  supplied. ) 

Hence,  the  question  then  is  whether  the  City  of  Monett, 
as  a third  class  city,  returns  its  delinquent  tax  lists  "to 
the  county  collector  to  collect".  We  believe  it  does  not 
and  that  the  Barry  County  Collector  is  under  no  duty  to  act 
upon  the  request  of  the  City  of  Monett  in  this  instance. 

Our  holding  on  this  question  is  based  primarily  on  the 
case  which  you  cite  in  your  letter,  Ollmore  v.  Hibbs,  (Mo. 
Sup.  1941)  152  SW2d  26.  In  that  case,  the  former  owners 
of  real  property  located  in  Carthage  brought  suit  to  quiet 
title  to  that  property  after  it  had  been  sold  at  a delinquent 
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tax  sale  conducted  by  the  city  collector.  Like  Monett, 
Carthage  was  a city  of  the  third  class. 

In  ruling  against  the  former  owners,  the  Court  clearly 
established  the  principle  that  cities  of  the  third  class 
are  not  among  those  cities  1 still  returning  their  delinquent 
taxes  to  the  county  Instead  of  city  officers'*  and  that  col- 
lectors of  such  cities  are  the  proper  parties  to  conduct 
sales  of  real  estate  for  the  collection  of  delinquent  taxes. 

The  Court  said  at  page  27 : 

"Court  en  banc  in  State  ex  rel.  Steed  v. 

Nolte,  345  Mo.  1103,  1104-1106,  138  S.W.2d 
1016-1018,  upon  a consideration  of  statu- 
tory provisions.  Secs.  6994-6996,  R.S.1929* 

Mo.  St.  Ann.  6994-6996,  pp.  5734-5736, 
now  Sees.  7144-7146,  R.S.  1939*  applicable 
to  cities  of  the  fourth  class  and  identical 
in  all  material  respects  to  the  above-quoted 
provisions  of  Secs.  6780  and  6781,  applic- 
able to  cities  of  the  third  class,  held  that 
the  city  of  Clayton,  a city  of  the  fourth 
class,  should  collect  its  taxes  in  the  man- 
ner provided  by  the  Jones- Hunger  law.  Ap- 
pellants do  not  question  the  soundness  of 
State  ex  rel  Steed  v.  Nolte.  The  same  re- 
sult follows  with  respect  to  tne  collection 
of  taxes  by  cities  of  the  third  class  gener- 
ally. * 

4 

Inasmuch  as  Sections  6780  and  6781  referred  to  above 
contain,  for  the  purposes  of  this  opinion,  substantially  the 
same  provisions  as  are  now  found  in  our  present  Sections  94. 
150,  94.160,  and  94.170,  we  have  no  hesitancy  in  holding  that 
the  city  collector  of  a city  of  the  third  class,  rather  than 
the  county  collector,  bears  the  responsibility  of  collecting 
delinquent  taxes  and  conducting  the  sales  necessary  to  ac- 
complish this  end. 

Even  without  the  benefit  of  the  Oilmore  case,  it  would 
be  difficult  to  place  any  other  interpretation  on  Section  94. 
170,  RSMo  1959,  which  provides  with  relation  to  the  duties 
of  collectors  of  cities  of  the  third  class: 
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Honorable  Joe  R.  Bills 


"1.  The  city  council  shall  require  the 
collector,  at  the  first  meeting  of  the 
council  In  April  of  each  year,  or  as 
soon  thereafter  as  may  be,  to  make  out, 
under  oath,  lists  of  delinquent  taxes 
remaining  due  and  unoollected  for  each 
year,  to  be  known  as  'the  land  and  lot 
delinquent  list'  and  'the  personal  de- 
linquent list*. 

”2.  At  the  meeting  at  which  the  de- 
linquent lists  are  returned,  or  as  soon 
as  may  be  thereafter,  the  council  shall 
examine  carefully  the  delinquent  Hats, 
and  if  it  appears  that  all  property  and 
taxes  contained  in  the  Hats  are  properly 
returned  as  delinquent,  the  council  shall 
approve  the  lists  and  cause  a record 
thereof  to  be  entered  on  the  Journal,  and 
shall  cause  the  amount  thereof  to  be 
credited  to  the  account  of  the  collector. 

"3*  The  city  council  shall  return  the 
delinquent  lists  to  the  collector,  charging 
him  therewith,  and  he  shall  proceed  to 
collect  the  same  In  the  manner  provided 
by  law  for  the  collection  of  delinquent 
lists  of  real  and  personal  taxes  for  state 
and  county  purposes." 


CONCLUSION 


It  is  the  opinion  of  this  office  that  a collector  of 
a city  of  the  third  olase  is  responsible  for  the  collection 
of  delinquent  real  estate  taxes  of  that  city  and  for  conduct- 
ing sales  necessary  to  accomplish  this  end,  and  that  the 
county  collector  is  under  no  duty  to  collect  suoh  taxes 
at  the  request  of  a collector  of  a city  of  the  third  olass. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  assistant,  Albert  J.  Stephan,  Jr. 

Yours  very  truly. 


AJS:  jh 


TBMXS'V.  BAfiLEWN 

Attorney  Qeneral 


A.  The  refusal  of  a resident  of  Missouri 
to  submit  to  an  intoxication  test  does 
not  constitute  a ground  for  revocation 
of  his  driver's  license  in  this  state. 

B.  The  driver's  license  of  a resident  of 
Missouri  cannot  be  revoked  if  he  is 
acquitted  in  another  state  of  an  offense 
committed  in  another  state. 


Opinion  No.  173  - 
June  5*  1962 


Honorable  Dwight  Beals 
Representative,  Jackson  County 
603  Commerce  Building 
Kansas  City  6,  Missouri 

Dear  Mr.  Beals: 

In  your  letter  of  April  3*  1962,  in  which  you  enclose 
a clipping  taken  from  the  Kansas  City  Star  of  March  30*  1962, 
you  submit  the  following  questions: 

"If  a Missouri  resident,  who  has  a Mis- 
souri driver's  license,  is  arrested  in 
Kansas  of  the  offense  that  may  involve 
intoxication  and  refuses  to  take  a test 
for  intoxication,  and  his  driver's 
license  is  revoked  for  that  reason  and 
later  he  is  acquitted  on  a drunken  driving 
charge,  will  his  Missouri  license  be  revoked 
(a)  when  such  a refusal  la  made,  (b)  and 
will  it  remain  revoked  if  he  is  acquitted 
of  drunken  driving?" 

According  to  the  newspaper  clipping  you  submit,  the  law 
of  Kansas  requires  the  consent  of  the  driver  of  a motor 
vehicle  to  submit  to  a chemical  test  to  determine  possible 
intoxication,  but  if  he  refuses  to  consent  the  penalty  is 
revocation  of  his  driver* s license.  The  Attorney  Oeneral  of 
Kansas,  according  to  the  newspaper  clipping,  has  ruled  that 
an  acquittal  of  a charge  of  driving  while  intoxicated  does 
not  restore  the  driver's  license  which  was  revoked  because 
the  driver  refused  to  submit  to  the  intoxication  test. 

In  Ex  Parte  Kneedler,  243  Mo.  632,  147  S.W.  983, 
l.c.  9 85,  the  Supreme  Court  of  this  state  stated: 


DRIVER'S  LICENSE: 
INTOXICATION  TEST: 


Honorable  Dwight  Beals 


"Every  person  who  operates  or  uses  a 
motor  vehicle  must  be  regarded  as  exer- 
cising a privilege,  and  not  an  un- 
restricted right.  It  being  a privilege 
granted  by  the  legislature,  a person 
enjoying  such  privilege  must  take  it 
subject  to  all  proper  restrictions." 

Thus  the  privilege  of  operating  a motor  vehicle  in  this 
state  is  governed  by  legislative  enactment.  The  statute 
providing  for  the  qualifications  of  applicants,  the  issuance 
of  licenses,  and  revocation  or  suspension  of  licenses  is 
found  in  Chapter  302,  RSMo  1959*  as  amended  in  the  1961 
cumulative  supplement. 

Section  302.160,  RSMo  1959*  provides: 

"The  director  of  revenue  is  authorised 
to  suspend  or  revoke  the  license  of  any 
resident  of  this  state  upon  receiving 
notice  of  the  conviction  of  such  person 
in  another  state  of  an  offense  therein 
which,  if  committed  in  this  state,  would 
be  grounds  for  the  suspension  or  revoca- 
tion of  the  license  of  an  operator  or 
chauffeur." 

Under  this  section  the  Director  of  Revenue  in  this  state  is 
authorized  to  revoke  or  suspend  the  license  of  a resident  of 
this  state  when  said  licensee  is  convicted  in  another  state 
of  an  offense  which,  if  committed  in  this  state,  would  be 
grounds  for  suspension  or  revocation  in  this  state. 

The  law  in  this  state  does  not  require  a motor  vehicle 
licensee  to  submit  to  a test  for  intoxication.  Likewise  the 
refusal  to  submit  to  such  a test  is  not  a ground  for  revoca- 
tion in  this  state.  Therefore,  a refusal  to  submit  to  suoh 
a test  in  another  state,  even  though  it  is  a ground  for 
revocation  in  that  state,  does  not  constitute  a ground  for 
revocation  in  this  state. 

As  to  the  second  question  you  submit,  Section  302.160, 
supra,  requires  a conviction  in  the  other  state  of  an  offense 
which  if  committed  in  this  state  would  be  grounds  for 
revocation  in  this  state.  Under  this  statute  the  person  must 
be  convicted.  Therefore,  the  driver's  license  of  a resident 
of  this  state  cannot  be  revoked  in  this  state  when  the  driver 
is  acquitted  of  an  offense  committed  in  another  state. 
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Honorable  Dwight  Beals 


CONCLUSION 


It  Is  our  opinion  that: 

A.  The  refusal  of  a resident  of  Missouri  to  submit  to 
an  intoxication  test  does  not  constitute  a ground  for 
revocation  of  his  driver's  license  in  this  state; 

B.  The  driver' 6 license  of  a resident  of  Missouri 
cannot  be  revoked  if  he  is  acquitted  in  another  state  of  an 
offense  committed  in  another  state. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  assistant.  Moody  Mansur, 

Yours  very  truly. 


fHBUlM  P.  XHUSfSH 

Attorney  General 


MM:BJ 


JURORS:  Section  494. 160,  RSMo  1959*  governs 

CIVIL  COSTS:  the  taxing  of  jurors1  fees  in  civil 

TAXATION  OF  JURORS'  FEES:  cases  in  St.  Louis  County.  Section 

497.185  has  no  application  whatever 
to  St.  Louis  County. 

OPIN.  NO.  177. 


May  21,  1962 


Honorable  Norman  H.  Anderson 
Prosecuting  Attorney 
St.  Louis  County 
Court  House 
Clayton,  Missouri 

Dear  Mr.  Anderson: 

You  have  requested  the  opinion  of  this  office  as 
to  whether  the  taxing  of  jury  fees  as  costs  in  civil 
cases  in  St.  Louis  County  is  governed  by  Section  497.185, 
RSMo  1959*  rather  than  by  Section  494.160,  RSMo  1959, 
which  is  presently  being  follovred  in  St.  Louis  County. 

Chapter  497  of  the  Revised  Statutes  formerly  applied 
to  all  counties  of  450,000  to  800,000  inhabitants. 

Prior  to  the  i960  census,  only  Jackson  County  came  within 
this  classification.  The  chapter  provides  that  all 
grand  and  petit  jurors  for  the  circuit  and  criminal 
courts  shall  be  selected  as  provided  therein.  Section 
497.185  was  enacted  in  1959  by  the  70th  General  Assembly 
(House  Bill  No.  556)  specifically  as  an  amendment  to 
Chapter  497  and  to  be  inserted  as  part  thereof.  It  has 
no  general  application  and  is  limited  by  its  enactment 
to  Chapter  497  and  those  counties  which  may  come  within 
such  classification. 

Chapter  496  formerly  applied  to  counties  of  250,000 
to  450,000  inhabitants.  Prior  to  the  i960  census,  only 
St.  Louis  County  came  within  this  classification.  Under 
the  i960  census,  effective  July  1,  1961  (see  Section 
1.100,  RSMo  1959)*  St.  Louis  County  now  has  more  than 
700,000  but  less  than  800,000  inhabitants. 


Hon.  Norman  H.  Anderson 


Had  there  been  no  amendments  to  Chapters  496  and  497, 
Chapter  496  would  no  longer  apply  to  St.  Louis  County,  and 
on  the  contrary.  Chapter  497  would  in  its  entirety  be 
applicable.  However,  by  the  terms  of  Senate  Bill  258 
enacted  by  the  71st  General  Assembly,  Chapter  496  has  been 
amended  so  that  it  now  applies  to  all  counties  of  more 
than  700,000  inhabitants,  and  Chapter  497  has  been  limited 
in  its  application  to  counties  having  a population  of 

450.000  to  700,000  inhabitants. 

This  is  not  the  first  time  the  General  Assembly  has 
amended  the  statutes  governing  the  selection  of  juries  in 
St.  Louis  and  Jackson  Counties  in  order  to  prevent  a change 
which  would  have  otherwise  resulted  from  an  increase  in 
population.  Chapter  496  (originally  enacted  in  1933*  and 
subsequently  amended)  formerly  governed  the  selection  of 
juries  in  counties  with  200,000  to  400,000  inhabitants. 

Under  both  the  1930  and  1940  census,  St.  Louis  County  — 
and  only  St.  Louis  County  — came  within  this  classification. 
Chapter  497  at  that  time  applied  to  juries  in  counties  with 

400.000  to  800,000  inhabitants,  and  therefore  had  been 
limited  to  Jackson  County.  Uhder  the  1950  census,  the 
population  of  St.  Louis  County  was  406,349.  The  06th 
General  Assembly  thereupon  amended  Chapter  496  to  make  it 
still  applicable  to  St.  Louis  County  (Laws  1951 * p.  561) 
and  amended  Chapter  497  to  assure  that  it  would  still  be 
solely  applicable  to  Jackson  County  (Laws  1951*  P*  562). 

This  legislative  history  make3  clear  the  intent  of  the 
Legislature  that  St.  Louis  County  should  not  be  governed 
by  Chapter  497.  The  evident  purpose  of  Senate  Bill  258 
was  to  preserve  the  status  quo  theretofore  existing  in 
the  selection  and  service  of  Jurors  in  St.  Louis  and 
Jackson  counties. 

In  our  opinion.  Chapter  497  has  no  application  what- 
ever to  St.  touis  County  in  view  of  the  enactment  of 
Senate  Bill  258.  Inasmuch  as  3ald  chapter  is  limited  to 
counties  whose  population  does  not  exceed  700,000,  it 
cannot  now  apply  to  St.  Louis  County.  Section  497.185, 
which  is  an  integral  part  of  Chapter  497  and  therefore 
can  be  no  broader  than  the  scope  of  the  chapter,  is  there- 
fore presently  applicable  only  to  Jackson  County.  Section 
497.185  provides  inter  alia  for  taxing  and  collecting  as 
other  cost 8 "all  fee3  allowed  to  the  Jurors  who  serve  in 
civil  cases,"  In  view  of  the  conclusion  we  have  reached, 
it  is  unnecessary  to  express  any  opinion  as  to  the  construc- 
tion and  effect  of  this  section. 
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Hon.  Norman  H.  Anderson 


Chapter  ^94  of  the  Revised  Statutes  contains  general 
provisions  relating  to  juries.  This  chapter  applies  to 
St.  Louis  County  except  only  to  the  extent  that  the  pro- 
visions of  Chapter  H96  are  inconsistent  therewith.  There 
is  no  provision  whatever  in  Chapter  ^96  relating  to  the 
taxing  of  Jury  fees  as  costs.  Hence,  Section  494.160 
which  provides  that  whenever  any  Jury  shall  serve  in  the 
trial  of  any  case  other  than  criminal  there  shall  be 
taxed  and  collected  as  costs  the  sum  of  $12  as  Jury  fees 
applies  to  St.  Louis  County  and  governs  the  amount  which 
may  be  taxed  and  collected  as  costs  as  Jury  fees  in  civil 
cases. 


CONCLUSION 


It  is  the  opinion  of  this  office  that  taxing  of 
Jury  fee3  in  civil  cases  in  St.  Loui3  County  is  governed 
by  the  provisions  of  Section  494.160,  RSMo  1959*  and  that 
Section  -497.185  has  no  application  whatever  to  St.  Louis 
County. 

This  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  Joseph  Nessenfeld. 

Very  truly  yours. 


JN:mc 


TMOfKS'nr;  toieot 

Attorney  General 


OPINION  NO.  179  ANSWERED  BY  LETTER. 
(Nessenfeld) 


July  6,  1962 


Honorable  Stephen  E.  Strom 
Prosecuting  Attorney 
Cape  Girardeau  County 
Cape  Girard aau,  Missouri 

Dear  Mr*  Strom: 

This  is  in  answer  to  your  letter  requesting  our  opinion 
on  the  following: 

"A  number  of  months  ago  a prisoner  in 
the  Cape  Girardeau  County  Jail  awaiting 
a preliminary  hearing  on  a first  degree 
murder  charge  went  beserk  and  the 
Magistrate  Judge  ordered  her  transferred 
to  State  Hospital  No.  4 for  examination. 

We  have  r.ow  received  a report  from  the 
hospital  that  she  is  presently  a person 
of  unsound  mind  and  the  hospital  authori- 
ties have  recommended  that  she  be  committed. 

"I  request  your  opinion  concerning  whether 
the  procedure  outlined  in  Section  545*750, 
relating  to  the  procedure  to  be  followed 
where  a person  becomes  insane  before  his 
trial,  can  be  followed  in  this  case  by  the 
Magistrate  Court.  No  information  or  in- 
dictment has  yet  been  filed. 

"If  the  above  statutory  procedure  is  not 
applicable  at  this  time,  I would  assume 
that  the  Probate  Court  would  have  Juris- 
diction in  the  matter,  jurisdiction  not 
having  been  taken  over  by  the  criminal 
court.  I request  your  opinion  concerning 
this  procedure  also." 


Honorable  Stephen  E.  Stron 


In  the  clroumstanceB  described  In  your  letter.  It  Is 
the  opinion  of  this  office  that  you  may  follow  either  of 
two  alternative  courses  of  procedure,  namely:  (l)  To  pro- 
ceed with  a preliminary  hearing,  and  if  the  defendant  is 
ordered  held  for  the  circuit  court,  to  file  an  information 
(or  indictment),  after  which  the  circuit  court  could  hold 
a sanity  hearing  under  its  common-law  powers,  and  if  the 
defendant  is  found  Insane,  postpone  the  trial  until  the 
accused  recovers;  or  (2)  to  withdraw  the  complaint  if  you 
believe  the  accused  is  now  in  fact  of  unsound  mind,  and 
subsequently  file  a new  complaint  when  the  accused  recovers. 
If  the  latter  alternative  is  adopted,  the  probate  court 
would  have  jurisdiction  to  act,  but  not  until  the  complaint 
has  been  withdrawn  and  the  proceeding  in  the  magistrate 
court  has  been  terminated. 

State  ex  rel.  Lamar  v.  Impey,  365  Mo.  437,  283  SW2d 
480,  ruled  that  when  a person  was  arrested  and  held  without 
bail  on  a charge  of  murder,  awaiting  a preliminary  hearing, 
the  probate  court  was  without  Jurisdiction  to  hold  a hearing 
under  Section  202.807,  RSMo  1959#  which  provides  for  in- 
voluntary confinement  of  persons  who  are  likely  to  endanger 
themselves  or  others.  We  hold,  in  accord  with  that  case, 
that  the  magistrate  court  has  r< Jurisdiction  of  the  person 
(of  the  accused)  to  the  exclusion  of  the  probate  court 
during  the  pendency  of  the  criminal  case. 

Section  545.750,  RSMo  1959#  referred  to  in  your  letter, 
expressly  provides  for  and  is  limited  to,  a hearing  by  the 
circuit  or  criminal  court  wherein  the  person  stands  charged 
only  where  such  person,  theretofore  indicted,  "shall  after 
his  indictment  and  before  his  trial  on  such  charge  becomes 
insane."  At  the  time  this  statute  was  enacted,  informations 
were  not  provided  for.  In  our  opinion,  the  statute  should 
be  construed  to  include  informations  as  well  as  indictments. 
However,  the  statute  has  no  application  to  your  case  because 
the  accused  became  Insane  before  any  information  had  been 
filed. 


The  case  of  In  re  McWilliams,  254  Mo.  512,  ruled  that 
Section  545.750  applied  only  where  the  accused  became  Insane 
after  indictment,  and  that  there  was  no  statute  providing  a 
procedure  for  determining  the  sanity  of  a defendant  who  be- 
comes Insane  after  the  commission  of  the  offense  and  before 
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Honorable  Stephen  E.  Strom 


hie  Indictment.  The  court  held,  however,  that  in  the 
absence  of  an  express  statute  the  rule  at  common  law  should 
prevail",  the  common-law  rule  authorizing  the  trial  court 
to  impanel  a Jury  in  his  discretion  tc  try  as  a preliminary 
matter  the  question  of  the  present  insanity  of  the  accused. 

In  the  Impey  case,  the  magistrate  proceeded  to  hold 
a preliminary  hearing,  and  ordered  the  accused  held  for  the 
circuit  court.  Thereafter,  an  information  was  filed.  We 
are  of  the  opinion  that  such  is  a proper  course  for  you  to 
follow.  The  circuit  court  does  not  have  Jurisdiction  over 
the  defendant  until  the  Information  is  filed  therein,  and 
lias  no  authority  under  the  statute  to  hold  a sanity  hearing 
except  in  the  circumstances  there  described.  There  is  no 
authority  in  the  statutes  for  the  magistrate  to  hold  a 
sanity  hearing.  After  the  information  has  been  filed  in 
the  circuit  court  a sanity  hearing  can  be  held  therein,  in 
the  discretion  of  the  circuit  court,  but  not  under  the  pro- 
visions of  Section  545*750  as  above  pointed  out,  but  rather 
under  the  common-law  powers  of  the  circuit  court. 

Summarizing:  The  magistrate  court  has  no  authority 
to  hold  a sanity  hearing,  but  may  hold  a preliminary  hearing 
on  the  complaint,  and  If  the  defendant  is  held  for  the  cir- 
cuit court  and  an  information  is  filed,  the  circuit  court, 
in  the  exercise  of  its  common-law  powers,  may  impanel  a Jury 
to  determine  the  present  sanity  of  the  accused.  During  the 
entire  pendency  of  the  case,  both  in  the  magistrate  court 
and  in  the  circuit  court,  the  probate  court  has  no  authority 
to  exercise  Jurisdiction  over  the  person  of  the  accused.  If 
you  desire  a probate  court  hearing,  you  must  first  withdraw 
your  complaint  and  terminate  the  proceedings  in  the  magistrate 
court. 


Yours  very  truly. 


JN:gm;ml 


Attorney  General 


ELECTIONS: 
ELECTION  JUDGES: 
BALLOT  BOXES: 


Ballot  boxes  in  third  and  fourth  class 
counties  must  be  locked  in  order  to  co in— 
ply  with  the  requirements  of  Section 
1 11,610,  R^Mo  1959,  that  they  be  securely 
closed  and  tnat  the  election  judges  are 
responsible  for  locking  the  ballot  boxes. 


July  31,  1962 


Honorable  Warren  E.  Hearnes 
Seoretary  of  State 
Capitol  Building 
Jefferson  City,  Missouri 

Dear  Mr,  Hearnes 1 


/ 


Reference  is  made  to  your  request  for  an  official  opinion 
of  this  office.  Said  request  reads  as  follows* 

"The  Seoretary  of  State  would  like  to  have 
an  opinion  oonoerning  whether  ballot  boxes 
in  third  and  fourth  ol&as  counties  must  be 
locked  in  order  to  oomply  with  the  require* 
nents  of  Seotion  111,610,  RSMo  1959,  that 
they  be  'seourely  closed*  and,  if  so,  who 
is  responsible  for  looking  them," 

The  purposes  and  objectives  of  the  laws  pertaining  to  the 
conduct  of  elections  and  related  statutes  are  to  proteot  the 
security  of  the  ballot  as  provided  for  in  Section  3 of  article  VIII 
of  the  Missouri  Constitution  of  194-51  to  help  proteot  the  publlo 
against  the  oorrupt  praotloes  and  offenses  pertaining  to  elec- 
tions as  enumerated  in  Chapter  129,  RSMo  1959;  and  to  help  pro- 
teot the  effiolenoy,  uniformity,  and  integrity  of  eleotlons  gener- 
ally, 

Seotion  111,610,  RSMo  1959*  as  cited  in  your  aforesaid 
inquiry  is  a part  of  Chapter  111  of  the  Missouri  Statutes  whloh 
pertains  to  the  oonduot  of  eleotlons  generally  and  whloh  pro- 
vides in  part  as  follows* 

" a * * the  ballot  boxes  a * * shall  be  opened 
and  examined  before  all  the  Judges  and  olerks 
and  everything  removed  therefrom;  * a a said 
ballot  boxes  a a a shall  be  kept  sac  ore ly 
closed  while  the  balloting  continues  a a *•" 

(Emphasis  supplied). 
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In  attempting  to  determine  the  true  conoept  of  the  phrase 
"securely  closed"  our  attention  is  direoted  to  statutes  relating 
to  the  same  or  similar  subject  matter  and  find  that  Sections 
113.330,  113.860,  119,450,  RSMo  1959,  whioh  are  a portion  of 
the  conduct  of  eleotlon  laws  which  pertain  specifically  to  St. 

Louis  County,  Jackson  County  and  Clay  County  respectively,  state 
in  part  that  t 

" * * * the  ballot  boxes  # * » shall  be  kept 
securely  closed  while  the  balloting  continues 
anlil "Vbe  t l ie  "of  the  closing  of  the  polls. 

<*  » «"  (hmphasis  supplied). 

Note  these  seotions  as  oited  also  use  the  phrase  "securely  closed. " 

However,  Seotions  118.480,  and  117.540,  RSMO  1959,  whioh  are 
a portion  of  the  laws  pertaining  to  the  conduct  of  elections  speoifi- 
oally  relating  to  the  City  of  St.  Louis  and  Kansas  City,  respec- 
tively, state  generally  that  ballot  boxes  shall  be  "looked”  and  the 
keys  delivered  to  one  of  the  Judges  and  shall  not  again  be  opened 
until  the  close  of  the  polls. 

Note  that  the  language  of  the  foregoing  statutes  speoifi- 
oally  pertaining  to  the  aforesaid  oounties  and  oities  is  almost 
identical  exoept  for  the  use  of  the  terms  "looked"  and  "securely 
closed.”  In  eaoh  instanoe,  the  ballot  boxes  are  not  to  be  opened 
until  the  time  of  the  close  of  the  polls,  as  these  seotions  are 
pari  materia  and  should,  therefore,  be  construed  together  (City  of 
St.  Louis  v.  Carpenter,  341  3W2d  786),  it  would  appear  unreasonable 
in  view  of  the  aforesaid  purposes  and  objectives  of  the  laws  per- 
taining to  elections  and  the  need  of  uniformity  of  application 
therein,  that  the  legislature  Intended  by  the  use  of  the  said  terms 
"looked”  and  "securely  dosed"  a different  measure  of  protection 
for  the  safety  and  seoreoy  of  the  ballot  in  the  cities  than  in 
the  oounties  previously  specified.  This  reasoning  also  applies 
to  the  oonduct  of  eleotlon  laws  pertaining  to  third  and  fourth  olasa 
oounties,  for  though  under  Seotion  111.610,  supra,  the  ballot  boxes 
when  in  use  are  to  be  opened  and  exchanged  every  hour,  the  statute 
specifically  states  that  the  ballot  boxes  are  to  be  not  only  closed 
but  that  they  are  to  be  "seourely  closed." 

For  a further  determination  of  the  legislative  intent,  we 
find  that  generally  the  oourts  must  seek  to  get  the  intent  of  the 
legislature  from  the  plain  and  ordinary  meaning  of  the  words  used, 
considering  the  whole  aot  and  its  legislative  history  and  must 
seek  to  promote  the  purpose  and  the  objectives  of  the  statute, 
and  to  avoid  any  strained  and  absurd  meaning.  St.  Louis  South- 
western Ry.  Co.  v.  Loeb,  318  SW2d  246j  Seotion  1.090,  RSMo  1959. 
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Volume  14  of  C.J.S.  at  page  1275  defines  "to  olose"  as 
" t » * to  shut  up,  so  as  to  prevent  * * * aooess  by  any  person 
* * 


Webster's  Second  Hew  International  Dlotlonary,  unabridged, 
defined  the  following  words t 

seoure!  Safe)  as  (a)  not  exposed  to  danger)  as  seoure 

from  foes,  (b)  In  safe  keeping  or  possession)  seoured. 

Closed!  Shut  fast)  olosed)  not  open)  tight. 

Looked 1 Fastened  or  united  by  looking. 

Look 1 a means  or  devloe  for  fastening  or  for  restraining. 

Taking  Into  consideration  the  foregoing  authorities  and 
definitions,  the  terra  n seoure ly  olosed"  means  In  its  plain  and 
ordinary  sense  that  the  ballot  box  must  not  only  be  olosed 
(that  is,  shut  fast)  but  must  be  closed  in  suoh  manner  that  per- 
sons unauthorised  by  law  will  be  unable  to  open  it  without  breaking 
the  fastener.  One  "secures"  something  by  making  It  safe  from  the 
danger  of  unauthorised  entry.  This  oould  possibly  be  aooorapllshed 
by  the  nailing.,  serewing,  banding,  eto.,  the  ballot  box  olosed,  but 
the  lrapraot jollity  and  the  absurdity  of  suoh  methods  In  regard  to 
the  oonduot  7 of  aleotion  laws  are  obvious.  Therefore,  under  the 
aforesaid  definitions  and  authorities,  the  looking  of  the  ballot 
boxes  is  the  only  praetloal  method  of  complying  with  the  require- 
ments that  the'  'ballot  boxes  should  not  only  be  olosed  but  " Seoure  ly 
olosed,"  so  as  to  uniformly  promote  and  perpetuate  all  the  pur- 
poses and  objectives  as  hereinbefore  stated  of  the  aforesaid  laws 
pertaining  to  the  oonduot  of  e loot ions. 

In  view  of  the  foregoing,  it  would  appear  therefore  that 
the  terms  " securely  olosed"  and  "looked"  as  used  in  the  said 
e loot ion  laws  are  actually  interchangeable  or  synonymous  and  that 
ballot  boxee  in  third  and  fourth  elass  counties  should  be  looked  in 
order  to  ooraply  with  the  requirements  of  Section  111.610,  RSMo 
1959,  that  they  be  "securely  olosed."  This  oonalusion  is  further 
substantiated  by  Seotlon  111.065,  par.  1,  sub par.  2,  which  states 
in  part  as  follows  when  specifying  the  procedure  of  voting  by 
new  residents! 

" * * * A ballot  box  oontainlng  the  presi- 
dential ballots  required  by  this  seotlon 
shall  be  kept  and  l^nkrad  In  t.hs  aj Mnnar 
as  la  provided  by  law  for  the  handling  of 
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ballot  boxes  to  be  used  In  elections  generally: 

# # liiraphaals  supplied). 

as  to  your  final  question  as  to  who  is  responsible  for 
looking  the  ballot  boxes,  you  will  note  Seotlon  111.490,  RSilo 
1959*  states  as  follows! 

"The  sheriffs  of  their  respective  counties 
shall  provide,  at  the  expense  of  their 
counties,  two  ballot  boxes,  one  of  whloh 
shall  be  numbered  ' No.  1*  and  the  other 
numbered  'Ho.  2',  for  eaoh  preoinct  in 
each  municipal  township  in  said  counties. 

The  sheriffs  shall  preserve  the  same,  and 
have  suoh  boxes  present  at  the  proper  time, 
for  the  use  of  the  judges  of  the  elections . 

»w  tKpfiats suiffiieaT. 

Xou  will  further  note  that  seotlon  111.610,  supra,  lndioates 
that  the  election  judges  have  the  full  oare,  custody,  and  control 
of  the  ballot  boxes  onoe  they  are  delivered  by  the  sheriff  for 
the  use  of  the  eleotlon  judges)  therefore,  the  election  judges 
are  responsible  for  looking  the  ballot  boxes  when  in  use  pursuant 
to  Seotlon  111.610,  supra. 


C0HCLP3I0M 


Ballot  boxes  in  third  and  fourth  olaas  counties  should  be 
looked  in  order  to  oomply  with  the  requirements  of  Seotlon 
111.610,  RSMo  1959,  that  they  be  securely  closed;  and  the  eleotlon 
judges  are  responsible  for  looking  the  ballot  boxes. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Paul  A.  Slioer,  Jr. 


Very  truly  yours. 


Pa  3 ! It 


TTOCS  F.  iUGLLTM 

attorney  General 


EXTRADITION:  Sec.  548.260,  RSMo  1959,  on  waiver  of 

WRITTEN  WAIVER:  criminal  extradition,  must  be  signed  and 

WHO  MAY  TAKE:  consented  to  in  the  presence  of  a judge 

as  provided  in  said  section  and  does  not 
authorize  police  officers  to  take  such 
waivers  from  the  accused. 


September  12,  1962 


Opinion  No.  182 


Honorable  W.  H.  Bates 
Secretary- Attorney 
Board  of  Police  Commissioners 
Kansas  City  6,  Missouri 

Dear  Mr.  Bates: 


This  office  is  in  receipt  of  your  request  for  our  legal 
opinion,  which  reads  as  follows: 

"Section  5^8.260,  Missouri  Revised  Statutes, 

1959*  provides  that  any  person  arrested  in 
this  state  and  charged  with  having  committed 
a crime  in  another  state  and  who  is  alleged 
to  have  escaped  from  confinement  or  broken 
the  terms  of  ball,  probation  or  parole  of 
another  state,  may  waive  extradition  pro- 
ceedings by  executing  in  the  presence  of  a 
judge  of  a court  of  record  of  this  state  a 
writing  which  states  that  the  said  person 
consents  to  return  to  the  demanding  state 
and  further  provides  that  the  judge  of  such 
court  shall  inform  the  person  of  his  rights 
in  extradition  or  in  habeas  corpus.  In  the 
last  half  of  the  second  paragraph  of  the 
above-mentioned  section  the  following  language 
is  noted: 


'*  * * provided,  however,  that  nothing 
in  this  section  shall  be  deemed  to 
limit  the  rights  of  the  accused  person 
to  return  voluntarily  and  without 
formality  to  the  demanding  state,  nor 
shall  this  waiver  procedure  be  deemed 
to  be  an  exclusive  procedure  or  to 
limit  the  powers,  rights  or  duties  of 
the  officers  of  the  demanding  state 
or  of  this  state.' 


Honorable  W.  H.  Bates 


"This  Department  would  like  an  opinion  from 
your  office,  stating  whether  of  not  officers 
of  this  Department,  under  provisions  of  the 
above-quoted  part  of  Section  548.260,  Missouri 
Revised  Statutes,  1959#  could  take  a written 
waiver  from  an  arrestee,  showing  that  he 
consents  to  return  voluntarily  to  the  demanding 
state  with  the  officers  of  the  said  demanding 
state,  without  going  through  the  court  of  record 
procedures  as  are  prescribed  in  the  first  part 
of  Section  548.260," 

The  inquiry  is  in  regard  to  Section  548,260,  RSMo  1959* 
and  calls  for  a construction  of  the  section*  particularly  that 
part  of  subsection  2 of  same,  which  we  have  underscored.  Section 
548,260,  reads  as  follows: 

"1,  Any  person  arrested  in  this  state 
charged  with  having  committed  any  crime 
in  another  state  or  alleged  to  have  es- 
caped from  confinement*  or  broken  the  terms 
of  his  ball,  probation  or  parole  may  waive 
the  issuance  and  service  of  the  warrant 
provided  for  in  sections  548*071  and 
548,081  and  all  other  procedure  incidental 
to  extradition  proceedings*  by  executing 
or  subscribing  in  the  presence  of  a Judge 
of  any  court  of  record  within  this  state 
a writing  which  states  that  he  consents  to 
return  to  the  demanding  state;  provided* 
however*  that  before  such  waiver  shall  be 
executed  or  subscribed  by  such  person  it 
shall  be  the  duty  of  such  Judge  to  inform 
such  person  of  his  rights  to  the  issuance 
or  service  of  a warrant  of  extradition  and 
to  obtain  a writ  of  habeas  corpus  as  provided 
in  section  548.101, 

"2,  If  and  when  such  consent  has  been  duly 
executed  At  shall  forthwith  be  forwarded 
to  the  office  of  the  governor  of  this  state 
and  filed  therein.  The  Judge  shall  direct  the 
officer  having  such  person  In  custody  to 
deliver  forthwith  such  person  to  the  duly 
accredited  agent  or  agents  of  the  demanding 
state,  and  shall  deliver  or  cause  to  be  de- 
livered to  such  agent  or  agents  a copy  of 
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such  consent;  provided,  however,  that 


to  limit  the  rig 

hts  of  the  accused  person 

to  return  volunt 

arily  and  without  formal- 

lty  to  the  demanding  state,  nor  snail  this 
waiver  procedure  be  deemed  to  be  an  exclu- 
sive procedure  or  to  limit  the  powers,  rights 
or  duties  of  the  officers  of1  the  demanding 
state  or  of  this  state,"  (Underscoring  supplied) . 


In  an  effort  to  determine  the  meaning  Intended  to  be  given 
the  proviso  by  the  lawmakers,  we  have  examined  the  general  rules 
of  statutory  construction,  including  those  dealing  with  provisos. 
We  find  them  of  little  or  no  aid  in  this  instance  of  ascertaining 
the  legislative  intent. 


Our  legal  research  discloses  that  forty-one  of  the  fifty 
states  of  the  United  States,  including  Missouri,  have  adopted 
those  recommended  forms  of  extradition  laws  known  as  the  "Uniform 
Criminal  Extradition  Law." 

Although  such  laws  of  the  various  states  may  not  contain 
identical  language  in  every  section,  and  there  may  be  modifica- 
tions, additions  or  absences  of  certain  provisions  of  lesser 
importance  in  Borne  of  them,  all  of  said  Uniform  Criminal  Extra- 
dition Laws  contain  the  same  basic  principles  and  requirements 
on  all  important  phases  of  interstate  criminal  extradition. 

We  further  find  that  certain  sections  of  the  Uniform  Criminal 
Extradition  Laws  of  different  states  are  identical  in  every  respect. 
Several  states  have  a section  identical  with  Section  548.260,  RSMo 
1959*  hut  strange  as  it  may  seem,  we  are  unable  to  find  a single 
appellate  court  decision  of  any  such  states  (including  Missouri) 
construing  a proviso  identical  to  that  appearing  in  Section 
548.260','  Subsection  2,  supra. 

Legislative  intent  is  of  course  the  cardinal  rule  of  statu- 
tory construction,  we  therefore  turn  to  the  meaning  of  the 
language  used. 

It  is  clear  that  Subsection  1 of  Section  548.260  spells 
out  a mandatory  and  exclusive  method  whereby  a person  arrested 
may  waive  the  Issuance  and  service  of  the  warrant  of  arrest 
issued  by  the  Qovemor,  i.e.,  by  signing  a writing  in  the 
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presence  of  a Judge  of  a court  of  record  in  this  state.  Sub- 
section 2 continues  to  the  effect  that  when  such  consent  or 
waiver  has  been  signed  by  the  accused  in  the  presence  of  the 
Judge,  it  shall  be  sent  to  the  Governor  and  the  Judge  shall 

direct  that  the  accused  be  turned  over  to  the  officer  of  the 

demanding  state,  and  then  commences  the  proviso  clause  "pro- 
vided however  that  nothing  In  this  section  shall  be  deemed 
to  limit  the  rights  of  the  accused  person  to  return  voluntar- 
ily and  without  formality  to  the  demanding  state," 

In  order  to  give  this  proviso  meaning  it  must  necessarily 
apply  to  the  situation  where  the  accused  is  not  under  arrest 
or  not  In  custody,  as,  for  example,  on  bond  or  recognizance. 
Certainly  it  is  not  intended  to  mean  that  the  right  and  pro- 
tection given  to  the  accused  to  sign  the  waiver  in  the  presence 
of  the  Judge  is  taken  away  by  the  proviso  clause  so  as  to  permit 

anyone  not  a Judge  to  take  such  a waiver  and  consent. 

The  meaning  of  the  following  clause  in  the  proviso  "nor 
shall  this  waiver  procedure  be  deemed  to  be  an  exclusive  pro- 
cedure" Is  rather  obscure.  It  either  means  that  the  procedure 
of  waiver  before  the  Judge  may  be  ignored  by  the  officers  and 
a waiver  taken  from  the  accused  or  it  means  that  the  rights 
and  protections  of  the  accused  afforded  by  the  statute  must  be 
followed  In  substance  but  minor  irregularities  in  the  procedure 
would  not  affect  the  validity  of  the  waiver  procedure. 

We  believe  the  latter  meaning  is  Intended  because  ;he 
former  would  tend  to  emasculate  the  safeguards  set  up  to  protect 
the  accused.  Ordinarily  statutes  should  not  be  construed  so  as 
to  grant  a right,  safeguard  and  protection  in  one  portion  of  the 
statute  and  then  by  obscure  implication  remove  or  abrogate  that 
right  by  a subsequent  proviso  clause.  This  should  only  be  done 
when  the  language  is  clear  and  unambiguous  compelling  no  other 
construction. 

Finally,  the  concluding  clause  of  the  proviso  "or  to  limit 
the  powers,  rights  or  duties  of  the  officers  of  the  demanding 
state  or  of  this  state,"  has  no  reference  to  the  previously 
outlined  procedure  for  waiver  and  consent  but  undoubtedly  refers 
to  officers*  powers,  rightA.t&nd  duties  relating  to  arrest. 


-4- 


Honorable  W.  H.  Bates 


custody,  self-defense  and  the  vast  multitude  of  powers,  rights 
or  duties  possessed  by  officers.  This  clause  is  precautionary 
and  Intended  to  be  construed  so  as  not  to  limit  or  abrogate  any 
other  right,  power  or  duty  possessed  by  officers  not  related  to 
the  procedure  spelled  out  for  waiver  of  extradition. 

Moreover,  if  it  was  intended  by  the  Legislature  to  authorise 
police  officers  to  take  waivers  from  accused  persons,  the  statute 
should  have  expressly  given  such  right.  Such  rights  are  not 
ordinarily  granted  by  the  Legislature  by  implication  and  to  grant 
such  a right  by  implication  in  a proviso  clause  is  even  more  rare. 
The  failure  to  expressly  grant  such  right  and  power  to  police 
officers  is  deemed  to  be  a lack  of  such  right  and  power. 

It  appears  therefore  that  the  right  and  protection  granted 
to  the  accused  in  this  statute  was  not  intended  to  be  removed  by 
the  vague,  obscure  implication  contained  in  the  proviso  clause  and 
to  grant  to  police  officers  at  their  option  the  right  to  take  such 
waivers  from  the  accused. 

If  the  accused  person  desires  to  sign  a written  waiver  of 
issuance  and  service  of  the  Governor's  extradition  warrant,  there- 
by consenting  to  voluntarily  and  without  formality  return  to  the 
demanding  state,  then  the  written  waiver  procedure  provided  by 
Section  548.260,  supra,  shall  be  followed.  That  procedure  re- 
quires the  written  waiver  to  be  executed  or  subscribed  in  the 
presence  of  a Judge  of  any  court  of  record  In  this  state.  This 
requirement  is  mandatory*  and  should  be  strictly  followed  in 
order  to  protect  the  rights  of  the  accused. 

Therefore,  in  view  of  the  foregoing,  it  is  our  opinion  that 
the  last  proviso  of  Section  548.260,  RSMo  1959#  does  not  authorize 
officers  of  the  Board  of  Police  Commissioners  of  Kansas  City, 
Missouri,  to  take  written  waivers  from  accused  persons,  whereby 
they  waive  issuance  of  the  Governor's  extradition  warrant  and 
all  incidental  proceedings  and  consent  to  return  voluntarily  and 
without  formality  to  the  demanding  state. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  office  that  Section 
548.260,  RSMo  1959#  relating  to  written  waivers  of  criminal  extra- 
dition proceedings,  must  be  signed  and  consented  to  in  the  presence 
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of  a Judge  of  a court  of  record  as  provided  In  said  section  and 
does  not  authorise  police  officers  to  take  such  waivers  from  the 
accused. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  J.  Gordon  Slddens. 


Yours  very  truly. 


TH5JKS'  JT 

Attorney  Oeneral 


JOS salt raw 


(Opinion  request  No.  183  answered  by  this  letter. ) 


May  2,  1962 


Honorable  George  H.  Pace 
Representative,  Marion  County 
2023  Kingshighway 
Hannibal,  Missouri 

Dear  Mr.  Pace: 


This  will  reply  to  your  recent  letter  requesting 
an  opinion  concerning  the  compensation  of  magistrate 
Judges  in  Marion  and  Cape  Girardeau  counties.  We  appre- 
ciate the  analysis  which  you  have  made  of  the  pertinent 
statutory  provisions. 


In  our  opinion,  the  language  of  paragraph  3 of  sub- 
section 1 of  Section  482.150  is  plain  and  unambiguous 
and  cannot  be  construed  to  apply  to  Marlon  and  Cape 
Girardeau  counties. 


As  your  letter  points  out,  paragraph  3 relates  to 
counties  having  a population  of  more  than  15,000  inhabi- 
tants but  not  more  than  30,000  inhabitants,  with  an 
assessed  valuation  of  $26,000,000  or  les3.  The  method 
of  determining  the  assessed  valuation  is  set  forth  in 
subsection  3 of  Section  482.150.  Obviously,  neither 
Marion  nor  Cape  Girardeau  County  comes  within  the  classi- 
fication as  sat  forth  in  paragraph  3.  The  proviso  con- 
tained in  this  paragraph,  allowing  additional  condensa- 
tion, is  specifically  limited  to  "counties  in  this 
classification. n 

The  proviso  in  what  is  now  paragraph  3 of  subsec- 
tion 1 (referring  to  a court  of  common  pleas  with 
’’original,  exclusive,  criminal  and  civil  Jurisdiction”) 
first  appeared  in  Laws  of  1951,  page  429,  as  paragraph  5, 
except  that  the  1951  law  limited  the  assessed  valuation 
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to  $24,000,000  Instead  of  the  present  $26,000,000. 

A 3tudy  of  the  legislative  history  of  this  paragraph 
makes  it  evident  that  the  proviso  was  originally  In- 
serted for  the  purpose  of  providing  for  an  Increase  in 
the  compensation  of  the  magistrate  of  Marion  County, 
Inasmuch  as  the  Hannibal  Court  of  Common  Pleas  was  the 
only  common  pleas  court  which  had  exclusive  original 
criminal  and  civil  Jurisdiction.  The  Jurisdiction  of 
the  other  common  pleas  courts  was  concurrent  with  the 
circuit  court  as  to  civil  matters  and  they  did  not 
possess  any  exclusive  original  criminal  Jurisdiction. 

Laws  of  1955*  page  381,  Increased  the  maximum 
assessed  valuation  applicable  to  paragraph  3 to  $26,000,000 
but  left  the  proviso  in  question  in  the  same  paragraph. 
Thereafter,  although  Section  432.130  was  twice  amended, 
both  in  1959  (H.C.S.H.B.  150)  and  in  1961  (H.B.  281),  the 
Legislature  retained  the  $26,000,000  limit  on  assessed 
valuation  as  well  as  the  common  pleas  proviso  in  para- 
graph 3.  In  these  circumstances,  ve  cannot  attribute 
to  the  Legislature  an  intent  to  make  the  proviso  appli- 
cable to  paragraph  4,  even  though  the  proviso,  if  it 
is  to  have  any  present  application  at  all,  would  more 
logically  belong  in  said  paragraph  4. 

It  is  the  opinion  of  this  office,  therefore,  that 
the  salary  of  the  Magistrate  of  Marion  County  must  be 
determined  under  the  provisions  of  paragraph  4 of  sub- 
section 1 of  Section  482.150  and  that  the  salary  of  the 
Magistrate  of  Cape  Girardeau  County  must  be  determined 
under  the  provisions  of  paragraph  5 of  said  section. 

Yours  very  truly. 


J8:mo 


mans  ea aiswu 

Attorney  General 
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OPINION  NO.  184  ANSWERED  BY  LETTER. 


May  1,  1962 

I PILED 


Honorable  Lewis  B.  Hoff 
Prosecuting  Attorney 
Cedar  County 
Stockton,  Missouri 

Dear  Mr.  Hoff: 

This  1b  In  response  to  your  Inquiry  as  to  whether 
an  alderman  of  a city  of  the  fourth  olass,  having  received 
the  largest  number  of  votes  from  a field  of  three  candi- 
dates, may  properly  take  office  In  spite  of  the  fact  that 
on  the  day  of  the  election  he  was  delinquent  In  the  pay- 
ment of  taxes  to  the  city.  You  also  state  that  the  back 
taxes  were  paid  by  him  on  the  day  after  the  election  and 
prior  to  his  taking  the  oath  of  of floe. 

Section  79*230,  RSMo  1959*  provides: 

"All  officers  elected  or  appointed  to 
offices  under  the  city  government  shall 
be  qualified  voters  under  the  laws  and 
constitution  of  this  state  and  the  ordi- 
nances of  the  city.  No  person  shall  be 
elected  or  appointed  to  any  office  who 
shall  at  the  time  be  in  arrears  for  any 
unpaid  city  taxes,  or  forfeiture  or  de- 
falcation in  office,  or  who  is  not  a 
resident  of  the  city." 

As  you  point  out  In  your  letter,  the  determinative 
Issue  is  whether  the  disqualification  worked  by  a tax 
delinquency  attaches  at  the  time  of  the  casting  of  votes 
or  at  the  time  that  the  candidate  Is  sworn  Into  office. 
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Although  we  are  aware  of  the  holding  In  State  ex  rel. 
Thomas  v.  Williams,  (1889)  99  Mo.  291,  12  SW  905,  as  to 
a provision  In  the  St.  Louis  City  Charter  which  was  sub- 
stantially similar  to  that  under  consideration  In  Section 
79.250,  we  cannot  say  with  any  reasonable  degree  of  certain- 
ty that  such  a position  would  be  taken  by  an  appellate  court 
today. 

Rather,  It  Is  entirely  possible  that  a more  liberal 
view  would  be  adopted  such  as  those  appearing  In  the  cases 
decided  In  this  century  on  related  questions.  For  example. 

In  Contley  v.  Village  of  Mt.  Moriah  (Mo.  App.  1932),  49 
SW2d  275,  a statute  requiring  the  treasurer  of  a village 
to  give  bond  before  entering  upon  the  duties  of  his  office 
was  held  to  be  directory  rather  than  mandatory.  The  court 
said  therein,  l.c.  276,  that  "'If  a statute  merely  requires 
certain  things  to  be  done  and  nowhere  prescribes  the  result 
that  shall  follow  If  such  things  are  not  done,  then  the 
statute  shall  be  held  to  be  directory.'" 

In  State  ex  Inf,  Mitchell  v.  Heath  (Mo,  Sup.  1939), 

132  SW2d  1001,  our  Supreme  Court  rejected  the  contention 
that  a school  director  should  be  ousted  from  office  because 
he  was  not  a resident  taxpayer  who  had  paid  tax  within  a 
year  prior  to  his  election  and  because  he  had  not  been  sworn 
Into  office  within  four  days  after  his  election,  both  of 
which  were  statutory  prerequisites  to  election  as  such  of- 
ficer. The  court  held  that  the  requirement  as  to  the  time 
within  which  the  oath  was  to  be  administered  was  directory 
rather  than  mandatory  and  gave  recognition  to  the  director's 
swearing  In  "within  a reasonable  time  and  before  any  effort 
was  made  to  declare  or  fill  a vacancy." 

With  regard  to  the  fact  that  the  director  had  not  paid 
tax  within  1 year  prior  to  the  election  but  had  paid  before 
he  was  sworn  into  office,  the  court  held  that  as  to  property 
taxes  and  In  view  of  the  system  followed  in  assessing  and 
collecting  them,  the  "reasonable  construction"  of  the  statue 
would  be  that  a person  "shall  have  paid  the  state  and  county 
tax  which  was  due  and  payable  within  the  calendar  year  next 
preceding  his  election* . Significantly,  the  court  then  added, 
l.c.  1005: 
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"We  further  hold  that  a person,  who  owns 
taxable  property  and  owes  taxes  on  It 
which  are  due  and  payable  during  the 
calendar  year  preceding  his  election, 
would  be  eligible  to  take  the  office 
of  common  school  director  If  he  pays 
such  taxes  at  least  prior  to  the  time 
prescribed  for  taking  his  oath  of  office.'' 

The  rule  of  the  Heath  case  evolved  after  a discussion 
of  the  principle  recognized  by  the  court  that,  l.c.  1004, 
"'statutes  imposing  qualifications  should  receive  a liberal 
construction  in  favor  of  the  right  of  the  people  to  exercise 
freedom  of  choice  in  the  selection  of  officers.'" 

Thus,  we  have  the  situation  where  the  strict  rule  of 
the  1389  Thomas  Case  seemingly  has  been  relaxed  by  some 
subsequent  cases.  In  last  analysis,  in  light  of  the  decided 
cases,  it  would  appear  that  only  the  Missouri  Supreme  Court 
oan  tell  us  whether  the  Thomas  case  is  still  of  binding 
effect  today. 


Yours  very  truly. 


AJStJh 


THOMAS  P.  EAflLBKW 

Attorney  Oeneral 


TAXATION : 


Macon  Country  Club  property  is  not  within  exemption 
clauses  of  Sec.  137-100  RSMo  1959  exempting  real  and 
personal  property  from  taxation  for  state,  county 
or  local  purposes. 


May  29,  1962 

OPINION  NO.  185. 


Honorable  Charles  A.  Powell,  Jr. 
Prosecuting  Attorney 
Macon  County 
Macon,  Missouri 

Dear  Mr.  Powell i 


! . i L E D I 
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This  opinion  is  rendered  in  reply  to  your  inquiry 
reading,  in  part,  as  follows: 

"The  precise  question  I have  been 
asked  by  the  County  Court  of  Macon 
County  relative  to  possible  tax  ex- 
emption of  the  Macon  Country  Club, 
which  exemption  this  club  has  re- 
quested and  believes  it  is  entitled 
to,  is  not  covered  on  the  facts  by 
the  aforesaid  opinions  1 now  have. 

The  Macon  Club  was  organized  under 
the  old  not  for  profit  law  in  about 
1931  and  stated  purposes  being  edu- 
cational and  recreational.  Until 
1959  the  grounds  used  by  the  olub 
were  rented  from  private  owners, 
but  in  that  year,  the  present  olub 
purchased  the  ground,  and  is  in  the 
prooess  of  paying  for  it. 

The  ground  is  made  available  at  no 
cost  to  the  school  here  for  use  in 
golf  lessons  and  praotloe  and  by 
the  golf  team  for  tournaments,  etc. 
and  in  connection  with  school  ac- 
tivities, the  club  house  facilities 
are  also  available  free. 
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Free  lessons  are  given  to  the 
children  and  interested  adults 
of  the  town,  whether  members  or 
not,  by  various  of  the  members 
who  donate  their  time  in  the  in- 
terest of  promoting  the  game  of 
golf  and  this  club. 

Membership  due 3 are  charged  an- 
nually of  members  ($50.00  per  year 
up  to  now). 

The  grounds  are  being  paid  for  by 
3hare  sales  in  the  amount  of  $200 
to  each  member,  as  the  members  can 
be  sold  on  the  plan  and  secured,  and 
it  is  required  that  a person  be  the 
holder  of  such  a share  to  have  a 
vote  in  the  management  of  the  club. 

Can  you  please  let  me  have  the 
opinion  of  your  office  on  the  pos- 
sibility of  exemption  from  real 
property  taxation  of  such  not  for 
profit  organization  as  I have  de- 
scribed, and  oblige.” 

Any  exemption  from  property  taxation  claimed  by  the 
Macon  Country  Club  must  be  within  the  following  language 
from  Section  137.100  RSMo  1959* 

"The  following  subjects  are  ex- 
empt from  taxation  for  state, 
county  or  local  purposes: 


real  property  not  actually  used 
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or  occupied  for  the  purpose 
of  the  organization  but  held 
or  used  as  investment  even 
though  the  income  or  rentals 
reoeived  therefrom  is  used 
wholly  for  religious,  educa- 
tional or  charitable  purposes". 

(Underscoring  supplied . ) 

We  have  underscored  the  only  language  found  in  Sec- 
tion 137*100  RSMo  1959  which  can  possibly  be  considered  in 
the  light  of  the  factual  situation  outlined  in  your  inquiry. 

At  the  very  outset  we  rule  out  any  contention  that  the  Macon 
Country  Club  is  tax  exempt  because  its  facilities  may  be  made 
available  to  schools  in  carrying  out  any  athletic  program,  in- 
cluding a golf  program,  for  the  reason  that  under  the  statute 
quoted  above  the  property  would  have  to  be  "actually  and  regu- 
larly used  exclusively"  for  school  purposes,  and  faots  pre- 
sented by  you  negative  any  such  contention. 

In  your  Inquiry  you  have  stated  that  the  Macon  Country 
Club  was  organized  with  its  stated  purposes  being  "educational 
and  reoreational " . The  facts  stated  in  your  inquiry  regarding 
the  actual  use  to  which  the  property  of  the  Macon  Country  Club 
is  put  will  not,  in  our  opinion.  Justify  a conclusion  that  such 
property  is  dedicated  to  'purposes  purely  charitable"  as  that 
language  Is  used  in  Section  137.100  RSMo  1959*  In  reviewing 
the  factual  situation  presented  by  you  it  must  be  reasonably 
concluded  that  the  uses  to  which  the  Macon  Country  Club  is 
being  put  do  not  measure  up  to  a "charity"  as  stated  in  the 
following  language  from  Salvation  Army  v.  Hoehn,  354  Mo.  107, 
l.o.  114,  188  SW  (2d)  82$: 

"'Probably  the  most  comprehensive 
and  carefully  drawn  definition  of 
a charity  that  has  ever  been  for- 
mulated is  that  It  is  a gift,  to 
be  applied  consistently  with  exist- 
ing laws,  for  the  benefit  of  an  in- 
definite number  of  persons,  either 
by  bringing  their  hearts  under  the 
Influence  of  education  or  religion, 
by  relieving  their  bodies  from  dis- 
ease, suffering,  or  constraint,  by 
assisting  them  to  establish  them- 
selves for  life,  or  by  erecting 
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or  maintaining  public  buildings 
or  works  or  otherwise  lessening 
the  burden  of  government.*  • 

Turning  now  to  the  terms  "educational"  and  "recreational " 
as  stated  purposes  of  organisation  of  the  Macon  Jountry  Club. 
Such  terms  are  not  used  In  Section  137.100  RSMo  1939*  and  it 
is  not  possible  to  read  them  into  the  statute.  The  conclusion 
hereinafter  stated  Is  made  In  view  of  the  following  langauge 
from  Midwest  Bible  and  Missionary  Institute  v.  Seatrlc,  364 
Mo.  167,  l.o.  174*  260  SW  (2d)  23: 

"•We  are  mindful  of  the  settled  rule 
that  exemption  statutes  are  strictly 
but  reasonably  (so  as  not  to  curtail 
the  Intended  Bcope  of  the  exemption) 
construed . ' * • * And  it  Is  of  course 
true  that  eaoh  tax  exemption  case  Is 
•peculiarly  one  which  must  be  decided 
upon  Its  own  facts ' . Taxation  Is  the 
rule.  Exemption  therefrom  1b  the  ex- 
ception. Claims  for  exemption  are  not 
favored  in  the  law.M 


CONCLUSION 


It  Is  the  opinion  of  this  office  that  under  the  facts 
considered  in  this  opinion  the  property  of  the  Macon  Country 
Club  Is  not  within  the  exemption  olauses  of  Section  137.100 
RSMo  1939,  exempting  real  and  personal  property  from  taxation 
for  state,  county  or  local  purposes. 

The  foregoing  opinion  which  I hereby  approve  was  prepared 
by  my  assistant,  Julian  L.  O'Malley. 


Yours  very  truly. 


J W 'Hi at 


thshes  7.  EA'amrori 

Attorney  General 


CRIMINAL  LA rf: 

MISDEMEANOR: 

DRUNKENNESS: 

INTOXICATION: 

DISORDERLY: 

STATUTES: 


The  disorderly  condition  and  the  drunken 
or  intoxicated  condition  of  a defendant 
must  both  be  plead  and  proven  for  a 
prosecution  and  conviction  under  Section 
562.260,  RSMo  1961,  Cumulative  Supplement. 


May  24,1962 


OPINION  No. 136 
[1962] 


Honorable  Harold  L.  Henry 
Prosecuting  Attorney 
Howell  County 
Post  Office  Box  592 
West  Plains,  Missouri 

Dear  Mr.  Henry: 


This  is  in  reply  to  your  opinion  request  of  April  20, 
1962,  in  which  you  state: 


"I  would  like  to  request  an  in- 
terpretation of  the  *public 
drunkenness  statute*.  Section 
562.260,  R.S.Mo.,  1961.  The  part 
of  the  statute  that  I would  like 
to  have  interpreted  is  the  words, 

*in  a drunken  or  intoxicated  and 
disorderly  condition*,  appearing 
in  paragraph  two  of  the  statute. 

The  specific  question  is  whether 
or  not  a person  can  be  charged 
and  convicted  for  being  in  a 
drunken  condition  in  a public 
place  without  also  alleging  and 
proving  that  the  party  was  in  a 
disorderly  condition." 

Section  562.260,  RSMo  1961,  Cumulative  Supplement 
(H.B.  155)  states: 


"1.  It  shall  be  unlawful  for  any 
person  in  this  state  to  enter  any 
schoolhouse  or  church  house  in 
which  there  is  an  assemblage  of 
people,  met  for  a lawful  purpose, 
or  any  courthouse,  in  a drunken  or 
intoxicated  and  disorderly  condition. 
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or  to  drink  or  offer  to  drink  any 
intoxicating  liquors  in  the  pres- 
ence of  such  assembly  of  people, 
or  in  any  courthouse  within  this 
state  and  any  person  or  persons  so 
doing  shall  be  guilty  of  a misde- 
meanor. (underlining  supplied) 

"2.  It  shall  be  unlawful  for  any 
person  in  this  state  to  attend  or 
be  in  any  other  public  place,  in  a 
drunken  or  intoxicated  an£_dis- 
orderlv  condition,  and  any  person 
or  persons  so  doing  shall  be  guilty 
of  a misdemeanor.  As  used  in  this 
section,  the  term  ’public  place* 
includes  but  is  not  limited  to  any 
common  carrier,  building,  street, 
lane,  park,  or  place  of  public  re- 
sort, recreation  or  amusement  other 
than  a privately  owned  and  operated 
business  establishment."  (under- 
lining supplied) 

Said  section  employs  the  phrase  "in  a drunken  or 
intoxicated  and  disorderly  condition." 

However,  Section  562.260,  RSMo  1959,  which  was  re- 
pealed by  Section  562.260,  RSMo  1961,  Cumulative  Supple- 
ment, merely  used  the  phrase  "in  a drunken  or  intoxicated 
condition." 

In  discussing  the  use  of  the  words  "or"  and  "and" 
in  the  law,  the  following  statement  is  found  in  3 C.J.S., 
page  106Si 


"Ordinarily  the  words  ’and*  and 
*or*,  are  in  no  sense  inter- 
changeable terms,  but,  on  the 
contrary,  are  used  in  the  struc- 
ture of  language  for  purposes  en- 
tirely variant,  the  former  being 
strictly  of  a conjunctive,  the  lat- 
ter of  a disjunctive  nature.  Never- 
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theless,  In  order  to  effectuate 
the  intention  of  the  parties  to 
an  instrument,  a testator,  or  a 
legislature,  as  the  case  may  be, 
the  word  ’and*  is  sometimes  con- 
strued to  mean  ’or*.  This  con- 
struction, however,  is  never 
resorted  to  except  for  strong 
reasons  and  the  words  should 
never  be  so  construed  unless  the 
context  favors  the  conversion; 

_ _ _ _M 

Due  to  the  foregoing  language,  it  becomes  neces- 
sary to  ascertain  if  the  Legislature Ts  intention  was 
to  use  the  word  "and"  in  its  conjunctive  rather  than 
disjunctive  sense. 

If  used  in  the  conjunctive  in  Section  562.260, 

RSMo  1961,  Cumulative  Supplement,  the  Legislature,  in 
effect,  added  an  additional  element  to  this  particular 
misdemeanor,  thus  necessitating  the  pleading  and  prov- 
ing not  only  of  intoxication  or  drunkenness,  but  in 
addition  the  element  of  disorderly  condition  in  order 
to  convict  one  under  this  particular  section. 

The  original  and  perfected  House  Bill  No.  155  of 
the  71st  General  Assembly  contained  only  the  phrase 
"in  a drunken  or  intoxicated  condition." 

However,  the  Senate  Committee  Substitute  for  House 
Bill  No.  155,  which  was  passed,  added  the  words  "and 
disorderly"  to  the  above  phrase. 

It  is,  therefore,  clear  that  the  Legislature  by 
specifically  adding  the  phrase  "and  disorderly  condition" 
to  the  phrase  "in  a drunken  or  intoxicated  condition"  as 
it  had  appeared  in  Section  562.260,  RSMo  1959,  prior  to 
its  repeal,  did  not  intend  "disorderly  condition"  to  be 
synonymous  with  "drunken  or  intoxicated  condition,"  but 
consciously  and  intentionally  added  the  additional  ele- 
ment of  "disorderly  condition"  to  this  particular  misde- 
meanor, and  indicated  such  by  using  the  word  "and"  in 
the  conjunctive  sense. 
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CONCLUSION 


Pursuant  to  the  language  employed  in  Section  562.260, 
RSMo  1961,  Cumulative  Supplement,  it  is  necessary  to  plead 
and  prove  not  only  that  defendant  was  "in  a drunken  or  in- 
toxicated" condition,  but  he  was  also  in  a "disorderly" 
condition  in  order  to  obtain  a misdemeanor  conviction  under 
said  section. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  assistant  George  W.  Draper, II. 


Very  truly  yours. 


THOMAS  F.  EAGL2T0N 
Attorney  General 


GWD 


lc 


Opinion  No,  188 


June  7,  1962 


Honorable  Stephen  E.  Strom 
Prosecuting  Attorney 
Cape  Girardeau  County 
Cape  Girardeau,  Missouri 

Dear  Mr.  Strom: 


We  have  your  opinion  request  of  April  23,  1962  which  reads 
as  follows: 


"A  charge  of  leaving  the  scene  of  an  accident  is  pending 
in  Cape  Girardeau  County  arising  out  of  a situation  where  the  defend- 
ant lost  control  of  his  automobile  while  rounding  a curve,  skidded 
into  a filling  station  driveway,  there  struck  a truck,  and  departed 
without  leaving  his  name  and  address. 


"I  request  your  opinion  concerning  whether  Section  564.450 
RSMo  1959  applies  where  the  damage  and  accident  occur  off  the  public 
highways • 


"I  find  no  Missouri  authorities  on  the  above  question,  but 
there  are  a number  of  cases  cited  in  77  A.L.R.2d  1167  wherein  courts 
have  held  that  other  similar  charges  in  other  states  have  been  held 
not  to  apply  to  the  above  described  situation 

As  you  are  aware,  our  office  does  not  render  official  opinions 
on  matters  which  are  the  subject  of  pending  litigation.  This  long- 
standing policy  evolved  years  ago  when,  so  it  seems,  the  Attorney 
General  was  opinionating  on  various  matters  at  the  Mae  time  when 
various  judges  were  about  to  rule  on  the  same  questions  and  said  judges 
felt  that  they  were  being  unduly  pressured  by  reason  of  such  opinions. 

With  the  foregoing  in  mind,  we  make  the  following  general 
observations  which  are  not  in  the  nature  of  an  official  opinion. 
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X am  inclined  to  believe  that,  under  the  facts  stated  in 
your  opinion  request,  a case  could  be  made  under  the  "hit-and-run" 
statute.  Section  564.450.  That  statute  is  applicable  only  to  a 
person  "operating  or  driving  a vehicle  on  the  highway,"  but  it  is 
not  specific  with  respect  to  the  point  where  the  injury  to  person  or 
damage  to  property  must  occur.  Xt  is  my  thought  that  where  the 
injury  to  person  or  damage  to  property  arises  out  of  and  results  from 
the  operation  of  a vehicle  on  a highway,  the  statute  is  applicable, 
and  that  it  is  immaterial  that,  because  the  vehicle  has  skidded  or 
accidentally  run  off  the  highway,  the  point  of  impact  is  off  the 
highway.  To  me,  there  could  be  no  doubt  as  to  the  answer  if  the 
vehicle  was  still  partly  on  the  highway  vh-n  i -pact  occurred;  and  X 
would  reach  the  same  answer  even  though  the  vehicle  was  wholly  past  the 
right-of-way  line. 

X have  been  unable  to  find  any  case  which  X consider  in  point. 

Xn  State  v.  Smith,  189  P.2d  205  (Arisons) , the  statute  required  a 
collision  upon  the  highways  and  there  was  no  allegation  in  the  informa- 
tion that  the  collision  was  in  anywise  related  to  use  of  highways . 

Sven  under  my  view,  such  an  information  would  likewise  be  insufficient 
under  Missouri  law.  The  other  cases  discussed  in  the  annotation  in 
77  ALR  2d  1171  also,  in  my  view,  are  not  in  point  because  they  involve 
accidents  which  did  not  occur  (or  it  was  not  alleged  and  proved  that 
they  occurred)  in  connection  with  the  use  of  the  highways. 

Yours  very  truly. 


TSBioh 


THOMAS  F.  SAOLSTON 
Attorney  Oeneral 


OPINION  NO.  139 
ANSWERED  LETTER 


April  26 , 1962 

I FILE 


Mr.  V.  H.  Simon,  Chairman 
Wilson’s  Creak  Battlefield  National 
Park  Commission 

c/o  The  Southern  Missouri  Trust  Company 
Springfield,  Missouri 

Dear  Mr.  Simon  I 

This  refers  to  your  letter  of  April  23,  1962,  re- 
lating to  the  acquisition  and  conveyance  of  real  estate 
by  your  commission  under  the  provisions  of  Senate  Bill 
No.  254,  71st  General  Assembly. 

As  noted  in  your  letter.  Section  4 of  Senate  Bill 
No.  254  provides  in  part  that  the  Wilson's  creek  battle- 
field national  park  commission  shall  have  the  following 
powers  and  duties! 

"(1)  To  acquire  and  convey  to  the 
United  States  of  America  or  any  of 
its  agencies  such  lands  and  improve- 
ments thereon  and  any  monuments  as 
may  be  designated  by  the  United 
States  of  America  or  anv  of  its 
agencies  for  inclusion  in  the  Wilson's 
creek  battlefield  National  park  pur- 
suant to  Public  Law  66-434  of  the 
S6th  congress  of  tho  United  States, 
which  established  the  park;  • 

Another  provision  of  Section  4 authorises  the  com- 
mission to  exorcise  the  right  of  eminent  domain  in  the 
acquisition  of  real  estate.  Section  7 of  the  bill  con- 
tains a reference  to  the  acquisition  and  conveyance  of 
real  estate  by  providing  for  a final  report  and  dissolu- 
tion of  the  commission  when  the  commission  "has  acquired 
and  conveyed  to  the  United  States  all  lands  and  improve- 
ments designated  by  the  secretary  of  the  Interior  or 
the  national  park  service  for  inclusion  in  the  Wilson's 
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creek  battlefield  national  park." 

It  la  our  opinion  that  title  to  the  real  estate  ac- 
quired  by  your  commission  should  be  taken  in  the  name  of 
the  State  of  Missouri,  rather  than  in  the  name  of  your 
commission.  In  order  to  Identify  the  real  estate  as  real 
estate  acquired  by  your  commission  and  subject  to  control 
and  conveyance  by  it,  it  is  our  recommendation  that  the 
deeds  show  the  real  estate  to  be  conveyed  to  "State  of 
Missouri,  for  the  use  and  benefit  of  Wilson’s  Creek  Battle- 
field National  Park  Commission."  This  is  in  accordance 
with  a practice  which  has  been  commonly  followed  in  the 
acquisition  of  real  estate  by  state  agencies. 

It  is  our  opinion,  further,  that  the  above  quoted 
statutory  provision  clearly  authorizes  your  commission  to 
convey  to  the  United  States  of  America,  or  agencies  thereof, 
the  real  estate  which  it  acquires.  It  is  our  recommendation 
that  the  deeds  show  the  real  estate  to  be  conveyed  by 
"Wilson's  Creek  Battlefield  National  Park  Commission,  act- 
ing for  and  on  behalf  of  the  State  of  Missouri.  " 

With  respect  to  who  signs  and  acknowledges  such  deeds 
on  behalf  of  your  commission,  it  la  our  opinion  that,  under 
authorisation  by  appropriate  resolutions  of  your  commission, 
this  may  be  done  by  the  chairman  or  the  chairman  and  secre- 
tary of  your  commission,  or  that  the  deeds  may  be  signed 
and  acknowledged  on  behalf  of  the  commission  by  all  members 
of  the  commission.  While  we  do  not  consider  it  essential, 
it  has  been  a rather  common  practice  in  comparable  situa- 
tions for  deeds  to  be  signed  and  acknowledged  by  all  members 
of  boards  or  commissions  conveying  atate  owned  land,  and 
this  perhaps  has  the  advantage  of  reducing  the  chance  that 
the  authority  of  the  persona  executing  the  deeds  may  be 
questioned  at  some  future  time. 


Very  truly  yours. 


JCB  lc 


fHOMAS  f.  EAGLETON 
Attorney  General 


May  23,  1962 


Honorable  E,  J.  Cantrell 
State  Representative 
3rd  District,  St.  Louis  County 
3406  Airway 
Overland  14,  Missouri 

Dear  Mr.  Cantrell: 

Subsequent  to  our  letter  to  you  of  April  25,  1962, 
regarding  permissible  sources  of  fire  protection  district 
ordinances,  we  were  contacted  by  Mr.  T.  Douglas  Moore, 
an  attorney  representing  the  Community  Fire  Protection 
District  of  St*  Louis  County.  Mr.  Moore  advised  that 
he  Initially  addressed  the  questions  to  you  which  gave 
rise  to  your  request  for  advice,  and  stated  further 
that  he  was  calling  upon  us  with  your  consent  to 
amplify  the  questions  put  by  your  letter. 

As  we  understand  the  request  now,  it  contains  three 
questions  which  may  be  stated  thusly: 

1*  May  a fire  protection  district  adopt  a code 
which  is  denominated  as  a "building"  code,  where  its 
provisions  govern  matters  directly  related  to  fire 
security  and  prevention. 

2.  If  a fire  protection  district  desires  to  adopt 
a code,  such  aB  the  BOCA  Basic  Building  Code,  may  it  do 
so  by  simply  enacting  an  ordinance  which  refers  to  that 
code  by  name  alone;  or  is  it  necessary  to  set  the  entire 
code  out  at  length  and  act  upon  it  direotly* 
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3*  May  a fire  protection  district  adopt  a building  code, 
such  as  the  BOCA  Basic  Building  Code,  as  it  exists  at  the 
time  of  adoption  and  provide  for  the  automatic  incorporation 
in  futuro  of  any  amendments  or  additions  thereto  by  the 
agencies  which  compile  and  publish  such  code. 

As  pointed  out  in  our  first  letter,  fire  protection 
districts  are  empowered  to  enact  ordinances  which  are 
"necessary  for  the  carrying  on  of  the  business,  objects 
and  affairs  of  the  board  and  the  district  . , ♦ " Section 
321,210  (12),  RSMo  1959,  If  the  provisions  of  the  proposed 
code  bear  a reasonable  relationship  to  the  ends  provided 
In  the  statute,  the  code  may  be  adopted  regardless  of  the 
fact  that  it  is  named  and  known  as  a "building"  code.  Each 
section  of  the  code  would,  of  course,  havd  to  qualify  on  its 
own  merits,  but  the  fact  that  the  code  is  denominated  as 
a "building"  code  would  not  Ipso  facto  disqualify  it  as  a 
source  of  ordinances  to  be  enacted  by  a fire  protection 
district * The  answer  to  the  first  question  is,  therefore, 
in  the  affirmative. 

Neither  the  statutes  nor  the  Missouri  cases  relating  to 
fire  protection  districts  give  us  any  assistance  In  the 
resolution  of  the  second  question  as  to  whether  the  code 
need  be  set  out  at  length  if  it  is  to  be  adopted.  Our 
examination  of  the  copy  of  the  356  page  BOCA  Basic  Building 
Code  which  was  furnished  to  us  by  Mr.  Moore  reveals  that  it 
is  a product  of  the  Building  Officials  Conference  of  America, 
a private  organization  composed  of  civic  minded  members  of 
the  building  industry.  The  code,  though  apparently  well 
known  to  those  in  the  industry,  is  not  a matter  of  public 
record. 

In  Thompson  v.  Scenic  Ry.  Go,  v,  McCabe,  (Mich.  Sup*  1920) 
173  NW  662,  the  City  of  Detroit  had  adopted  a lengthy  building 
code  by  reference  to  it  in  an  enacting  ordinance*  When 
the  Commissioner  of  Buildings  refused  to  issue  a building 
permit  to  allow  the  construct ion  of  a roller  coaster  because 
It  violated  one  of  the  provisions  of  the  code,  the  efficacy 
of  the  method  of  adopting  the  code  by  reference  was  challenged 
in  the  courts. 
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The  city  charter  required  publication  at  length  of 
all  ordinances, however,  the  defendants  countered  that 
such  publication  would  have  cost  upwards  of  $8000  and 
defended  on  the  theory  that  an  ordinance  may  properly 
incorporate  by  reference  existing  laws,  ordinances, 
and  public  records.  The  defense  contended  that  the 
filing  of  a copy  of  the  code  with  the  city  clerk  made  the 
code  a public  record. 


The  Michigan  court  rejected  all  these  contentions  and, 
while  agreeing  that  public  records  may  be  incorporated  by 
reference,  held  that  the  code  could  not  be  so  regarded  as 
it  was  a ''fugitive  paper"  which  happened  to  be  in  the 
possession  of  the  clerk.  The  court  concluded  that  mandamus 
should  issue  to  compel  the  granting  of  the  permit. 


In  City  of  Hazard  v,  Collins  (Ky,  1947)  200  SW2d  933, 
the  court  summed  up  the  primary  issue  thusly,  l,e,  933-934* 


"Hie  question  presented  on  this  appeal  is 
whether  or  not  the  City  of  Hazard,  a fourth 
class  city  with  a commission  form  of  govern- 
ment, could  adopt  a building  code  (hereinafter 
referred  to  as  the  Code)  of  300  pages  merely 
by  referring  to  such  Code  In  an  ordinance 
duly  passed,  recorded  and  published.  The 
chancellor  held  that  such  reference  did  not 
make  the  Coda  a part  of  the  law  of  the  city, 
and  it  appeals 

The  affirmance  of  the  decision  of  the  trial  court  was 
based  largely  upon  Kentucky  statutes  relating  to  cities  of 
the  fourth  class  which  generally  required  publication  and 
leading  at  length.  The  court  rejected  the  contention  that 
the  code  was  made  a natter  of  public  record  by  the  mere 
filing  of  copies  with  the  city  clerk,  but  suggested  an 
alternative  method,  l.e*  935* 

"We  do  not  hold  that  a fourth  class  city  cannot 
adopt  a building  code  or  a health  or  a safety 
regulation  as  a part  of  its  law  by  reference 
In  a duly  passed  ordinance  without  publishing 
and  spreading  such  code  or  regulation  on  the 
ordinance  book,  as  is  required  by  statutes. 

But  we  do  say  that  before  such  a document 
may  be  adopted  by  reference  in  an  ordinance 
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that  the  document  must  first  be  read 
and  approved  by  the  law  making  body  of 
the  city  in  a formal  session  by  a 
resolution  duly  passed  and  recorded 
showing  that  such  action  has  been  taken. 

If  this  is  done  and  the  document  thus 
made  a part  of  the  public  records  of 
the  city,  we  see  no  reason  why  it  cannot 
be  enacted  into  law  by  reference  in  a 
duly  passed  and  published  ordinance 
without  spreading  the  document  itself 
on  the  ordinance  book  as  required  by  KRS 
89,540  or  by  publishing  it  in  eonfonnity 
with  KRS  86.090," 

Although  the  Thompson  and  City  of  Hazard  cases  were 
each  grounded  on  some  statutory  basis,  we  think  they  are 
helpful  in  determining  Judicial  attitude  toward  the  incorpora- 
tion of  codes  by  reference.  As  mentioned  above,  we  are  not 
assisted  in  the  instant  case  by  any  statute  setting  out  the 
formalities  to  be  followed  by  a fire  protection  district 
in  enacting  ordinances j and  the  only  case  our  research  has 
uncovered  which  presents  an  analogous  situation  is  State 
v.  Waller,  (Ohio  Apps.,  1943)  69  NE  2d  438. 

In  that  case,  defendant  had  been  found  guilty  of  a 
violation  of  a regulation  of  a county  board  of  health 
requiring  anyone  selling  milk  to  have  a permit  to  do  so. 

The  regulation  had  been  enacted  by  reference  thereto,  the 
source  being  forms  published  by  the  United  States  Public 
Health  Service,  Although  no  specific  provisions  were  made 
by  Ohio  law  for  the  method  of  adopting  regulations  by  a 
board  of  health,  the  court  said,  l.c,  439: 

"Prom  a reading  of  section  1261-42,  General 
Code,  it  is  apparent  that  the  Pules  and 
regulations  of  a duly  constituted  District 
Board  of  Health,  such  as  that  of  Butler 
County,  were,  by  the  legislature,  considered 
to  be  in  the  nature  of  City  ordinances,  and 
their  adoption  and  promulgation  Intended  by 
the  legislature  to  be  accomplished  In  similar 
manner  and  form,  including  publication  as  set 
forth  in  that  section,  and  surrounded  with 
similar  procedural  safeguards*  Xt  would 


Honorable  E.  J,  Cantrell  -5 


therefore,  seem  that  their  publication 
should  be  substantially  as  required  for 
city  ordinances  and  the  right  to  adopt 
them  in  abbreviated  form  incorporating 
material  therein  by  reference  governed 
accordingly," 

The  court  then  held  that  cities  could  incorporate 
into  their  law  by  reference  only  matters  officially  adopted 
of  public  record,  and  all  other  matters  were  required  to 
be  set  out  in  full  as  required  by  statute.  The  regulation 
was  therefore  ruled  invalid. 

We  believe  this  is  a reasonable  view  and  would  be 
adopted  by  a Missouri  court,  if  confronted  with  the  instant 
problem.  In  this  connection,  we  note  the  existence  of 
statutory  provisions  relating  to  Missouri  cities  of  the 
third  and  fourth  class  which  require  that  all  ordinances 
be  passed  by  bill,  that  they  be  read  three  times  prior 
to  passage,  that  no  ordinance  be  revived  or  reenacted  by 
mere  reference  to  the  title  thereof  but  b®  "set  forth 
at  length,  as  if  it  were  an  original  ordinance."  Sections 
77.080  and  79.130,  RSMo  1959. 

We  express  no  opinion  as  to  whether  all  of  the 
formalities  required  for  the  passage  of  ordinances  by 
cities  of  the  third  and  fourth  class  are  applicable  to 
the  adoption  of  ordinances  by  fire  protection  districts. 
However,  we  are  of  the  opinion  that  a fire  protection 
district  may  not  incorporate  into  its  law  a model  code 
which  is  not  a subject  of  public  record  by  simply  referring 
to  that  code  by  name  in  an  enacting  ordinance. 

In  further  support  of  this  position  we  cite  the 
following  texts:  MeQuillln,  Municipal  Corporations, 

Vol.  5#  Section  16,12,  pp,  l80-l8l,  wherein  we  find: 

"In  recent  years  there  has  been  some 
tendency  to  adopt  by  reference  nationally 
or  regionally  recommended  or  standard 
ordinances,  such  as  building  codes  or 
milk  ordinances.  Generally  speaking, 
incorporation  by  reference  of  such  a 
standard  or  code#  without  more,  cannot 
constitute  the  effective  and  valid 
enactment  of  an  ordinance . Nor  does  it 
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sufflce  for  enactment  of  such  an  ordinance 
or  code  merely  to  leave  copies  of  It  In 
the  clerk's  office  and  then  refer  to  it 
in  an  ordinance  duly  passed.  * * *" 

In  Charles  S,  Rhyne's  Municipal  Law,  Section  9-6.  PP* 
232-233,  appears  the  following* 

"Many  states  have  authorized  municipalities 
to  incorporate  by  reference  the  provisions 
of  certain  technical  codes  and  statutes, 
thus  dispensing  with  the  requirement  of 
publication.  The  courts  have  generally 
sustained  ordinances  adopting  by  reference 
the  provisions  of  statutes,  prior 
ordinances  or  other  codes  or  regulations 
which  were  found  to  be  matters  of  public 
record.  However,  attempts  to  adopt 
by  reference  amendments  in  future  to 
such  provisions  or  regulations  not 
officially  matters  of  public  record 
have  been  held  invalid," 

The  foregoing  quote  from  Mr.  Rhyne’s  treatise  touches 
on  the  final  question,  i,e.  whether  future  amendments  of 
any  code  adopted  can  be  provided  for  so  as  to  make  them  a 
part  of  the  existing  law  as  soon  as  the  amendment  is 
accomplished  and  with  no  further  action  on  the  part  of 
the  fire  protection  district*  For  example,  under  the 
terms  of  such  a provision,  any  changes  in  the  BOCA  Code 
effected  by  the  next  conference  of  its  members  would 
"automatically"  become  an  ordinance  of  the  Community 
Fire  Protection  District  or  amend  any  existing  ordinance 
of  that  agency* 

We  believe  that  a negative  answer  to  this  question 
requires  no  citation  of  authority*  The  plan  proposed 
amounts  not  only  to  a delegation  of  ordinance  making 
power  but,  indeed,  to  the  virtual  abdication  of  It* 

The  legislature  has  granted  the  duty  as  well  as  the 
power  to  operate  fire  protection  districts  to  the 
board  of  directors  of  each  district*  Such  duty  may 
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not  be  avoided  by  passing  it  on  to  a private  organization 
regardless  of  the  high  motives  and  professional  qualifica 
tlons  of  the  members  of  that  organization. 

We  sincerely  hope  that  the  foregoing  will  be  of 
assistance  to  you. 


Very  truly  yours. 


»mas  rrmawm 

Attorney  General 


AJSms 


Meaning  of  "city"  in  Section  ly. 
Article  V I,  Constitution  of  Missouri 
includes  town  and  village . A 
Special  Charter  town  incorporated 
prior  to  1875  Missouri  Constitution, 
with  more  than  10.000  population 
may  become  constitutional  charter 
town  by  following  procedure  of 
said  Section  ly.  Article  VI, 
Constitution  of  Missouri.  A /illage 
having  more  than  10,000  population 
may  become  constitutional  charter 
village  by  folding  procedure  of 
above  mentioned  constitutional 
provision . 


Honorable  Patrick  J.  Hickey 
Missouri  House  of  Representatives 
2nd  District  St.  Louis  County 
i*508  St.  Leo  Lane 
St.  Ann,  Missouri 

Dear  Mr.  Hickey: 

This  office  Is  In  receipt  of  your  request  for  a legal 
opinion  which  reads  as  follows: 

"May  a Special  Charter  Town,  Incorporated 
prior  to  the  Constitution  of  1875  and 
having  a population  in  excess  of  10,000 
frame  and  adopt  a charter  as  provided  in 
Section  19  of  Article  VI  of  the  Constitu- 
tion of  19^5  even  though  said  seotion  pro- 
vides only  that  a City  may  frame  and  adopt 
such  a charter? 

"May  a Village  frame  and  adopt  such  a 
Charter? " 

Section  81*010,  RSMo  1959,  provides  that  all  cities  and 
towns  of  this  state  operating  under  charters  granted  directly 
and  specifically  by  the  general  assembly  prior  to  the  adoption 
of  the  Constitution  of  1875  are  defined  as  cities  and  towns 
under  special  charter.  We  understand  the  present  inquiry  to  be 
whether  a special  charter  town  (as  defined  by  said  Section  81.010), 
having  a population  in  excess  of  10,000,  may  frame  and  adopt  a 
charter  for  its  government  as  provided  by  Seotion  19,  Article  VI, 
of  the  Constitution  of  Missouri,  where  said  section  provides 
that  only  a "city"  may  frame  and  adopt  such  a charter. 

Section  19,  Article  VI,  of  the  Constitution  of  Missouri, 
provides  in  part  as  follows  1 


CONSTITUTIONAL  LAW: 

SPECIAL  CHARTER  TOWN: 

VILLAGE : 

MAY  BECOME  CONSTITUTIONAL 
CHARTER  TOWN  AND  CONSTITUTIONAL 
CHARTER  VILLAGE  WHEN: 
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"Any  city  having  more  than  10,000  inhabi- 
tants may  frame  and  adopt  a charter  for 
its  own  government,  consistent  with  and 
subject  to  the  Constitution  and  laws  of 
the  state,  in  the  following  manner,  * * *" 

Although  there  are  cases  construing  this  section  of  the 
Constitution,  we  have  found  non*  which  construe  the  word  "city" 
as  used  in  this  provision. 

Ve  are  not  unmindful  of  the  case  of  State  ex  rel.  v. 

Lichte,  226  Mo.  273,  290,  291,  126  SW  273,  which  construed 
Article  IX,  Section  7 of  the  Constitution  of  1875  (now  section 
13,  Article  VI,  Const.  19^5)*  While  this  case  holds  that  the 
word  "town"  lias  a comprehensive  meaning  and  includes  the  words 
"city"  and  "village",  yet  this  case  does  not  help  us  in  a 
determination  of  whether  or  not  the  use  of  the  word  "city"  in 
3ection  19,  Article  VI,  Constitution  of  Missouri,  19^5,  includes 
towns  and  villages . 

This  office,  in  an  opinion  to  Honorable  C*  W.  Dctjen, 
Assistant  County  Counselor,  St.  Louis  County,  on  April  21, 

1953,  construed  Section  18c,  Article  VI  of  the  Constitution 
of  Missouri,  relating  to  county  charters,  and  concluded  that 
the  term  "incorporated  cities"  as  used  in  that  section  includes 
towns  and  villages  and  applies  to  all  incorporated  cities, 
towns  and  villages  as  defined  by  the  Laws  of  Missouri.  A copy 
of  that  opinion  is  herewith  enclosed. 

There  is  no  indication  that  the  framers  of  the  Constitu- 
tion of  Missouri  in  the  writing  of  Section  19,  Article  VI,  in- 
tended to  use  the  word  "city"  in  any  technical  Bense  or  to 
give  it  a special  or  unusual  moaning.  It  was  Intended  rather 
to  refer  to  any  municipality  "having  more  than  10,000  inhabi- 
tants". It  appears  clear  that  the  intent  was  that  those  com- 
munities that  attained  a minimum  of  10,000  population  would 
have  problems  peculiar  to  communities  of  that  size  and  that  there- 
fore suoh  communities  should  be  authorized  to  frame  a charter 
for  their  own  self—  government . 

In  the  case  of  People  vs*  Northfield  Township  School  Dis- 
trict, 8^  NE  2d  553,  **02  111.  ^35,  the  Supreme  Court  of  Illinois 
held  that  the  object  and  purpose  of  legislation  can  be  examined 
to  determine  the  meaning  of  the  terms  used.  The  Court  held 
that  a statute  providing  that,  when  any  city  of  1,000  to  100,000 
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population  lies  within  two  or  more  townships,  that  township 
In  which  a majority  of  the  inhabitants  of  the  city  reside 
shall,  with  the  city,  constitute  a school  township,  included 
towns  and  villages  because  the  intent  was  to  prevent  the 
dissection  of  communities  by  township  lines  with  resulting 
inconvenience  and  destruction  of  community  interest  in  schools. 

Likewise,  in  construing  this  provision  of  the  Constitu- 
tion, the  purpose  and  object  of  the  provision  may  properly  be 
considered  in  construing  the  meaning  thereof.  The  purpose  of 
the  constitutional  provision  was  to  authorize  municipal  com- 
munities with  more  than  10,000  inhabitants  to  frame  and  adopt 
a charter  for  its  self  government.  Therefore,  the  word  "city" 
is  intended  to  include  all  municipalities  whether  they  be 
designated  "towns",  "villages"  or  "cities"  by  the  statutes. 

It  is  further  our  opinion  that  the  use  of  the  word  "city" 
in  Section  19,  Article  VI  of  the  Constitution  of  19^5 » includes 
towns  and  villages  as  well  as  cities,  as  defined  in  the  statutes, 
when  the  other  conditions  of  the  provision  are  met. 

CONCLUSION 


It  is  the  opinion  of  this  office  that  the  meaning  of  the 
word  "city"  appearing  in  Section  19,  Article  VI  of  the  Constitu- 
tion of  Missouri  includes  towns  and  villages. 

A special  charter  town  incorporated  prior  to  the  adoption 
of  the  Missouri  Constitution  of  1875  and  having  a population  of 
more  than  10,000  may  frame  and  adopt  a charter  for  its  own 
government  by  following  the  procedure  specified  by  Section  19, 
Article  VI  of  the  Constitution.  Likewise,  it  is  our  opinioil 
that  a village  having  a population  of  more  than  10,000  may 
frame  and  adopt  a charter  for  its  own  government  by  following 
the  procedure  authorized  by  Section  19,  Article  VI. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  Paul  N.  Chitwood. 

Yours  very  truly, 


Attorney  General 


PNC: It 

(JGS) 
Enc . 


INSURANCE: 


Amended  Articles  of  Incorporation  of  National 
Security  Life  Insurance  Company. 


Honorable  Jack  L.  Clay 
Superintendent  of  the 

Division  of  Insurance 
Jefferson  Building 
Jefferson  City,  Missouri 

Dear  Mr.  Clay: 

This  opinion  is  rendered  In  reply  to  your  letter 
of  April  25 i 1*62  which  was  accompanied  by  a Certificate 
of  Antendaent  of  the  Articles  of  Incorporation  of  National 
Security  Llfo  Insurance  Company . On  May  7.  1962  you  sup- 
plemented the  Certificate  of  Amendment  by  furnishing  an 
executed  copy  of  amended  Articles  of  Incorporation  of  the 
named  stipulated  p real urn  life  insurance  company,  such 
documents  disclosing  proceedings  of  the  directors  and 
stockholders  of  National  Security  Llfo  Insurance  Company 
taken  under  Section  377.^50  ASMo  1959  to  accept  the  pro- 
visions of  Missouri's  regular  life  law  found  at  Sections 
376,010  to  376.670  ASM o I959. 

An  examination  of  the  documents  referred  to  in  the 
preceding  paragraph  has  been  made  aa  required  by  Section 
377.^50  RSMo  1959.  It  is  the  opinion  of  thie  office  that 
said  documents  are  legally  sufficient  aa  to  font,  are  in 
accord  with  the  previsions  of  sections  376.010  to  376.670 
RSMo  1959*  «nd  not  inconsistent  with  the  constitution  and 
laws  of  this  State  and  the  (kilted  States. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  assistant,  Julian  L.  O'Malley. 

Yours  very  truly. 


JEA'Niat 


THOMAS  JSAOLSTON 
Attorney  Oeneral 
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JUSTICE  OF  THE  PEACE:  1.  Resignation  from  the  office  of  Justice  of  the 
MAGISTRATES*  peace  served  to  create  a vacancy  In  the  office. 

OFFICERS:  2.  A person  not  a lawyer  who  had  neither  served 

VACATING  OFFICE:  as  a Justice  of  the  peace  for  four  years  prior  to 

nor  had  been  serving  as  a Justice  of  the  peace  on 
the  adoption  of  the  1945  Constitution,  cannot 
qualify  to  3erve  in  the  office  of  magistrate. 


June  22,  1962 


Opinion  Request  No.  196 
(McFadden) 


Honorable  Frederick  E.  Steck 
Prosecuting  Attorney 
Scott  County 
Slkeston,  Missouri 

Dear  Mr.  Steck: 

This  is  in  response  to  your  recent  request  to 
for  an  opinion  which,  so  as  to  avoid  misunderstanding,  I will 
paraphrase  as  follows: 

A man,  not  a lawyer,  who  served  as  a Justice  of  the  peace 
from  May  1942  until  May  1944,  at  which  time  he  resigned  and  was 
Inducted  into  the  United  States  Army,  has  now  filed  as  a candi- 
date for  magistrate  of  your  county. 

The  questions  presented  sure:  Did  resignation  from  the 
office  of  Justice  of  the  peace  for  the  purpose  of  entering  the 
United  States  Army  create  a vacancy  in  the  office?  Can  one 
who  resigned  for  that  purpose  before  1945  who  had  not  prior 
thereto  served  four  years  as  a Justice  of  the  peace,  now  quali- 
fy to  serve  as  a magistrate? 

The  Constitution  of  Missouri,  1945*  Article  V,  Section  25 
provides  in  part: 

".  , . Every  Judge  and  magistrate  shall 
be  licensed  to  practice  law  in  this 
state,  except  that  probate  Judges  now  in 
office  may  succeed  themselves  as  probate 
Judges  without  being  so  licensed,  and 
except  that  persons  who  are  now  Justices 
of  the  peace,  or  who  have  heretofore  been 
Justices  of  the  peace  In  this  state  for  at 
least  four  years,  shall  be  eligible  to  the 
office  of  magistrate  without  being  so 
licensed." 

The  Constitution  containing  the  foregoing  provisions  was 
adopted  in  1945* 
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The  question  as  to  vacating  the  office  disappears  when 
viewed  in  the  light  of  Mansur  vs.  Morris,  196  SW  2d  287,  1.  c. 
290,  where  one  who  had  resigned  his  office  of  Justice  of  the 
peace  for  the  purpose  of  entering  the  Armed  Forces  was  treated 
as  having  created  a vacancy,  whereas  on  the  other  hand  one  who 
had  been  inducted  into  or  Joined  the  Armed  Forces  without  re- 
signing was  treated  as  not  having  created  a vacancy  in  the 
office. 

Thus  under  the  facts  presented  the  person  in  question 
vacated  his  office  in  May  1944  by  resignation  and  therefore 
cannot  be  said  to  have  been  serving  as  a Justice  of  the  peace 
when  the  new  Constitution  was  put  into  effect. 

Furthermore,  since  the  person  in  question  served  as  a 
Justice  of  the  peace  only  from  May  1942  to  May  1944,  which  is 
two  years,  he  could  not  qualify  upon  the  ground  that  he  had 
served  four  years  as  a Justice  of  the  peace  prior  to  the  in- 
ception of  the  1945  Constitution. 

Clearly  the  individual  treated  here,  who  is  not  a lawyer, 
could  not  qualify  to  serve  as  a magistrate  if  elected  to  that 
office. 


CONCLUSION 

1.  Resignation  from  the  office  of  Justice  of  the  peace 
served  to  create  a vacancy  in  the  office. 

2.  A person  not  a lawyer  who  had  neither  served  as  a 
Justice  of  the  peace  for  four  years  prior  to,  nor  had  been 
serving  as  a Justice  of  the  peace  on  the  adoption  of  the  1945 
Constitution,  cannot  qualify  to  serve  in  the  office  of  magistrate. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  Howard  L.  McFadden. 


Yours  very  truly. 


TO 


•KMi 


TrEMTSTOW 


Attorney  General 


HUtilfw 


OPINION  No.  19^ 
Answered  by  letter. 


May  1,  1962 


Honorable  Charles  B.  James 
Member 

House  of  Representatives 
Clarkton,  Missouri 

Dear  iMr.  James: 

This  is  in  answer  to  your  recent  letter  in  which 
you  inquired  concerning  House  Joint  Resolution  No.  27 
and  House  Joint  Resolution  No.  9 of  the  71st  General 
Assembly,  both  of  which  resolutions  submitted  amend- 
ments of  Section  11(c)  of  Article  X of  the  Constitution, 
which  will  be  voted  on  at  the  coming  November  election. 

The  only  change  in  Section  11(c)  of  Article  X of 
the  Constitution  that  will  be  made  if  House  Joint  Reso- 
lution No.  9 is  passed  is  to  provide,  when  authorised 
by  law,  for  the  imposition  of  a tax  above  the  constitu- 
tional limit  for  airport  purposes  and,  in  counties  of 
the  third  and  fourth  classes,  for  university  extension 
division. 

The  change  that  will  be  made  in  Section  11(c)  of 
Article  X if  House  Joint  Resolution  No.  27  is  adopted 
is  to  provide  that  in  school  districts  of  over  700,000 
the  rate  of  taxation,  as  limited  by  the  Constitution 
may  be  increased  for  school  purposes  so  the  total  levy 
shall  not  exceed  three  times  the  constitutional  limit 
for  not  to  exceed  four  years,  by  a vote  of  four- sevenths. 

It  appears,  therefore,  that  the  two  joint  resolu- 
tions do  not  attempt  to  amend  the  same  provisions  in 
Section  11(c)  of  Article  X. 

Resolution  No.  9 simply  adds  two  categories  which, 
when  authorised  by  law,  may  have  additional  taxes  pro- 
vided for  above  the  constitutional  limit,  and  Resolu- 
tion No.  27  does  not  amend  this  provision  of  Section 
11(c)  of  Article  X.  Resolution  No.  27  changes  the 
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majority  required  for  increasing  the  tax  rate  in  school 
districts  or  over  700,000  by  providing  for  a four-sevenths 
vote  for  such  purposes  when  the  levy  shall  not  exceed  three 
times  the  constitutional  limit,  for  not  to  exceed  four  years 
House  Joint  Resolution  No.  9 does  not  contain  any  provision 
relating  to  school  districts  over  700,000  as  such.  There- 
fore, it  appears  that  all  the  provisions  of  these  joint 
resolutions  can  be  given  effect  if  both  are  passed.  That  is, 
if  both  resolutions  are  adopted  as  amendments,  the  provision 
in  Resolution  No.  27  will  become  effective  insofar  as  school 
districts  in  cities  of  over  700,000  is  concerned,  and  Reso- 
lution No.  9 will  become  effective  in  authorising  the  legis- 
lature to  provide  for  an  additional  tax  above  the  constitu- 
tional limits  for  airport  purposes  and  for  university 
extension  divisions  in  counties  of  the  third  and  fourth 
classes.  The  other  provisions  of  both  resolutions  are  the 
same  as  the  present  Section  11(c)  of  Article  I and  will  also 
of  course,  be  effective. 

The  rule  enunciated  by  the  courts  in  such  matters  is 
that  the  amendments  adopted  at  the  same  time  should  be  con- 
strued so  that  effect  may  be  given  to  both  if  possible.  It 
is  stated  in  11  Am.Jur.,  Section  54,  pape  664  as  follows: 

"It  is  the  rule,  of  course,  that  when 
two  amendments  are  adopted  on  the  same 
day,  they  should,  if  possible,  be  so 
construed  that  effect  may  be  given  to 
both." 

It  is,  therefore,  our  view  that  if  both  Joint  Resolu- 
tion No.  27  and  Joint  Resolution  No.  9 are  adopted  at  the 
November  election  that  the  provisions  of  both  such  amend- 
ments will  be  in  effect. 


Respectfully  submitted. 


THOMAS  F.  EAGLETON 
Attorney  General 


HOURS  Of  FEMALE  EMPLOYMENT:  The  provisions  of  Section  290. 040,  RSMo 

female  employees:  1959.  stating  that  no  female  employed  by 

WORKING  HOURS:  certain  named  industries  shall  work  more 

than  9 hours  during  any  one  day,  or  more 
than  54  hours  during  any  one  week,  may 

NOTE : This  opinion  when  sent  out  not  be  waived  by  an  individual  female  em- 

■ should  always  be  accom-  ployee  covered  thereunder. 

pahied  by  Op.  No.  231-1971. 

Opinion  No.  199  (1962) 


August  10,  1962 


Honorable  Don  L.  Cummings,  Director 
Division  of  Industrial  Inspection 
State  Office  Building 
Jefferson  City,  Missouri 

Dear  Mr,  Cummings: 

This  is  in  response  to  your  letter  of  May  1,  1962, 
requesting  an  opinion  of  thiB  office  regarding  a waiver  by  a 
female  employee  of  the  provisions  of  Section  290.040,  RSMo 
1j5j»  setting  forth  the  maximum  number  of  hours  a female  snail 
work  in  certain  named  industries. 

In  the  letter  attached  to  your  request  there  was  no 
question  raised  either  as  to  the  constitutionality  of  the 
statute  or  its  applicability  to  the  industry  represented  oy 
the  writer.  The  sole  question  was  whether,  at  the  request 
of  her  employer,  a female  employee  covered  by  the  statute 
could  waive  the  provisions  thereof  and  on  certain  occasions 
work  "one-half  to  one  hour  in  excess  of  the  statutory  maximum 
a few  times  a month,  the  occasion  for  such  excess  work  being 
regulated  by  receipt  of  a rush  order  or  for  taking  inventory, 
etc."  This  opinion  tnerefore  snail  be  confined  to  this 
question  only. 

Tne  pertinent  portion  of  Section  2y0.040,  RSMo  195:>* 
reads  as  follows: 

"ho  female  shall  be  employed,  permitted, 
or  suffered  to  work,  manual  or  physical, 

• * * more  tnan  nine  hours  during  any 
one  day,  or  more  than  fifty -four  hours 
during  any  one  week;  # # *" 

Section  290.050,  RSMo  1>59»  provides  a penalty  for  any 
violation  of  this  statute. 
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In  Holden  vs.  Hard?,  (l&jd)  16 9 U.S.  366,  Id  Sup.  Ct. 

383,  42  L.  Ed.  780,  it  was  held  to  be  within  the  police  power 
of  a stato  to  pass  a statute  limiting  the  employment  of 
working  men  in  all  underground  mines  or  workings  to  eight 
hours  per  day  on  the  grounds  such  a limitation  was  necessary 
for  the  preservation  of  the  health  of  the  employees.  A 
similar  Missouri  statute  was  upheld  in  State  vs.  Cantwell, 

(1904)  179  Mo.  24f>,  78  S.W.  569  (affirmed  in  1905,  199  U.S. 

602,  26  Sup.  Ct.  jkj,  50  L.  Ed.  3 2y).  In  Muller  vs.  Oregon, 

(I9O 8)  208  U.S.  412,  28  Sup.  Ct.  324,  52  L.  Ed.  551,  the 
court  upheld  a statute  limiting  the  hours  of  labor  of  women 
employed  in  laundries  to  ten  hours  daily  on  the  grounds  that 
"the  physical  well-being  of  woman  becomes  a subject  of  public 
interest  and  care  in  order  to  preserve  the  strength  and  vigor 
of  the  race.  • * #M  This  was  extended  to  other  forms  of 
employment  for  women  in  Hawley  vs.  Walker,  (1.13)  232  U.S. 

718,  34  Sup.  Ct.  479,  58  L.  Ed.  813,  and  Radlce  va.  New  York, 

264  U.S.  292,  44  Sup.  Ct.  325,  68  L.  Ed.  690.  In  each 
of  these  cases,  the  statute  in  question  was  upheld  as  a valid 
exercise  of  the  police  power  of  a state  to  protect  the  public 
health  and  welfare  of  its  cltisens. 

The  question  of  a waiver  by  an  employee  of  the  provisions 
of  Section  290.040  or  similar  statutes  has  not  been  decided  by 
the  oourts  of  Missouri.  However,  the  courts  of  other  states 
unanimously  have  held  the  provisions  of  similar  statutes  can- 
not be  waived  by  the  employees  covered  thereunder.  Short  va. 
Bullion-Beck  ft  Champion  Min.  Co.,  (1899)  Utah,  57  f.  720; 

State  vs.  Livingston  Concrete  Bldg.  & Mfg.  Co.,  (1906)  Mont., 

87  P.  980;  Montgomery  Ward  & Co.  vs.  Lusk,  (1932)  Texas,  52 
S.W.  2d  1110}  and  Lewis  vs.  Ferrari,  (1939)  Calif.,  90  P.  2d 

384.  In  each  of  these  cases  the  court  emphasised  the  statute 
in  question  was  passed  in  exercise  of  the  police  power  of  the 
state  for  the  benefit  of  all  its  citizens  and  for  the  good  of 
the  public  a 8 a whole.  This  protection  to  the  public  may  not 
be  waived  by  a single  individual  even  though  he  or  she  may  be 
directly  benefited  by  the  law. 

A very  good  analysis  of  the  question  was  made  by  the 
court  in  Lewis  vs.  Ferrari,  supra.  Plaintiff,  a woman,  sued 
her  employer  for  overtime  wages.  Both  had  agreed  that  plaintiff 
work  overtime  but  show  only  forty -eight  hours  per  week,  the 
limit  allowed  by  statute  which  in  its  pertinent  points  is 
exactly  like  Section  290. o4o.  The  court  held  the  woman  could 
not  recover  for  working  the  time  in  excess  of  the  statutory 
limitation  as  both  parties  violated  the  statute  the  provisions 
of  which  could  not  be  waived.  On  page  387  the  court  held; 

"But  generally  speaking  where  police 

regulations  are  made  undertaking  to 
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protect  some  particular  class  of 
persona,  such  protection  is  awarded 
because  the  welfare  of  such  class  of 
persons  Is  conceived  to  be  bound  up  with 
the  welfare  of  the  community  as  a whole. 
Particularly  is  this  the  case  with  women 
as  a class.  The  ciroumstance  that  the 
restricting  of  their  hours  of  labor  Inures 
to  their  benefit  does  not  militate  against 
its  beneficial  effect  through  them  on  the 
health  and  welfare  of  the  community  as  a 
whole.  When,  therefore,  a particular 
woman,  participates  in  the  violation  of 
such  a regulation,  it  seems  to  us  fallacious 
to  argue  that  she  is  justified  in  so  doing 
because  the  regulation  is  meant  for  her 
benefit  and  she  has  a right  to  waive  the 
benefit.  We  hold  that  she  has  no  such 
right.  The  benefit  is  one  Intended  for 
the  community  of  which  she  is  but  a single 
member,  and  the  circumstance  that  she  may 
be  one  of  the  members  of  the  community 
especially  benefited  by  the  regulation 
affords  her  no  justification  for  violating 
it." 


The  same  reasons  given  by  other  courts  for  refusing  to 
allow  an  employee  to  waive  the  statutory  limitation  on  the 
maximum  number  of  hours  he  or  she  may  work  apply  equally  to 
Section  290.040. 

This  ooncept  is  furthered  by  the  wording  of  the  statute 
Itself.  Section  290.040  sets  a maximum  number  of  hours  a 
female  employed  in  the  Industries  named  therein  may  work.  Mo 
exceptions  were  made.  In  this  respect  this  statute  is  similar 
to  the  other  Missouri  statutes  limiting  the  working  hours  of 
employees;  Sections  290.020  (mining  and  metalurgy),  290.060 
(females  before  and  after  childbirth),  294.090  (children),  and 
444.280  (miners).  In  none  of  these  statutes  was  any  provision 
made  under  which  the  employee  covered  could  waive  this 
limitation.  These  statutes  may  be  contrasted  with  Section 
290.010,  RSMo  1 959#  wherein  the  legislature,  after  prescribing 
the  period  of  eight  hours  a legal  day's  work,  went  on  to  add; 
"but  nothing  in  this  section  shall  be  so  construed  as  to 
prevent  parties  to  any  contract  for  work,  services  or  labor 
from  agreeing  upon  a longer  or  shorter  time."  It  is  our 
opinion  if  the  legislature  intended  a similar  exception  in 
Section  290. 040,  it  would  have  so  provided. 


-3- 


Honorable  Don  L.  Cummings 


The  contention  that  an  employee  should  be  l'ree  to 
determine  his  or  her  own  working  hours  over  a prescribed 
minimum  was  answered  fully  by  the  court  in  State  vs. 
Livingston  Concrete  Bldg,  it  Hfg.  Co.,  supra,  on  page  j8 2 
wherein  it  stated; 

"If  it  was  the  legislative  will  that  no 
exception  be  made  to  the  mile  announced, 
the  courts  cannot  say  that  a different 
policy  should  have  been  pursued." 

If  a female  or  other  employee  benefited  by  the  laws  of 
the  State  of  Missouri  limiting  their  hours  of  employment 
could  individually  waive  the  provisions  of  these  laws,  their 
situation  could  easily  become  no  different  than  before  the 
enactment  of  these  laws  and  the  evil  they  sought  to  correct 
would  still  exist. 


COMCLPSIOM 

Therefore,  it  is  the  opinion  of  this  office  that  the 
provisions  of  Section  290.040,  RSMo  195s* » limiting  the  work 
of  a female  in  certain  specified  Industries  cannot  be  waived 
by  a female  employee  covered  thereunder. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  assistant,  John  H.  Denman. 

Yours  very  truly , 


TBWKS  y.  SAAORKhI 

Attorney  General 


JD:  BJ 


PROSECUTING  ATTORNEYS: 

ENFORCEMENT  OF 

SUPPORT  LAW: 


Enforcement 

Under  Missouri  Uniform  Reciprocal/ of 
Support  Law,  Chapter  454,  RSMo  1959, 
prosecuting  attorney  has  mandatory  duty 
to  seek  appropriate  orders  of  execution 
and  garnishment  when  a cause  has  been 
forwarded  to  and  docketed  in  Missouri. 


OPINION  NO.  200 
September  10,  1962 

Honorable  Fred  Steck 
Prosecuting  Attorney 
Scott  County 
Benton*  Missouri 

Dear  Mr.  Steck: 

This  opinion  is  rendered  in  reply  to  your  inquiry 
reading*  in  part*  as  follows: 

"Does  the  Prosecuting  Attorney  have 
the  duty  to  take  the  necessary  steps 
to  try  to  collect  a judgment  under  the 
Uniform  Reciprocal  Support  Act?  To  be 
more  specific*  a suit  is  filed  by  an 
ex-wife  against  the  father  for  the  sup- 
port of  his  children  in  the  State  of 
Utah  and  in  due  course  a suit  is  filed 
in  Missouri  against  the  father  under 
the  Uniform  Reciprocal  Enforcement  of 
Support  Act  and  a judgment  obtained  for 
child  support.  Thereafter,  the  father 
fails  to  make  payments  according  to  the 
Missouri  judgment  to  his  former  wife  in 
the  State  of  Utah  for  the  support  of  the 
children. 

"Now,  does  the  Prosecuting  Attorney  have 
a duty  to  have  an  execution  issued  to 
levy  on  the  father's  property  and/or  to 
have  the  father's  wages  garnished  in  an 
attempt  to  collect  the  judgment." 

Missouri's  Uniform  Reciprocal  Enforcement  of  Support 
Law  is  found  at  Sections  454.010  to  454.360*  RSMo  195S. 

Section  454.120  RSMo  195S  provides: 

"The  prosecuting  attorney  upon  the  re- 
quest of  the  court  or  of  the  state 


Honorable  Fred  Steck 


division  of  welfare  shall  represent  the 
plaintiff  In  any  proceeding  under  sec- 
tions 454.010  to  454.360." 

Section  454.180  RSMo  1959  provides: 

"1.  After  the  court  of  this  state  has 
received  from  the  court  of  the  Initiating 
state  the  aforesaid  ooples  the  clerk  of 
the  court  shall  docket  the  cause  and 
notify  the  prosecuting  attorney  of  his 
action • 

"2 • It  shall  be  the  duty  of  the  prose- 
cuting attorney  to  diligently  prosecute 
the  ease.  He  shall  take  all  action  neces- 
sary in  accordance  with  the  laws  of  this 
state  to  give  the  court  Jurisdiction  of 
the  defendant  or  his  property  and  shall 
request  the  court  to  set  a time  and  place 
for  a hearing." 

Section  454.190  RSMo  1959  provides: 

"1.  The  prosecuting  attorney  shall,  on 
his  own  Initiative,  use  all  means  at  his 
disposal  to  trace  the  defendant  or  his 
property  and  If,  due  to  Inaccuracies  of 
the  petition  or  otherwise,  the  court  can- 
not obtain  jurisdiction,  the  prosecuting 
attorney  shall  Inform  the  court  of  what  he 
has  done  and  request  the  court  to  continue 
the  case  pending  receipt  of  more  accurate 
information  or  an  amended  petition  from 
the  court  In  the  initiating  state. 

"2.  If  the  defendant  or  his  property  Is 
not  found  In  the  county  and  the  prosecuting 
attorney  discovers  by  any  means  that  the 
defendant  or  his  property  may  be  found  in 
another  county  of  tills  state  or  In  another 
state  he  shall  so  inform  the  court  and 
thereupon  the  clerk  of  t e court  shall  for- 
ward the  documents  received  from  the  court 
in  the  Initiating  state  to  a court  in  the 
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other  county  or  to  a court  in  the  other 
state  or  to  the  information  agency  or 
other  proper  official  of  the  other  state 
with  a request  that  it  forward  the  docu- 
ments to  the  proper  court.  Thereupon 
both  the  court  of  the  other  county  and 
any  court  of  this  state  receiving  the 
documents  and  the  prosecuting  attorney 
shall  have  the  Bame  powers  and  duties 
under  sections  454.010  to  454. 360  as  if 
the  documents  had  been  originally  ad- 
dressed to  them.  When  the  clerk  of  a 
court  of  this  state  transmits  documents 
to  another  court , he  shall  notify  forth- 
with the  court  from  which  the  documents 
came . 

"3.  If  the  prosecuting  attorney  has  no 
information  as  to  the  whereabouts  of  the 
obligor  or  his  property  he  shall  so  in- 
form the  Initiating  court." 

Section  454.220  RSMo  1939  provides: 

"If  the  court  of  the  responding  state 
finds  a duty  of  support,  it  may  order 
the  defendant  to  furnish  support  or  re- 
imbursement therefor  and  subject  the 
property  of  the  defendant  to  such  order." 

In  reading  the  foregoing  quoted  sections  as  well  as  the 
other  parts  of  the  law,  it  appears  that  there  are  two  basic 
types  of  proceedings  envisioned  in  said  law. 

First,  there  is  the  situation  where  the  proceeding  is 
initiated  in  Missouri  and  ultimately  forwarded  to  the  asylum 
state  where  the  father  is  located.  It  is  the  positive  duty 
of  a prosecuting  attorney  to  initiate  such  a proceeding 
"upon  the  request  of  the  court  or  of  the  state  division  of 
welfare."  See  Section  454.120,  RSMo  1959.  Naturally,  it 
goes  without  saying  that  on  good  cause  shown  the  prosecuting 
attorney  can,  in  his  discretion,  initiate  a proceeding  on 
his  own  without  waiting  to  be  so  ordered  by  the  court  or  the 
division  of  welfare. 
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Second , there  is  the  situation  where  the  proceeding  Is 
initiated  in  a state  other  than  Missouri  and  forwarded  to 
Missouri  as  the  asylum  state  of  the  father.  As  we  read 
Sections  454.180  and  454.190,  RSMo  1959,  once  the  case  is 
docketed,  it  la  the  duty  of  the  prosecuting  attorney  to  do 
everything  within  his  power  to  carry  out  the  provisions  of 
the  Uniform  Reciprocal  Enforcement  of  Support  Law.  The  duty 
plaoed  upon  the  prosecuting  attorney  under  the  statutes 
quoted  above  to  search  out  and  trace  the  property  of  a de- 
fendant is  so  worded  as  to  lead  to  the  conclusion  that  he 
should  seek  appropriate  orders  of  execution  and  garnishment 
where  it  is  necessary  to  carry  out  an  order  of  support  issued 
by  the  Missouri  court. 


CONCLUSION 


It  is  the  opinion  of  this  office  that  under  Missouri's 
Uniform  Reciprocal  Enforcement  of  Support  Law  (Chapter  454), 
a prosecuting  attorney  has  a mandatory  duty  to  seek  appro- 
priate orders  of  execution  and  garnishment  when  a cause  has 
been  forwarded  to  and  docketed  in  Missouri  and  where  suoh 
is  necessary  in  order  to  implement  an  order  of  support  issued 
by  the  Missouri  court  entertaining  the  cause. 


Yours  very  truly. 


JLO'Mxtsei  VEsol 


THOMAS -r:  EAflLETOW 
Attorney  General 


ANSWERED  BY  LETTER  5/2/62 


May  2,  1962 


Bon.  Char lea  A.  PoweJl,  Jr. 

Prosecuting  Attorney 
Macon , Mi e sour i 

Dear  Mr.  Powells 

Z have  your  letter  of  April  27 , 1962  concerning  Mr.  Britt , 

etc. 


First  off,  let  me  state  that  X have  not  rendered  any 
opinion,  by  phone  or  otherwise,  to  Mr.  Collins.  He  simply  called 
me  and  asked  if  we  had  any  opinions  on  file  analogous  to  the  problem 
of  Mr.  Britt.  Z had  our  files  checked  and  the  closest  thing  we 
could  find  was  the  opinion  of  July  7,  1961  to  Rolin  Boulware  which 
dealt  with  Chapter  475.  As  you  point  out,  we  also  have  on  file  an 
opinion  dated  July  23,  1959  to  Patrick  Freeman  which  deals  with 
Chapter  202. 

Under  the  facts  as  you  pose  them  to  us,  if  the  Sheriff  of 
Macon  County,  acting  in  his  official  capacity  as  a peace  officer, 
desires  to  proceed  in  the  matter  of  Mr..  Britt  under  Chapter  475, 
then  it  would  appear  under  the  Boulware  opinion  that  you  should 
represent  the  Sheriff  in  preparing  the  petition,  etc. 

Z am  enclosing  extra  copies  of  the  Boulware  and  Freeman 
opinions  for  such  use  as  you  may  have  for  them. 

Yours  very  truly, 


enc. 

cc:  Mr.  David  Collins 


THOMAS  F.  EAGLETON 
Attorney  General 


INSURANCE: 


Within  described  certificate  of  membership  offered  by- 
American  Health  & Welfare  Association  is  a contract  of 
insurance,  and  offering  of  the  same  to  the  public  with 
out  complying  with  the  insurance  laws  of  Missouri 
constitutes  a violation  of  Sections  375.300  and 
375-310  RSMo  1959. 


Opinion  No.  206  (1962) 


October  9,  1962 


Honorable  Jack  L.  Clay 
Superintendent  of  the  Division 
of  Insurance 
Jefferson  Building 
Jefferson  City,  Missouri 

Dear  Mr.  Clay 1 

This  opinion  is  rendered  in  reply  to  your  request 
reading  as  follows 1 

"Attached  hereto  is  a Certificate  of 
Incorporation  bearing  the  name  of  American 
Health  ft  welfare  Association  and  a 
Cert if lc ate  of  Membership  entitled  'Red 
Cross  Plan',  together  with  three  (3) 
photostatic  coplss  of  advertising  regarding 
the  American  Health  ft  Welfare  Association. 

'This  association  is  not  licensed  as  an 
insurance  company  with  this  Division.  I 
respectively  request  an  opinion  from  your 
office,  advising  whether  the  attached 
papers  constitute  an  insurance  business 
and  if  in  your  opinion  there  is  a violation 
under  the  laws  of  the  State  of  Missouri." 

The  certificate  of  membership  referred  to  in  your 
request  does  not  bear  a aerial  number,  nor  is  it  completed 
to  disclose  the  name  of  the  member.  For  the  purpose  of  this 
opinion  it  will  suffice  to  quote  the  first  page  of  the 
membership  certificate  as  submitted,  and  to  make  specific 
reference  to  other  provisions  contained  in  the  six  pages 
making  up  the  certificate  of  membership.  Page  1 of  the 
certificate  of  membership  resds  as  follows 1 

AMERICAN 

HEALTH  AND  WELFARE 
ASSOCIATION 

(A  HOT-FOR  PROFIT  ORGANIZATION) 

7530  Forsyth 
Saint  Louis  5,  Mo. 


Honorable  Jack  L.  Clay 


"This  certificate  la  Guaranteed  Renewable  and  shall  provide  benefits  for 
hospital,  medical  and  surgical  expenses  incurred  due  to  sickness  or 
accidental  bodily  Injury  to  the  extent  provided  herein. 

CERTIFICATE  OF  MEMBERSHIP 

/ 


Red  Cross  Plan 


This  Certificate  shall  compensate  the 
person  named  as  the  Principal  Member 
In  the  Certificate  Schedule  below  and 
all  Covered  Dependent a,  subject  to  all 
the  conditions,  provisions,  limitations 
and  exceptions  contained  herein,  en- 
dorsed hereon  or  attached  hereto  against 
specified  losses  Incurred  while  this 
Certificate  is  in  force,  and  (a) 
resulting  directly  and  Independently 


of  all  other  causes  from  accidental 
bodily  Injury,  or  (b)  resulting 
frost  sickness  or  disease  contracted 
and  commencing  while  this  Certificate 
Is  in  force,  herein  referred  to  such 
sickness  or  disease  j providing,  how- 
ever, that  such  Injury  or  such  sick- 
ness conforms  to  and  la  In  accord 
with  the  conditions  stated  in  this 
Certificate, 


CERTIFICATE  SCHEDULE 


omBer  Vfo'l 


SS  Dues  Renewal  Dues 


RllyTTolyiraT^nem' 


Vor  Day 

T 


r'unber  of  Enys 

365 


(ertilTcate*  fflxnber 


Koae"oT 

Payment 


Surgical 
Benefit 


rtificate 
Mo.  Day 


Add! 


Issue  bate 
I Year 


Year 


and  agreements  contained  in  the  Application,  a copy  of  which  Application  is 
attached  to  and  made  a part  of  this  Certificate.  The  Association  will  not 
consider  the  Certificate  and  the  benefits  it  contains  in  force  until  the 


Initial  Dues,  specified  above,  have  been  received  by  the  Association. 


Jaai-s  A.  Walters 

Sec  retro:"/ 


Philip  W.  Molaaky 


President " 
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On  pages  3 and  4 of  the  certificate  of  membership  we  find 
the  following  subjects  treated)  "Renewal  Agreement",  "Defi- 
nitions," "Eligibility  for  And  Termination  of  Coverage", 
"Commercial  Air  Travel  Passenger  Coverage",  "Exceptions  and 
Reductions",  "Hospital  Roam  And  Board  Benefit,"  Miscellaneous 
Hospital  Expenses ',  "First  Aid  Benefits",  "Medical  Care", 
"Maternity  Benefit  If  Member  and  Spouse  are  Covered",  "Return 
of  Dues  Benefit  for  Accidental  Loss  of  Life  of  Principal 
Member  Only",  and  "Poliomyelitis  Benefits- Residual  Paralysis". 
Page  3 of  the  certificate  of  membership  treats  of  "Surgical 
Operations  Benefits"  and  lists  over  one  hundred  specific 
surgical  operations  covered  with  the  amount  of  specific 
indemnity  offered  for  each.  Page  6 of  the  certificate  of 
membership  treats  the  following  subjects  with  specific  clauses! 
"Entire  Contract  Changes",  "Grace  Period",  "Notice  of  Claim", 
"Claim  Forms",  "Proofs  of  Loss",  "Time  of  Payment  of  Claims", 
"Payment  of  Claims”,  "Physical  Examination  and  Autopsy",  and 
"Legal  Actions". 

In  State  ex  rel.  Inter- Insurance  Auxiliary  v.  Revelle, 

165  S.W.  1084,  257  Mo.  529,  l.c.  535,  the  Supreme  Court  of 
Missouri  spoke  as  follows! 

"The  essential  elements  of  a contract  of 
insurance  are  an  agreement,  oral  or 
written,  whereby  for  a legal  consideration 
the  promisor  undertakes  to  indemnify  the 
promisee  if  he  shall  suffer  a specified 
loss.  • • •" 

The  words  "indemnity"  and  'insurance"  are  alluded  to  in 
the  following  language  from  Rogers  v.  Shawnee  Fire  Insurance 
Company  of  Topeka,  Kansas,  111  S.W.  592,  132  Mo.  App.  275, 
l.c.  278* 


"Indemnity  signifies  to  reimburse,  to 
make  good  and  to  compensate  for  loss 
or  Injury.  [4  Words  and  Phrases,  p.  3539.1 
Insurance  is  defined  by  Bouvier,  'to  be 
a contract  by  which  one  of  the  parties, 
called  the  insurer,  binds  himself  to  the 
other  called  the  Insured,  to  pay  to  him 
a sum  of  money,  or  otherwise  indemnify 
him.'" 

. . I 

In  light  of  quoted  language,  and  specific  provisions 
referred  to,  supra,  from  the  certificate  of  membership  here 
being  considered,  it  must  be  reasonably  concluded  that  such 
certificate  of  membership,  when  negotiated,  constitutes  a 
contract  of  insurance. 
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Section  375.310,  RSMo  1959  provides,  in  part> 

S 

"Any  association  of  individuals,  and  any 
corporation  transacting  In  this  state  any 
insurance  business,  without  being  author- 
ised by  the  superintendent  of  the  Insurance 
division  of  this  state  so  to  do,  or  after 
the  authority  so  to  do  has  been  suspended, 
revoked,  or  has  expired,  shall  be  llablo 
to  a penalty  of  two  hundred  and  fifty 
dollars  for  each  offense,  • • •" 

Section  375.300,  RSMo  1959*  provides; 

"Any  person  or  persons  who  In  this  state 
shall  act  as  agent  or  solicitor  for  any 
individual,  association  of  individuals 
or  corporation  engaged  in  the  transaction 
of  insurance  business,  without  such 
person  or  persons  first  having  obtained 
from  the  superintendent  of  the  insurance 
division  of  this  state  the  certificate 
authorising  him  to  act  as  such  agent  or 
solicitor,  as  required  by  section  375.010* 
or  who  shall  act  as  agent  or  solicitor  for 
any  individual,  association  of  individuals 
or  corporation  engaged  In  insurance 
business,  before  such  individuals,  associa- 
tion of  individuals  or  corporation  shall 
have  been  duly  authorised  and  licensed  by 
the  superintendent  of  the  insurance  divi- 
sion of  this  state  to  transact  business  in 
this  state,  or  after  such  license  has  been 
suspended,  revoked,  or  has  expired,  shall 
be  deemed  guilty  of  a misdemeanor,  and  on 
conviction  thereof,  shall  be  fined  not 
less  than  ten  nor  more  than  one  hundred 
dollars  far  each  offense,  or  imprisonment 
In  the  county  or  city  Jail  for  not  less 
than  ten  days  nor  more  than  six  months, 
or  by  both  such  fine  and  imprisonment. 

1 

Zt  is  not  necessary  to  extend  this  opinion  by  discussing 
advertising  material  you  furnished  in  addition  to  the 
certificate  of  membership  here  construed.  We  have  concluded 
that  the  certificate  of  membership  on  its  face  constitutes  a 
contract  of  insurance  when  fully  entered  into  by  American 
Health  & Welfare  Association  and  the  member.  You  have  in- 
formed this  office  that  American  Health  * Welfare  Association 
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la  not  licensed  as  an  insurance  company  by  your  Division.  Zt 
necessarily  follows  that  when  American  Health  ft  Welfare 
Association  negotiates  the  certificate  of  membership  described 
in  this  opinion  without  meeting  the  requirement  a of  Missouri’s 
laws  relating  to  organisation  and  regulations  of  insurance 
corq>anio3,  such  corporation  and  persona  ao  offering  such 
certificates  of  meoberehlp  will  be  subject  to  the  penalties 
prescribed  by  Sections  375-300  and  375-310,  RSMo  1959. 


CONCLUSION 

i 

It  is  the  opinion  of  this  office  that  the  certificate  of 
membership,  described  in  the  foregoing  opinion,  when  completed 
and  issued  by  American  Health  and  welfare  Association, 
const 1 tut eo  a contract  of  insurance,  and  offering  of  the  same 
to  the  public  without  meeting  the  requirements  of  Missouri's 
laws  relating  to  organisation  and  regulation  of  insurance 
companies  will  cause  American  Health  ft  Welfare  Association 
end  their  agent3  to  be  subject  to  the  penalties  prescribed  by 
Sections  375-300  and  375-310  RSMo  1959. 

The  foregoing  opinion  which  I hereby  approve,  was 
prepared  by  my  assistant,  Julian  L.  O'Malley. 

Your a very  truly. 


wows'  ?.  Bwtaw 

Attorney  General 


J0'M:MS:BJ 


Opinion  Request  No.  210  answersd 
by  letter  by  Robert  R.  Northcutt. 


June  1962 


Honorable  Francis  Toohey,  Jr. 

Prosecuting  Attorney 
Perry  County 
Perryville,  Missouri 

Dear  Sir: 

This  is  In  response  to  your  letter  of  May  7#  1962, 
requesting  an  opinion  from  this  office  on  the  questions 
as  set  out  below: 

"1.  May  a County  Hospital  Board  deny 
to  a Doctor,  who  is  licensed  to  practice 
in  the  State  of  Missouri,  authority  to 
practice  within  its  hospital  where  it 
has  reason  to  believe  that  said  Doctor 
is  incompetent  in  the  prescription  of 
medicine . 


* * * 

"4.  May  a hospital  staff  which  has 
admitted  a Doctor  to  the  staff  subsequently 
dismiss  said  Doctor  from  the  staff  for 
incompetency  and  if  he  is  not  on  the 
staff  may  the  doctor  be  denied  the 
privileges  of  the  hospital?" 

You  have  also  requested  answers  to  questions  mmnbered 
2 and  3 in  your  letter  which  we  respectfully  decline  to 
consider  as  we  have  no  authority  or  responsibility  to  furnish 
answers  to  questions  concerning  the  stated  individuals' 
liabilities. 

In  answering  questions  numbered  1 and  4,  I am  enclosing 
a copy  of  an  opinion  dated  July  19*  1961,  from  this  office 
to  the  Honorable  T.  S.  Lauer,  Prosecuting  Attorney,  Callaway 
County,  Missouri,  relative  to  the  authority  of  county 
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hospitals  to  regulate  the  practice  of  doctors  therein.  I 
believe  that  a study  of  that  opinion  along  with  a reading  of 
the  case  of  Albert  vs.  Board  of  Trustees  of  Oogobic  County 
Public  Hospital , Michigan  Supreme  Court,  1954,  found  at  67 
N.W.  2d  244,  which  was  decided  under  a statute  substantially 
identical  with  our  statute  Section  205.300,  providing  that 
the  patient  shall  have  the  absolute  right  to  employ  his  own 
physician  and  that  the  physician  shall  be  in  the  exclusive 
charge  and  control  of  the  care  and  treatment  of  such  patient, 
will  provide  the  answers  to  questions  1 and  4 above.  The 
court  in  the  above  case  stated  that  the  equivalent  to  our 
board  (the  State  Board  of  Registration  for  the  Healing  Arts 
in  the  State  of  Missouri)  had  the  exclusive  control  and 
charge  of  the  licensing  and  qualifications  of  physicians 
within  the  state  and  that  the  county  hospitals  could  make 
no  rules  or  regulations  which  would  Infringe  upon  this  right. 
Especially  is  this  so  in  the  present  case  since  from  a 
perusal  of  the  bylaws  of  the  Perry  County  Memorial  Hospital 
it  appears  that  they  are  completely  lacking  in  any  rule  and 
regulation  (applicable  to  all  physicians  and  surgeons 
practicing  within  the  hospital;  touching  this  subject.  We 
do  not  here  state  wnether  a bylaw  of  the  hospital  regulating 
the  prescription  of  medicine  in  a case  such  as  you  have 
outlined  would  be  reasonable  as  to  come  within  the  enclosed 
opinion  and  cited  case,  as  this  is  a fact  situation  and  each 
case  must  be  decided  Individually. 

Hoping  that  the  above  will  adequately  answer  your 
inquiries,  I remain 


Yours  very  truly. 


THCHATT7 ' BA'ffLBTflH 

Attorney  Qeneral 


Enclosure 


RN:BJ 


September  5,  1962 


Opinion  No.  212  answered  by  letter. 
(Northcutt ) 


Honorable  William  B.  Mllfelt 
Prosecuting  Attorney 
Jefferson  County 
Hillsboro,  Missouri 

Dear  Mr.  Mllfelt: 

In  answer  to  your  request  of  May  7,  1962,  for  an 
opinion  of  this  office  concerning  the  proper  placing 
upon  the  ballot  of  the  proposition  for  or  against  county 
zoning  and  planning,  I wish  to  refer  you  to  an  opinion 
of  this  office  which  was  rendered  to  you  on  April  6, 
I960,  page  5 of  which  sets  out  the  proper  statutory 
form  of  the  ballot.  The  proposition  must  be  submitted 
as  stated. 

House  Bill  465.  Laws  1951.  page  406,  which  origi- 
nally provided  for  county  planning  and  zoning.  Includes 
Section  16a,  which  was  codified  as  Section  64.530,  RSMo 
1959*  It  Is  clear  from  both  a reading  of  the  original 
bill  and  Sect Iona  64.510  to  64.690,  RSMo  1959,  that  had 
Section  16a  of  the  original  bill  and  Section  64.530  not 
been  included  the  county  court  would  have  had  authority, 
without  the  vote  of  the  people,  to  provide  for  either 
or  both  county  planning  or  zoning.  All  the  Inclusion 
of  Section  16a  of  House  Bill  465,  Laws  1951,  page  406, 
accomplished  was  to  leave  the  decision  to  the  people 
of  the  county  as  to  whether  they  wished  the  protection 
and  restrictions  Imposed  by  Sections  64.510  to  64.690. 
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It  la  the  opinion  of  this  office  that  even  though 
planning  does  Include  some  phases  of  zoning  and  also 
the  converse  that  House  Bill  465,  Laws  1951*  page  4o6, 
leaves  the  choice  of  which  shall  be  carried  out  to  the 
county  court  and  the  only  proposition  actually  to  be 
voted  on  Is  whether  the  county  court  shall  have  the 
authority  to  put  the  provisions  of  Sections  64.510  to 
64.690  Into  effect. 

It  Is  true  the  parentheses  around  the  phrase  "or 
planning”  In  Section  64.530  seem  to  have  little  reason 
and  to  carry  out  what  was  the  apparent  Intent  of  the 
legislature  In  enacting  these  sections.  It  should  be 
read  as  If  the  parentheses  were  omitted. 

I believe  that  this  letter  will  adequately  answer 
your  questions  along  with  re-reading  of  the  April  6,  i960, 
opinion  to  you,  a copy  of  which  I am  enclosing. 

Very  truly  yours. 


RN:BJ: Jh 


THOMAJT."  EJMLCTOtf 

Attorney  General 


CRIMINAL  COSTS:  State  Is  liable  for  costs  in  capital  cases  ■ 

ACQUITTAL:  and  those  In  which' imprisonment  in  penitentiary 

INSANE  DEPENDANT:  is  sole  punishment,  if  the  defendant  is 

acquitted,  even  though  the  defendant  is 
acquitted  on  the  sole  ground  of  insanity. 


June  4,  1962 


Honorable  Charles  D.  Trigg 
Comptroller  and  Budget  Director 
State  Capitol 
Jefferson  City,  Missouri 


Dear  Mr.  Trigg: 

We  have  your  request  for  an  opinion  of  this  office 
as  follows: 

"We  respectfully  request  your  official 
opinion  in  regard  to  payment  of  costs 
by  the  State  in  a criminal  case  when 
the  defendant  is  acquitted  by  reason 
of  insanity.' 

"Section  550. 040  states  that  in  all 
capital  cases  and  those  in  which  im- 
prisonment in  the  penitentiary  is  the 
sole  punishment  for  the  offense,  if 
the  defendant  is  acquitted,  the  costs 
shall  be  paid  by  the  State.  Section 
546.510  through  546.540  refers  to  dis- 
posal of  costs  when  a person  has  been 
adjudged  insane. 

"Our  question  is:  Does  the  State  pay 
the  costs  of  the  trial  as  provided  in 
Section  550*040  or  Is  the  cost  of  the 
trial  to  be  included  in  costs  paid  by 
the  defendant  or  the  County,  as  pro- 
vided under  Sections  5^0.510  through 
546*540  inclusive?" 

Section  550.040,  RSMo  1959..  referred  to  in  your 
letter  provides  as  follows: 
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"In  all  capital  cases,  and  those  in 
which  imprisonment  in  the  penitentiary 
is  the  sole  punishment  for  the  offense, 
if  the  defendant  is  acquitted,  the 
costs  shall  be  paid  by  the  state;  and 
in  all  other  trials  on  indictments  or 
information,  if  the  defendant  is  ac- 
quitted, the  costs  shall  be  paid  by 
the  county  in  whieh  the  indictment  was 
found  or  information  filed,  except  when 
the  prosecutor  shall  be  adjudged  to 
pay  them  or  it  shall  be  otherwise  pro- 
vided by  law* M 

It  is  to  be  noted  that  the  foregoing  section  pro- 
vides for  the  liability  for  costs  "if  the  defendant  is 
acquitted. n Other  sections  of  Chapter  550  provide  for 
the  payment  of  costs  in  Cases  in  which  the  defendant 
is  convicted.  If  a defendant  is  placed  on  trial  and 
a verdict  reached,  he  is  either  convicted  or  acquitted. 
The  mere  fact  that  he  may  be  acquitted  on  the  ground 
that  he  was  insane  at  the  time  of  the  commission  of  the 
offense  charged  does  not  in  any  way  affect  the  ultimate 
result  of  acquittal.  An  insane  person  who  commits  an 
act  which  would  otherwise  be  a crime  is  not  guilty  be- 
cause of  the  absence  of  the  requisite  criminal  intent, 
an  essential  ingredient  of  the  crime.  If  he  is  found 
to  have  been  insane  at  the  time  of  the  commission  of 
the  offense,  the  jury  thereby  finds  that  he  lacked  a 
criminal  intent,  and  therefore  must,  of  necessity,  be 
acquitted. 

Section  550.040,  in  our  judgment,  is  plain  and 
unambiguous  and  means  exactly  what  it  says.  If  the 
defendant  Is  acquitted,  irrespective  of  the  reason 
therefor,  then  in  those  cases  in  which  the  State  is 
liable  (capital  cases  and  those  in  which  imprisonment 
in  the  penitentiary  is  the  sole  punishment  for  the 
offense),  the  costs  must,  of  necessity,  be  paid  by  the 
State.  In  the  situation  presented  by  your  letter,  there 
can  be  no  doubt  that  the  defendant  has  been  acquitted. 

In  a case  in  which  the  word  "acquitted"  was  for  con- 
struction, State  ex  re 1 . _ Tudor  v . The  Platte  County 
Court,  40  Mo,  'App.  ' £Q3,  it was  held  that  where  a de- 

fendant had  been  charged  with  seduction  and  prior  to 
trial  married  the  prosecutrix,  with  the  result  that 
a nolle  prosequi  was  entered,  such  "nolle  prosequi 
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amounted  to  an  acquittal  in  the  sense  of  the  statute" 
here  in  question.  That  being  so*  it  is  all  the  more 
obvious  that  an  acquittal  on  the  ground  of  Insanity  is 
"an  acquittal  in  the  sense  of  the  statute". 

The  provisions  of  Sections  5^6*510  through  546,540, 
RSMo  1959,  in  no  way  affect  the  liability  of  the  State 
for  the  costs  of  the  prosecution,  as  provided  in  Section 
550.040.  Section  546,510  provides,.--!#"  substance,  that 
when  a person  is  acquitted  on  the  sole  ground  that  he 
was  insane  at  the  time  of  the  commission  of  the  offense 
charged,  the  fact  shall  be  found  by  the  jury  in  their 
verdict,  and  by  their  verdict  the  jury  shall  further 
find  whether  such  person  has  or  has  not  recovered  from 
such  insanity;  and  in  case  it  is  found  that  such  person 
has  so  recovered,  he  shall  be  discharged  from  custody; 
but  in  case  he  is  found  not  to  have  recovered  from  such 
insanity,  ’’ an  order  shall  be  entered  of  record  by  the 
Court  that  he  be  sent  to  a state  hospital,  designating 
it,  and  further  requiring  the  sheriff  or  other  minis- 
terial officer  of  the  court,  with  such  assistance  as 
may  be  specified  in  the  order,  to  convey  such  prisoner 
to  the  hospital." 

It  is  to  be  noted  that  if  the  jury  finds  that  the 
accused  has  recovered  from  the  insanity,  on  the  basis 
of  which  he  was  found  not  guilty,  then  such  person  shall 
be  discharged  from  custody,  and  the  case  is  concluded. 

It  is  only  where  the  jury  finds  that  the  accused  has 
not  entirely  recovered  that  further  proceedings  are 
required,  namely,  an  order  of  the  Court  and  proceed- 
ings carrying  out  such  an  order* 

Section  546 , 520,  RSMo  1959*  provides  that  if  the 
prisoner  is  not  a poor  person,  then  the  Court  shall 
enter  an  order  of  record  "directing  that  the  cost  which 
may  accrue  in  carrying  into  effect  the  order  made  under 
Section  546,510.,  and  all  expenses  for  the  support  and 
maintenance  of  such  person  while  in  the  care  and  custody 
of  the  officer  and  at  the  hospital,  shall  be  paid  out 
of  the  proceeds  of  the  estate  of  such  person,"  The 
section  further  provides  that  the  Court  in  each  suc- 
ceeding term  shall  tax  up,  as  long  as  it  may  be  neces- 
sary, "such  cost  and  expenses  as  may  have  accrued  since 
the  preceding  term." 
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Section  546,530,  RSMo  1959,  provides  that  it  the 
prisoner  be  a poor  person,  then  "the  cost  of  carrying 
out  the  order  made  under  Section  546.510  shall  be  paid 
for  by  the  county  court  out  of  the  county  treasury  and 
all  expense  for  the  support  and  maintenance  of  such 
prisoner  while  at  the  state  hospital  shall  be  paid  as 
is  provided  in  the  case  of  insane  poor  persons/' 

Section  546,540,  RSMo  1959>  provides  forth©  pay* 
ment  of  the  expense  of  confining  the  insane  person  pend- 
ing his  removal  to  a state  hospital. 

We  find  no  provision  in  any  of  the  foregoing  sections 
of  Chapter  546  which  have  any  reference  to  the  costs  of 
prosecution.  The  only  costs  provided  for  are  costs  in- 
curred in" carrying  out  the  order  of  the  Court  requiring 
that  the  accused  be  sent  to  a state  hospital  and  for  the 
expenses  in  connection  with  such  confinement . All  of 
the  foregoing  costs  and  expenses  accrue  subsequent  to 
the  acquittal  of  the  defendant,  and  in  no  way  affect  the 
liability  of  the  State  in  situations  in  which  it  is  other- 
wise liable  for  payment  of  costs  by  reason  of  the  acquittal 
of  the  defendant* 

We  note  that  Section  550. 040  ip  substantially  its 
present  form  was  enacted  by  the  Laws  of  1843,  page  28, 
as  Section  3 of  "An  Act  concerning  coats  in  criminal 
cases*''  At  that  time  there  was  no  provision  in  the 
statutes  comparable  to  Section  546.510  through  546.540. 

This  would  indicate  quite  clearly  that  the  purpose  in 
enacting  what  is  now  Section  550.040  was. to  provide  for 
the  payment  of  costs  in  the  event  of  acquittal  in  all 
cases,  irrespective  of  the  basis  upon  which  the  verdict 
of  acquittal  was  arrived  at* 

The  first  statute  providing  for  the  consequences 
of  an  acquittal  by  reason  of  insanity  was  enacted  in  184? 
as  part  of  "An  Act  to  establish  an  Asylum  for  the  Insane." 
Section  16  of  that  act,  appearing  on  page  62  of  the  Laws 
of  1847 * provided  that  in  the  event  of  an  acquittal  on 
the  ground  of  insanity,  if  the  jury  should  find  that  the 
person  is  still  insane,  "the  Court  before  which  the  trial 
is  had,  if  in  the  opinion  of  the  Court  it  will  be  bene- 
ficial to  such  person  or  the  public  safety  require  it, 
shall  eause  such  person  to  be  sent  to  the  Asylum  at  the 
cost  of  the  county**.." 
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Subsequently,  In  1855,  as  part  of  “An  Act  for  the 
government  of  the  State  Lunatic  Asylum  and  the  care  of 
the  Insane*'  (Laws  1855,  page  142)  more  detailed  pro- 
visions were  made  with  respect  to  the  disposition  of 
a prisoner  who  was  acquitted  on  the  ground  of  insanity* 
These  provisions  are  very  similar  to  those  In  our  pre- 
sent statutes,  but  still  left  to  the  Court’s  discretion 
as  to  whether  the  defendant  should  be  committed  to  the 
asylum.  We  find  nothing  in  these  statutes  which  would 
indicate  any  legislative  intent  to  eliminate  the  lia- 
bility of  the  State  for  the  costs  of  prosecution.  The 
only  provisions  for  the  payment  of  costs  relate  to  the 
costs  of  committing  the  defendant  to  the  asylum  and  the 
expenses  of  such  confinement . 


CONCLUSION 

It  is  the  opinion  of  this  office  that  in  all  capital 
cases  and  those  in  which  imprisonment  in  the  penitentiary 
is  the  Bole  punishment  for  the  offense,  if  the  defendant 
is  acquitted,  the  costs  shall  be  paid  by  the  State  even 
though  such  defendant  is  acquitted  on  the  sole  ground  of 
insanity. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  Joseph  Nessenfeld, 

Very  truly  yours. 


m 


WJK 


X 


Attorney 


EAOLETON 

General 
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Opinion  No.  216 

answered  by  letter. 
(Albert  J.  Stephan) 


June  13,  1962 


Honorable  Clyde  P.  Portel 1 
State  Representative 
Ste.  Genevieve  County 
Ste.  Genevieve,  Missouri 

Dear  Mr.  Portell: 

This  is  in  response  to  your  request  for  advice 
as  to  whether  the  City  of  Salnte  Genevieve  nay  properly 
pass  and  enforce  an  ordinance,  the  substantive  provisions 
of  which  are : 

"Section  One:  No  Automobile -wrecking  yard 
or  Junk  yard  shall  be  established  maintained, 
or  operated  within  fifty  (50)  feet  of  any 
highway,  street,  or  alley  within  the  city 
limits  of  the  City  of  Ste.  Genevieve,  Missouri; 
unless  such  auto-wrecking  yard  or  Junk  yard 
is  screened  from  Bald  highway,  street,  or 
alley  by  a tight  board  or  other  screen  fence 
not  less  than  ten  feet  high,  or  of  sufficient 
height  to  screen  the  wrecked  or  disabled 
automobiles  or  Junk  kept  therein  from  the 
view  of  persons  using  such  highway,  street 
or  alley  on  foot  or  in  vehicles  in  the 
ordinary  manner. 

"Section  Two:  Any  person,  firm  or  corpora- 
tion who  shall  establish,  conduct,  own,  main- 
tain or  operate  any  automobile  wrecking  yard 
or  Junk  yard  without  complying  with  the  pro- 
visions of  this  ordinance  shall,  on  conviction, 
be  guilty  of  a misdemeanor  and  shall  be  punished 
by  fine  not  exceeding  One  Hundred  Dollars  ($100.00) 
or  by  imprisonment  in  Jail  not  exceeding  (50) 
sixty  days,  or  by  both  such  fine  and  imprison- 
ment." 
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We  take  notice  of  the  fact  that  Saint#  Genevieve  is 
a city  of  the  fourth  class.  As  suoh,  its  powers,  with 
respect  to  regulation  of  businesses,  are  set  out  in  Section 
94.270,  R.S.  Mo.  1959.  Although  that  section  includes  no 
specific  reference  to  the  control  of  operation  or  location 
of  automobile  wrecking  or  junk  yards,  it  does  contain 
rather  broad  language: 

"The  mayor  and  board  of  aldermen  shall 
have  power  and  authority  to  regulate  and 
to  license  and  to  levy  and  collect  a 
license  tax  on  auctioneers,  druggists, 
hawkers,  peddlers,  banks,  brokers, 
pawnbrokers,  merchants  of  all  kinds, 

. . . automobile  agencies,  and  dealers, 
public  garages,  automobile  repair  shops 
or  both  combined,  dealers  in  automobile 
accessories,  gasoline  rilling  stations, 

. . . and  all  other  business,  trades 

and  avo<S£ti6hs  wnatSWVBI*.  : : r* 

fEnfchasl  5 gufffll'l&g. ) 

The  power  of  a city  of  the  third  class  to  regulate 
Junk  yards  was  recognized  by  the  St.  Louis  Court  of  Appeals 
in  City  of  Washington  v.  Mueller,  (19^9)  218  SW2d  801.  In 
that  case,  the  city  attempted  to  enjoin  the  operation  of 
an  auto  wrecking  and  Junk  yard  on  the  grounds  that  it  was 
a public  nuisance.  The  oity  had  previously  ordered  the 
abatement  of  the  operation  after  a meeting  of  the  city 
board  of  health  in  which  the  desirability  of  the  Junk 
yard  was  considered.  The  essence  of  the  court's  ruling 
is  made  clear  from  the  following  excerpt  found  at  page  803: 

"*  * * A Junk  yard  is  necessarily  an 
unsightly  place  and  is  an  eyesore  in 
a residential  district,  and  is  subject 
to  regulation  by  the  city  and  restriction 
as  to  location  under  proper  ordinances, 
but  is  not  necessarily  a public  nuisance 
to  be  abated  as  a menace  to  public  health. 

The  city  in  this  case  fully  recognizes  that 
a Junk  yard  is  a legitimate  business,  and  has 
fixed  a license  tax  to  be  paid  by  the  person 
conducting  a Junk  yard.  Section  6986,  RS  1939# 
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Mo.  RSA  § 698 6,  gives  the  olty  power  to 
levy  and  collect  a license  tax,  regulate, 
restrain,  prohibit  and  suppress  several 
businesses.  Including  automobile  wreck- 
ing shops  and  Junk  dealers.  This  cannot 
be  construed  to  mean  that  the  city  can 
both  levy  and  collect  a license  tax  and 
regulate  such  businesses,  and  at  the 
same  time  restrain,  prohibit  and  suppress 
them.  It  must  do  one  or  the  other,  and 
this  plaintiff  has  seen  fit  to  provide 
for  collecting  a license  tax  rather  than 
prohibiting  a Junk  yard.  * * •" 

At  page  80*l,  the  court  said: 


"•  * »It  might  be  very  desirable  for  the 
city  to  proceed  under  Section  69bb  and 
pass  ordinance  > to  prolxibit  and  “suppress 


certain  limits  of  the  city.  It  has  never 
done  so.  And  even 'though  all  junk  yards, 
and  especially  this  one,  are  unsightly, 
an  equitable  court  cannot  sanction  the 
confiscation  of  private  property  for 
aesthetic  purposes,  and  especially  so 
where  the  gist  of  the  complaint  is  that 
the  Junk  yard  is  a nuisance  because  of 
being  a menace  to  public  health.  * * *" 
(Emphasis  supplied. ) 


Section  6986,  RSMo  1939*  with  some  revisions  not 
relevant  here,  is  now  denominated  as  Section  9^.110, 

RSMo  1959.  That  section  sets  out  the  powers  of  cities 
of  the  third  class  and  specifically  authorizes  the 
regulation  of  nauto  yards"  as  well  as  the  regulation 
and  suppression  of  "auto  wrecking  shops"  and  "Junk 
dealers." 

It  could,  of  course,  be  argued  that  the  specific 
mention  of  auto  wrecking  shops  and  Junk  dealers  in  the 
statute  relating  to  cities  of  the  third  class  prevents 
their  being  read  by  inference  into  Section  9^.270,  supra. 
To  accept  such  an  argument,  however,  would  be  to  deny 
the  universality  of  the  reference  in  Section  9^ .270  to 
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"merchants  of  all  kinds"  and  "all  other  business,  trades 
and  avocations  whatsoever  . . . We  believe  that  the 
all-encompassing  nature  of  those  phrases  precludes  any 
such  argument. 

Moreover,  such  an  argument  was  rejected  by  the 
St.  Louis  Court  of  Appeals  In  City  of  Flordell  Hills  v. 
Hardekopf,  (195*0  271  SW2d  256  In  which  the  contention 
was  made  that,  since  a statute  relating  to  cities  of 
more  than  3 00, 000  persons  permitted  a graduated  license 
tax  based  on  sales  In  the  prior  year,  oltles  of  the 
fourth  class  were  Halted  to  a flat  rate  tax  because 
the  statutes  pertaining  to  them  made  no  provision  for 
a graduated  tax.  The  court  said,  l.o.  257 » 

"W here  defendant's  argument  goes  amiss 
Is  In  falling  to  recognize  that  the 
powers  granted  to  each  class  of  oltles 
In  this  state  are  for  the  most  part  the 
subject  of  separate  and  distinct  statutes 
which  only  apply  to  the  class  of  cities 
to  which  they  relate.  City  of  Aurora  v. 

Me Gannon,  138  Mo.  38,  45,  39  S.W.  469. 

The  fact,  therefore,  that  the  power  to 
graduate  the  amount  of  a merchant's 
license  tax  In  proportion  to  his  sales 
during  the  preceding  fiscal  year  may 
only  be  given  in  express  terms  to  cities 
of  more  than  300,000  population  Is  no 
indication  that  such  method  of  deter- 
mining the  tax  Is  thereby  denied  to 
cities  of  other  classifications.  In- 
deed. if  such  provision  in  Section 
92.040  has  any  significance  at  all  In 
connection  with  the  matter  now  before  us. 

It  Is  only  that  it  constitutes  a definite 
legislative  declaration  that  the  fixing 
of  such  a tax  upon  the  basis  of  gross 
sales  is  of  itself  neither  arbitrary  nor 
unreasonable. " 
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On  the  basis  of  the  foregoing,  we  are  persuaded 
that  the  City  of  Ste . Genevieve  nay  properly  enact  an 
ordinance,  under  the  authority  of  Section  9*1.270,  whereby 
the  operation  of  automobile  wrecking  yards  and  junk 
yards  would  be  regulated  to  the  extent  that  such  yards 
may  not  be  maintained  within  fifty  feet  of  any  city  street 
or  alley  unless  such  yard  Is  screened  from  public  view. 

Very  truly  yours. 


TFR5HA3  Y."EACtETOM 

Attorney  General 


SCHOOL  DISTRICTS: 
SCHOOL  TEACHER 
RETIREMENT  AGE: 
TEACHERS'  FUND: 
SUBSTITUTE  TEACHER: 


Teachers'  salaries  must  be  paid  from  fund 
provided  in  Sec.  l65.HO,  RSMo  1959-  lb 
school  districts  in  this  state  not  in  cities 
that  have  a population  of  75*000  or  more, 
teacher  is  retired  July  1 next  after  attain- 
ing age  70  and  may  thereafter  teach  only 
under  provisions  of  Sec.  I69.56O;  school 
board  may  not  legally  pay  teacher's  salary 
from  fund  provided  in  Sec.  l65.HO  past  July 
1 next  after  teacher  has  reached  age  70  ex- 
cept under  provisions  of  Sec.  I69.56O;  school 
board  may  not  legally  contract  with  teacher 
who  is  retired  by  provisions  of  Sec.  I69.O6O 
except  under  provisions  of  Sec.  169.560. 


Opinion  No.  217  (1962) 


July  25,  1962 


File  No.  217 


Honorable  Arthur  B.  Cohn 
Prosecuting  Attorney 
Pulaski  County 
Waynesville,  Missouri 

Dear  Mr.  Cohn: 


I FILED 
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This  is  in  reply  to  your  letter  of  May  l4,  1962, 
requesting  an  opinion  from  this  office  in  answer  to  the 
following  question: 


"If  the  school  board  hires  a teacher 
who  is  of  the  retirement  age,  to-wit: 
70  years  of  age,  can  the  school  board 
legally  pay  her  salary  from  the  regu- 
larly appropriated  teachers  fund  or 
must  her  salary  be  paid  from  a differ- 
ent fund?" 


Section  169.OIO,  paragraph  6,  defines  "teacher"  as 
follows: 


"'Teacher'  shall  mean  any  teacher, 
teacher-secretary,  substitute  teacher, 
supervisor,  principal,  supervising 
principal,  superintendent  or  assistant 
superintendent,  school  nurse,  or 
librarian  who  shall  teach  or  be  employed 
by  any  public  school,  state  college  or 
state  teachers'  college  on  a full-time 
basis  and  who  shall  be  duly  certificated 
under  the  law  governing  the  certifica- 
tion of  teachers;  any  county  superin- 
tendent of  schools,  assistant  county 
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superintendent  of  schools  and  those 
employed  by  county  superintendents  of 
schools  upon  a full-time  basis  and  who 
shall  be  duly  certified  under  the  law 
governing  the  certification  of  teachers; 
and  the  state  superintendent  of  public 
schools  or  commissioner  of  education, 
persons  employed  in  the  state  department 
of  education  or  by  the  state  board  of 
education  in  an  executive  capacity  and 
other  persons  employed  by  said  state 
board  of  education  on  a full-time  basis 
who  shall  be  duly  certificated  under 
the  law  governing  the  certification  of 
teachers;  and  persons  employed  by  the 
board  of  trustees  of  the  public  school 
retirement  system  of  Missouri  on  a full- 
time basis  who  shall  be  duly  certified 
under  the  law  governing  the  certifica- 
tion of  teachers;  provided  that  this 
clause  shall  not  be  construed  to  include 
employees  of  the  University  of  Missouri 
or  Lincoln  University." 

For  our  purposes  the  above  definition  of  tne  term  'teacher" 
is  sufficient  and  is  adopted  for  the  purposes  of  this  opinion. 

Having  defined  the  term  "teacher",  we  must  now  determine 
in  what  manner  and  from  what  source  a teacher  in  Missouri  may 
legally  be  paid,  and  in  this  connection  we  find  that  disburse- 
ment of  all  school  money  is  governed  and  controlled  by 
Section  163.110,  RSMo  1959*  which  has  contained  within  it 
specific  references  to  teachers.  This  section  provides  that 
all  teachers'  salaries  must  be  paid  out  of  the  specified 
teachers  fund.  The  statutes  are  completely  silent  as  to  any 
other  legal  method  of  payment  of  teachers'  salaries. 

As  may  be  seen  from  the  above,  teachers'  salaries  may  be 
paid  only  from  the  authorized  teachers  fund  as  provided  by 
Section  l65.HO,  RSMo  1959*  supra;  however,  it  does  not  answer 
the  question  of  whether  a teacher,  age  seventy  or  over,  may  be 
paid  from  this  fund.  To  do  this  it  is  necessary  to  turn  to 
other  statutes  and  determine  whether  there  is  an  age  limit 
beyond  which  a person  may  not  teach.  If  there  is  a legally 
established  age  limit  beyond  which  a person  may  not  teach  it 
would  follow  that  any  payment  to  such  person  would  be  an 
illegal  payment  of  public  funds  and  therefore  prohibited. 
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We  turn  In  this  regard  to  Chapter  169,  RSMo  1959. 
Sections  I69.OIO  to  169.130*  inclusive,  provide  for  the 
retirement  of  teachers  in  school  districts  of  less  than 
seventy-five  thousand.  The  districts  embraced  within  this 
act  are  set  out  in  Section  169.020,  RSMo  1959*  aa  follows* 

" * * * The  system  so  created  shall 
include  all  school  districts  in  this 
state,  except  those  in  cities  that  had 
populations  of  Beventy-five  thousand 
or  more  according  to  the  latest  United 
States  decennial  census,  and  such 
others  as  are  or  hereafter  may  be 
included  * * *" 

The  above  section  includes  the  Waynesvllle  district  because 
it  16  not  a district  in  a city  of  more  than  seventy-five 
thousand. 

Section  169.050,  RSMo  1959*  provides  in  part  that* 

"•  * * all  employees  as  herein  defined  of 
districts  included  in  the  retirement 
system  thereby  created  shall  be  members 
of  the  system  by  virtue  of  tnelr  employ- 
ment." t underscoring  added)  * 

"Employee"  is  defined  by  Section  I69.OIO,  RSMo  1959*  as 
synonymous  with  "teacher".  Therefore,  by  operation  of  tais 
chapter  "teachers"  are  members  of  the  retirement  system  by 
virtue  of  their  employment. 

The  above  sections  mates  membership  in  the  public  school 
retirement  system  of  Missouri  and  employment  as  a teacher 
dependent  one  upon  the  other  and  bound  together.  Membership 
in  the  retirement  system  is  a legal  qualification  for  a 
"teacher" . 

Section  I69.O6O,  RSMo  1939*  provides  that  a member 
(which  by  operation  of  Section  169.050  Includes  teachers)  of 
the  public  school  retirement  system  of  Missouri  must  retire 
upon  reaching  age  seventy  by  the  following  provision* 

"*  * * a member  s.all  be  retired  auto- 
matically on  the  first  day  of  July  next 
follow  ing  the  school  year  in  which  he 
reaches  the  age  of  seventy  years,*  * *M 
(underscoring  added) 
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Therefore,  the  phrase  "shall  be  retired  automatically" 
directs  that  the  Individual  member  has  no  choice  or  volition 
as  to  whether  he  will  or  will  not  continue  as  a member  of  the 
retirement  system  and  thereby,  as  a teacher,  he  is  retired  by 
operation  of  the  statute . 

It  may  be  seen  that  by  the  enactment  of  Section  169.060, 
RSMo  1959,  the  Legislature  Intended  that  retirement  or  with- 
drawal from  active  service  as  a member  of  the  retirement 
system  was  to  be  mandatory  upon  said  member  and  upon  July 
first  next  after  reaching  the  age  of  seventy  years  a member 
la  by  law  rendered  incapacitated  to  continue  in  active 
teaching  service  in  the  public  schools  contained  within  the 
retirement  system. 

We  may  further  illustrate  the  fact  that  a "teacher"  may 
not  teach  beyond  July  1 following  the  attainment  of  age  seventy 
by  reading  Section  163.080,  RSJto  1959*  which  provides  as  follows: 


"The  board  shall  have  power,  at  a regular 
or  special  meeting  called  after  the  annual 
school  meeting,  to  contract  with  and  em- 


( underscoring  added) 


In  connection  with  the  above  quoted  portion  it  may  be 
seen  that  one  of  the  legal  qualifications  for  a "teacher"  is 
membership  in  the  retirement  system  as  provided  by  Section 
169.050,  supra.  It  would  follow  that  when  a "teacher"  is 
retired  by  operation  of  Section  169,060,  RSMo  1959*  supra, 
the  "teacher*  is  no  longer  legally  qualified  and  therefore, 
by  operation  of  Section  I63.O0O,  supra,  the  school  board 
would  have  no  authority  to  contract  with  and  employ  the 
"teacher",  and  any  payment  to  such  "teacher"  would  be  an 
illegal  payment  of  public  funds  and  therefore  prohibited. 

It  will  be  noted  that  the  absolute  retirement  of 
"teachers"  at  age  seventy  is  modified  to  the  extent  that  a 
retired  teacher  over  age  seventy  may  serve  as  a substitute 
teacner  not  to  exceed  sixty  days  in  any  one  school  year  by 
the  provisions  of  Section  169.560,  RSMo  1959. 


CONCLUSION 

Therefore,  it  is  the  opinion  of  this  office  that: 

1.  A school  board  may  not  legally  pay  a teacher's  salary 
from  a fund  other  than  the  teachers  fund  provided  by  Section 
l65.HO,  RSMo  1959. 
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2.  In  school  districts  In  this  state  not  in  cities 
that  have  a population  of  seventy-five  thousand  or  more: 

A.  A " teacher”  is  automatically  retired  July 
first  following  the  attainment  of  the  age  of  seventy 
years  and  may  not  thereafter  actively  engage  in 
teaching  in  public  schools,  except  under  the  pro- 
visions of  Section  169.561  as  a substitute  teacher; 

5.  A school  board  may  not  legally  pay  a 
teacher's  salary  from  the  teachers  fund  created  by 
Section  I65.IIO,  RSMo  1959 , beyond  July  first  next 
after  the  teacher  has  attained  seventy  years  of 
age,  except  under  tne  provisiona  for  a substitute 
teacher  as  contained  in  Section  I69.56O; 

C.  A school  board  may  not  legally  contract 
with  and  employ  a "teacher’1  who  la  retired  by  the 
provisions  of  Section  I69.O6O,  RSMo  1959#  except 
under  the  provisions  of  Section  169.560  regarding 
substitute  teachers. 


The  foregoing  opinion,  which  1 nereby  approve,  was 
prepared  by  my  assistant,  Robert  R.  Northcutt. 

Yours  very  truly. 


MKjKS  t:  Mdut'm 

Attorney  Oeneral 


RN:BJ 


EMPLOYMENT  AGENCIES: 


Frederick  Chusid  & Company  is  a private 
employment  agency  and  required  under 
Section  289.010,  RSMo  3959,  to  be 
licensed  by  the  state. 


Opinion  No.  218  (1962) 


Sent ember  20,  1962 

Honorable  Don  L.  Cummings 
Director 

Division  of  Industrial  Inspection 
Department  of  Labor  and 
Industrial  Relations 
State  Office  Building 
Jefferson  City,  Missouri 

Dear  Mr • Cummings s 

In  your  letter  of  Nay  11 , 1962,  in  which  you  enclose 
some  advertising  used  by  Prederlck  Chusid  fc  Company  you 
statei 

"It  is  the  opinion  of  this  department 
that  since  this  company  la  charging  a 
fee  for  their  services  and,  in  our 
opinion,  assisting  In  obtaining  employ- 
ment by  getting  prospective  employee 
and  employer  together,  they  should 
therefore  be  licensed  as  a private  em- 
ployment agency. 

"This  department  would  appreciate  a 
ruling  on  the  above." 

Section  289.OIO,  RSMo  1959*  provides  in  parti 

"No  person,  firm  or  corporation  in  this 
state  shall  open,  operate  or  maintain  an 
employment  office  or  agency  for  hire,  or 
where  a fee  is  charged  to  either  ap- 
plicants for  employment  or  for  help, 
without  first  obtaining  a license  for 
the  same  from  the  director  of  the  divi- 
sion of  industrial  inspection  of  the 
state  department  of  labor  and  industrial 
relations.  • * •" 
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It  Is  clear  that  under  this  statutory  provision  when  any 
person,  firm  or  corporation  opens,  operates  or  maintains  an 
employment  office  or  agency  for  hire  In  this  state  (or  where 
a fee  Is  charged  to  either  the  applicant  for  employment  In 
securing  a Job  or  where  a fee  Is  charged  the  employer  for 
obtaining  help)  a license  must  be  secured  from  the  Division 
of  Industrial  Inspection. 

In  the  Informational  circular  which  you  submitted  with 
your  request  concerning  the  services  offered  by  Frederick 
Chusld  ft  Company,  It  Is  stated  among  other  things  that  their 
staff  will  furnish  or  provide* 

"In  addition,  during  the  planning  of  the 
marketing  program,  the  Staff  and  client 
will  select  and  agree  to  certain  specific 
markets,  where  Frederick  Chusld  and  Company 
Sponsorship  will  be  given  In  mailings  and 
direct  contact.  The  purpose  of  this 
Sponsorship  Is  to  protect  the  client's 
Identity,  to  save  the  ollent's  time,  or  to 
add  prestige  to  the  client's  presentation. 

"Within  these  specified  markets,  the  Staff 
will  make  Initial  contacts,  endorsing  the 
client's  qualifications.  They  will  follow 
through  on  prospective  opportunities  and 
investigate  and  evaluate  prospective  em- 
ployers. The  Staff  will  communicate  their 
knowledge  and  evaluation  of  the  client  to 
these  prospective  employers  and  protect  the 
confidence  of  each  party,  until  there  is  a 
valid  basis  for  mutual  Interest.  Ultimately, 
the  8taff  will  attempt  to  arrange  to  have 
the  client  meet  those  prospective  employers, 
where,  based  on  the  Information  available, 
it  is  felt  that  the  opportunity  would  be 
desirable  and  the  client  well  qualified. 

"The  fee  for  this  Frogram  Is  $1,400." 

In  the  advert isement  which  appeared  In  the  Wall  Street 
Journal  on  Monday,  July  10,  1961,  a copy  of  which  you  have 
submitted,  Frederick  Chusld  ft  Company  Is  advertising  a 
position  that  is  available  as  a sales  manager  with  an 
employer  they  represent  and  they  solicit  applications  from 
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any  person  interested  in  such  work.  The  location  of  the 
office  and  telephone  number  in  St.  Louis  is  given  in  this 
advertisement.  In  the  same  issue  of  the  Journal  Frederick 
Chusld  ft  Company  in  another  advertisement,  a copy  of  which 
you  have  submitted,  offers  their  services  to  individuals 
in  helping  them  secure  employment.  Frederick  Chusld  ft 
Company  state  that  they  will  perform  this  service  without 
revealing  the  name  of  the  employee. 

In  each  of  these  advertisements  Frederick  Chusld  ft 
Company  offers  their  services  In  getting  a prospective  em- 
ployee and  employer  together  for  the  purpose  of  employment. 
This  service  is  performed  only  for  a fee  to  be  paid  either 
by  the  employer  or  by  the  employee.  Under  Section  289. 010, 
supra,  if  a fee  is  charged  from  either  the  employee  or  the 
employer  for  such  service  It  comes  within  the  licensing 
provision  of  this  statute.  The  fact  that  other  services  may 
be  furnished  the  employer  or  the  employee  such  as  an  evalua- 
tion by  psychologists  of  the  prospective  employee's  abilities 
or  services  which  they  may  render  the  employer  in  helping 
the  employer  choose  the  best  qualified  employee  does  not 
prevent  the  serviee  rendered  by  Frederick  Chusld  ft  Company 
from  being  within  the  terras  of  this  statute. 

An  employment  agency  may  be  defined  as  an  agency  for 
the  brokerage  of  labor  for  a fee  paid  by  applicant  for 
employment  or  by  a prospective  employee,  or  as  any  person 
or  corporation  engaged  in  the  business  of  finding  positions 
or  enqployment.  Florida  Industrial  Commission  vs.  Manpower, 

91  So.  2d  197. 

CONCLUSION 


Based  on  the  information  you  have  submitted,  it  is  our 
opinion  that  Frederick  Chusld  ft  Company  is  engaged  in  re- 
presenting employers  in  obtaining  employees  as  well  as 
representing  employees  in  securing  employment;  that  they 
charge  a fee  from  either  the  employer  or  employee  for  such 
services,  and  under  the  provisions  of  Section  289. 010,  RSMo 
1959*  they  are  required  to  be  licensed  by  the  Division  of 
Industrial  Inspection. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  assistant,  Moody  Mansur. 

Very  truly  yours. 


MM:BJ 


THOMAS  F.  EAOLETON 
Attorney  General 


(Opinion  request  No.  220  answered  by  this  letter.) 


May  21,  1962 


Honorable  Edgar  J.  Keating 
State  Senator,  Ninth  District 
Home  Savings  Building 
1006  Grand  Avenue 
Kansas  City  6,  Missouri 

Dear  Senator  Keating: 

This  will  acknowledge  your  letter  of  May  15,  1962, 
requesting  an  opinion  of  this  office,  as  follows: 

"I  would  appreciate  it  if  you  will  give  me 
an  opinion  on  the  following  facts. 

"On  September  1*1,  1961,  Ben  W.  Oliver,  a 
resident  of  the  13th  ward,  Kansas  City,  Mo., 
filed  a declaration  of  candidacy  for  nomina- 
tion for  the  office  of  Constable  in  the  2d 
Magistrate  District  of  Jackson  County.  On 
December  20,  1961,  the  Boards  of  Election 
Commissioners  of  Kansas  City,  Mo.  and  of 
Jackson  County,  Mo.  held  a Joint  meeting  for 
the  purpose  of  considering  numerous  re-districting 
plans  including  the  Magistrate  District.  At  that 
meeting  they  adopted  a plan  which  changed  the 
boundaries  of  the  2d  Magistrate  District  in 
which  Mr.  Oliver  had  filed.  Mr.  Oliver  did  not 
refile  in  the  new  district.  The  number  of  the 
District  was  not  changed  and  Mr.  Oliver  resides 
in  both  the  old  and  the  new  districts.  I am 
enclosing  herewith  official  maps  of  the  Magis- 
Districts  as  of  September,  1959*  and  December, 
1961,  for  your  information. 

"I  will  appreciate  your  opinion  as  to  whether 
Mr.  Oliver  is  entitled  to  have  his  name  on  the 
primary  ballot  as  a candidate  for  Constable  in 
the  2d  District  of  Jackson  County,  Mo." 
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Section  19,  Article  V,  of  the  Constitution  of 
Missouri  provides  that  "after  each  census"  the  beards 
of  election  commissioners  'shall  divide  counties  having 
more  than  one  magistrate  into  districts  of  compact  and 
contiguous  territory,  as  nearly  equal  in  population  as 
may  be  . ..."  This  constitutional  duty  is  mandatory, 
and  the  necessary  effect  is  that  the  old  districts  auto- 
matically go  out  of  existence  after  each  census.  Within 
the  constitutional  limitations,  the  Board  of  Election 
Commissioners  may  establish  districts  which  are  wholly 
unlike  the  old  districts  as  to  the  numbering  thereof  or 
the  territory  conprised  therein.  Whether  it  does  so  or 
not,  the  districts  are  wholly  new  and  come  into  existence 
as  of  the  date  the  Board  of  Election  Commissioners  estab- 
lishes the  same.  This  office  so  ruled  as  to  Clay  County 
in  Opinion  No.  57  to  Richard  E.  McFadin,  dated  February  15, 
1962. 


The  situation  is  comparable  to  that  pertaining  to 
senatorial  and  representative  districts,  in  an  opinion 
dated  December  27,  1961,  to  George  H.  Morgan,  this  office 
ruled  that  in  view  of  Section  3,  Article  III,  of  our 
Constitution  creating  a duty  on  the  part  of  the  County 
Court  to  divide  the  county  into  districts,  after  being 
notified  of  the  number  of  representatives  to  be  elected 
in  said  county  after  each  census,  the  old  districts  go 
out  of  existence.  Our  Supreme  Court,  in  Preisler  v. 
Doherty,  365  Mo.  460,  284  SW2d  427,  l.c.  436,  expressly 
ruled  that  all  senatorial  districts  must  go  out  of 
existence  after  each  decennial  census.  A ruling  similar 
to  the  Morgan  opinion  was  made  by  this  office  under  date 
of  August  29,  1951 , to  Paul  C.  Calcaterra.  In  view  of 
all  the  foregoing  and  a reconsideration  of  the  applicable 
constitutional  provisions,  v;e  are  of  the  opinion  that  the 
former  magistrate  districts  in  Jackson  County  went  out  of 
existence  after  the  new  census,  and  that  it  then  became 
the  duty  of  the  Board  to  establish  new  districts. 

Section  63.OIO,  RSMo  1959#  which  provides  for  the 
election  of  a constable  in  counties  of  the  first  class, 
provides,  in  part,  that  there  shall  be  elected  "in  each 
magistrate  district  in  such  counties  a constable".  This 
can  mean  only  that  until  the  magistrate  district  is 
established,  there  is  no  magistrate  district  within  which 
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a constable  may  be  elected.  Hence,  it  Is  our  opinion 
that  until  the  new  magistrate  districts  were  created, 
any  declaration  of  candidacy  for  the  office  of  constable 
theretofore  filed  is  a nullity,  there  being  no  office 
in  existence  for  which  the  candidate  may  seek  nomination. 
In  the  Morgan  opinion,  this  office  so  ruled  with  respect 
to  declarations  of  candidacy  for  nomination  for  senators 
and  representatives  in  Jackson  County.  For  your  informa- 
tion we  enclose  copies  of  the  three  opinions  herein  cited. 

In  the  opinion  of  this  office,  the  declaration  of 
candidacy  which  Mr.  Oliver  filed  on  September  14,  1961, 
for  Constable,  Second  District,  is  a nullity  for  the 
reason  that  there  was  no  second  magistrate  district  then 
in  existence  for  which  a valid  declaration  of  candidacy 
could  be  filed.  Therefore,  unless  there  was  some  action 
taken  by  the  Board  of  Election  Commissioners  which  would 
constitute  a refiling  of  the  declaration  after  the  second 
magistrate  district  was  established,  Mr.  Oliver  would  not 
be  entitled  to  have  his  name  on  the  primary  ballot  as  a 
candidate  for  constable  in  the  Second  Magistrate  District 
of  Jackson  County. 


Yours  very  truly. 


mmz'YrTKGTEm 

Attorney  General 


Enclosures 
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No. 223  Opinion  Request  answered  bv  letter 
(Bushmann  & Siddens) 


June  12,  1962 


Honorable  John  M.  Dalton 
Governor  of  Missouri 
Executive  Office 
Jefferson  City,  Missouri 

Dear  Governor  Dalton* 

♦ 

On  May  16,  1962,  you  requested  an  informal  opinion 
from  this  office  concerning  an  interpretation  of  the  recently 
enacted  Constitutional  Amendment,  Article  IV,  Section  30  (a)  (b). 

By  way  of  background,  this  new  gas  tax  amendment  pro- 
vides for  the  apportionment  of  gas  tax  revenue  between  the  state, 
counties  and  cities.  After  certain  specified  deductions,  the 
remaining  net  proceeds  are  distributed  with  5#  going  to  the 
credit  of  the  counties,  15#  allocated  to  the  certain  incorporat- 
ed cities,  towns  and  villages,  while  the  remaining  net  proceeds 
go  to  the  state.  With  reference  to  the  15J6  to  be  shared  in  by 
the  cities.  Section  30  (a)  (2)  states  that  the  money  is  to  be 
used* 


"*  • • solely  for  construction,  re- 
construction, maintenance,  repair, 
pollclny,  signing,  lighting  and 
cleaning  roads  and  streets  and  for 
the  payment  of  principal  auu  interest 
on  indebtedness  incurred  prior  to  the 
effective  date  of  this  section  on 
account  of  road  and  street  purposes, 
and  the  use  thereof  being  subject  to 
such  other  provisions  and  restrictions 
as  provided  by  law  * # 

In  your  letter  of  May  16,  1962,  you  ask  the  following 

questions* 


1.  May  a municipality  issue  revenue 
bonds  payable  from  the  municipality* s 
share  of  the  proceeds  of  the  tax? 


\ 
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2.  May  funds  payable  to  municipalities 
be  U3ed  as  matching  funds  to  augment 
payments  by  abutting  property  owners  in 
a street  construction  program? 

The  answer  to  your  first  question  is  in  the  negative. 

The  gas  tax  amendment  does  not  grant  to  cities  the  power  to 
issue  bonds  of  the  nature  described  by  70U,  and  we  find  no  other 
constitutional  or  statutory  provision  which  authorizes  cities  to 
issue  such  bonds. 

Respecting  your  second  question,  the  gas  tax  amendment 
enumerates  certain  "purposes'*  for  which  municipalities  are  limit- 
ed in  spending  allotted  gas  tax  revenues.  As  long  as  the  money  is 
being  spent  for  one  of  the  specified  purposes,"  then  the  intent 
of  the  amendment  is  being  fulfilled.  Street  construction  is  an 
enumerated  "purpose"  and  gas  tax  money  can  be  spent  In  its  attain- 
ment. When  the  money  is  received  by  municipalities,  it  becomes 
"earmarked"  general  revenue.  If  a particular  municipality  has 
authority  to  pay  the  cost  of  street  construction  in  whole  or  in 
part  out  of  its  general  revenue  funds,  then  in  such  circumstances 
and  to  the  same  extent  gas  tax  money  can  be  spent  for  this  purpose. 


Yours  very  truly. 


'“THOMAS  P.  ESOEETON 

Attorney  General 


EGB : MW 
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An  individual  who  sets  a fire  on  his  own 
land,  which  spreads  to  the  land  of  another, 
may  be  prosecuted  for  a misdemeanor  under 
Section  560. 565,  RSMo  1959,  only  if  he 
knowingly  and  negligently  permitted  said 
fire  to  burn  uncontrolled  on  his  own  land 
and  allowed  it  to  spread  to  the  land  of 
another. 

OPINION  No.224[1962] 


June  6,  1962 


Honorable  Paul  L.  Bell 
Prosecuting  Attorney 
Crawford  County 
Steelville,  Missouri 

Dear  Mr*  Bell: 

This  is  in  reply  to  your  opinion  request  of  May  17, 
1962,  wherein  you  set  forth  the  following  factual  situation 

"I  have  recently  had  some  charges  in 
violation  of  Section  560*565  Missouri 
Revised  Statutes.  I would  appreciate 
your  opinion  as  to  whether  or  not  you 
consider  the  following  factual  situa- 
tion a violation  of  this  statute: 

"Land  owner  ’A*  desiring  to  burn  his 
own  land,  sets  a fire  and  does  so*  He 
then  discovers  that  the  fire  is  get- 
ting out  of  control  and  spreading 
towards  the  land  of  »B*.  ‘A*  is  not 

negligent  in  any  manner  in  his  attempt 
to  control  the  fire  on  his  land,  but 
nevertheless  the  fire  escapes  and 
burns  *B»  land.  *Af  has  no  control 
or  possession  of  the  land  of  »B* • " 

Section  560. 565,  RSMo  1959,  states: 

"Any  person  who  carelessly  sets  on 
fire  or  in  any  manner  causes  to  be 
set  on  fire  any  forest  land,  brush 
land,  grain  stubble  or  grass  or 
other  combustible  material,  being 
or  growing  on  lands  not  his  own  or 
not  in  his  possession  or  control, 
or  who  knowingly  and  negligently 
permits  a fire  to  burn  uncontrolled 


crime: 

MISDEMEANOR: 

land: 

REAL  PROPERTY: 
FIRE: 


Honorable  Paul  L.  Ball 


on  his  own  land  or  on  land  in  his  pos- 
session or  control  and  allows  the  fire 
to  spread  to  the  property  of  another, 
is  guilty  of  a misdemeanor*" 

Because  the  defendant  in  your  factual  situation, 
started  the  fire  on  his  own  land,  the  State  would  have 
to  allege  and  prove  that  he  knowingly  and  negligently 
permitted  said  fire  to  burn  uncontrolled  on  his  own 
land  and  allowed  it  to  spread  to  the  property  of  another 
in  order  to  prosecute  under  Section  560. 565,  RSMo  1959* 

In  Miller  v.  Sabinske,  322  S.  W.  2d  941,  946,  the 
Kansas  City  Court  of  Appeals  stated: 

"[2]  The  rule  is  that  when  an  owner 
of  property  sets  a fire  on  his  own 
premises  for  a lawful  purpose,  and 
not  in  violation  of  any  statute,  he 
is  not,  in  the  absence  of  a statute 
to  the  contrary,  liable  for  damages 
caused  by  the  spread  of  a fire  to 
the  property  of  another  unless  he 
was  negligent  in  starting  or  negli- 
gent in  controlling  the  fire.  Steffens 
v.  Fisher,  161  Mo.  App.  3*6,  143  S.  W.  1101; 
Belk  v.  Stewart,  160  Mo.  App.  706,  142  S.W. 
4§5;  Annotation,  Fire  - Liability  For 
Spread,  24  A.L.&.  2d  241,254* 

"[3]  Affirmatively  stated,  ordinary 
care  is  the  measure  of  diligence  re- 
quired to  free  oneself  from  liability 
for  the  spread  of  a fire  lawfully  set 
on  one's  premises.  Ordinary  care,  in 
this  connection,  has  been  defined  as 
such  care,  caution  and  diligence  as 
a prudent  and  reasonable  man  would 
exercise,  under  the  circumstances, 
to  prevent  damage  to  others.  22  Am. 

Jur.,  Fires,  Sec.  16,  page  605; 

Annotation,  Fire  - Liability  For 
Spread,  24  A.L.R.  2d  259;  Steffens 
v.  F isher,  supra* 
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*[4]  What  amounts  to  ordinary  care 
depends  upon  the  particular  circum- 
stances and  is  generally  a question 
of  fact  unless  the  evidence  is  such 
that  reasonable  men  could  not  infer 
negligence  therefrom*  Willard  v. 
Bethurem,  Mo*  App.,  234  S.W.  2d  13; 
Jansen  v.  Aholt,  Mo*  App.,  139  3.  W. 
2d  121." 


An  individual  who  sets  a fire  on  his  own  land,  which 
spreads  to  the  land  of  another,  may  be  prosecuted  for  a 
misdemeanor  under  Section  560*535,  K3Mo  1959,  only  if  he 
knowingly  and  negligently  permitted  said  fire  to  burn  un- 
controlled on  his  own  land  and  allowed  it  to  spread  to 
the  land  of  another. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  assistant  George  W.  Draper, II* 


Very  truly  yours. 


THOMAS  ¥•  EAGLETOM 
Attorney  General 


GWT  lc 


INSURANCE: 


Articles  of  Incorporation  of  Missouri  Mutual 
Indemnity  Company. 


June  5,  1962 


Honorable  Jack  L.  Clay 
Superintendent  of  the 
Division  of  Insurance 
Jefferson  Building 
Jefferson  City,  Missouri 

Dt,ar  Mr.  Clay: 

In  compliance  with  your  request  of  May  18,  1962,  a 
copy  of  the  original  Articles  of  Incorporation  of  the  pro- 
posed Missouri  Mutual  Indemnity  Company,  together  with  proof 
of  publication  of  the  same  as  required  by  Section  379.030 
RSMo  1959,  have  been  reviewed  by  this  offloe  pursuant  to  the 
directive  contained  in  Section  379*220  A3Mo  1939. 

It  is  the  opinion  of  this  office  that  the  Articles  of 
Incorporation  of  the  proposed  Missouri  Mutual  Indeanity 
Company,  to  be  organised  pursuant  to  the  provisions  of 
Sections  379*203  to  379*310  JISMo  1959#  are  In  accordance 
with  the  provisions  of  said  cited  statutes,  and  not  in- 
consistent with  the  constitution  and  laws  of  this  State 
and  the  United  States. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  assistant,  Julian  1*.  O'Malley. 

Yours  very  truly, 


Jld'Mtat 


• raoRAff  g;  mizm 

Attorney  General 


(Opinion  request  No.  228  answered  by  letter.) 


May  2U,  1962 


Honorable  Shandy  A.  Stewart 
Member,  House  of  Representatives 
St.  Clair  County 
Lowry  City,  Missouri 

In  re:  Can  a non-resident  of  the  City 

of  Osceola  be  a qualified  member 
of  the  City  of  Osceola  Park  Board? 

Dear  Mr.  Stewart: 

This  is  to  acknowledge  receipt  of  your  recent  opinion 
request  in  regard  to  the  above-captioned  matter. 

Although  we  have  not  been  advised  as  to  the  contents 
of  the  city  ordinance  referred  to  in  said  request,  we  were 
advised  in  said  request  that  the  Osceola  Park  Board  wa3 
organized  under  the  provisions  of  Sections  90.500  - 90.570, 
RSMo  1959. 

In  regard  to  the  question  presented  herein.  Section 
90.520,  RSMo  1959,  states  as  follows: 

"When  any  incorporated  city  or  town 
shall  have  decided  to  establish  and 
maintain  public  paries  under  sections 
90.500  to  90.570,  the  mayor  of  such 
city  shall,  with  the  approval  of  the 
legislative  branch  of  the  municipal 
government,  proceed  to  appoint  a board 
of  nine  directors  for  the  same,  chosen 
from  the  citizens  at  large  with  refer- 
ence to  their  fitness  I'or  such  office, 
and  no  member  of  the  municipal  govern- 
ment shall  be  a member  of  the  board." 

(Empha3i3  provided.) 
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As  Osceola  Is  a fourth  class  city,  your  further  attention 
is  directed  to  Section  79.250,  RSMo  1959*  which  states 
as  follows: 

"All  officers  elected  or  appointed  to 
offices  under  the  city  government  shall 
be  qualified  voters  under  the  laws  and 
constitution  of  this  state  and  the  ordi- 
nances of  the  city.  No  person  shall  be 
elected  or  appointed  to  any  office  who 
shall  at  the  time  be  in  arrears  for  any 
unpaid  city  taxes,  or  forfeiture  or  defal- 
cation in  office,  or  who  is  not  a resident 
of  the  city."  (Emphasis  provided, ) 

A case  involving  the  preceding  section  indicates  that 
a city  of  the  fourth  class  is  without  power  to  appoint  a 
non-resident  engineer  to  design  and  supervise  street  improve- 
ments, City  of  Jackson  v.  Houck,  43  S**2d  908,  226  Mo,  App. 
835. 

It  would  appear,  therefore,  from  the  foregoing  authori- 
ties that  a non-resident  of  the  city  of  Osceola  would  not 
be  a qualified  member  of  the  city  of  Osceola  Park  Board. 

Yours  very  truly. 


PNSsmc: Jh 


TOTTAS  7;  EaBL’EWN 
Attorney  General 


OPINION  NO.  232  ANSWERED  BY  LETTER 


June  18,  1962 


Honorable  Don  B.  Burrell 
Proseouting  Attorney 
Oreene  County 
Springfield,  Missouri 

Dear  Sir: 


We  are  in  receipt  of  your  letter  of  May  22,  19&2, 
wherein  you  request  an  opinion  of  this  of floe  as  follows: 


"A  question  has  arisen  as  to  the 
interpretation  of  the  Rules  of  prac- 
tice and  procedure  in  municipal 
courts,  with  particular  reference 
to  Rule  37.90  and  37.91. 

"In  a ease  involving  alleged  viola- 
tion of  an  ordinance  of  the  City  of 
Ash  Grove,  Missouri,  an  affidavit 
disqualifying  the  Municipal  Judge  at 
Ash  Grove  was  filed  pursuant  to 
Municipal  Rule  37*90.  The  question 
than  arose  as  to  who  would  be  con- 
sidered 'another  Judge  authorised  by 
law  to  hear  Bueh  case'  in  accordance 
with  Rule  37.91.  We  need  an  opinion 
as  te  whether  the  case  should  be 
transferred  and  removed  to  (l)  a 
Magistrate  Judge  in  Greene  County, 
Missouri,  (2)  a Circuit  Judge  in 
Greene  County,  or  (3)  a Municipal 
Judge  of  another  Municipality  located 
in  this  county. 

"We  will  appreciate  the  advices  of 
your  office  with  respect  to  the  proper 


Honorable  Don  E.  Burrell 


n 


Judge  to  whom  the  case  should  be 
transferred  and  removed.' 

We  note  from  the  1961-1962  Blue  Book  of  the  State  of 
Missouri  (p.  1075)  that  the  City  of  Ash  Grove,  Missouri, 
is  a city  of  the  fourth  class.  Section  98.500,  RSMo  1959, 
which  deals  with  the  office  of  police  judge  in  cities  of 
the  fourth  class,  reads  as  follows: 

The  mayor  and  board  of  aldermen  of 
cities  of  the  fourth  class  may,  by 
ordinance,  provide  for  the  election 
of  police  judges  in  such  cities,  who 
shall  be  elected  at  the  regular  city 
elections,  and  who  shall,  when  so 
elected,  have  exclusive  jurisdiction 
to  hear  and  determine  all  offenses 
against  the  ordinances  of  the  city 
in  which  he  was  elected;  provided, 
that  when  such  police  judges  shall 
be  ao  elected,  then  the  jurisdiction 
in  sections  98.500  to  98.660  herein 
conferred  on  the  mayor  to  hear  and 
determine  oases  for  the  violation  of 
city  ordinances  shall  be  held  to  re- 
fer to  the  polioe  Judge  elected  under 
this  section;  provided  further,  that 
in  case  of  the  absence,  sickness,  or 
disability  in  anywise  of  such  police 
Judge,  or  in  case  of  vacancy  in  such 
office,  the  mayor  shall  perform  all 
such  duties  until  the  disability  is 
removed  or  the  vacancy  is  filled." 

Inasmuch  as  this  section  provides  that  the  mayor  of  a 
fourth  class  city  having  a police  judge  shall  perform  the 
duties  of  the  police  judge  during  the  ’absence,  sickness  or 
disability  in  anywise  of  the  police  judge,  it  is  ow  opinion 
that  the  mayor  would  therefore  be  the  other  judge  authorised 
by  law,  as  provided  in  Supremo  Court  Rule  37.91#  to  sit  during 
the  disqualification  of  the  police  judge. 


Yours  very  truly. 


JJM:ml 


TmzKrrrrmmm 

Attorney  General 


SOCIAL  SECURITY:  The  city  collector  of  Jackson,  Missouri, 
CITY  COLLECTOR:  is  an  employee  of  such  city  and  subject 
EMPLOYEE:  to  OASI  coverage  under  the  agreement 

between  such  city  and  the  State. 


August  22, 


1962 


OPINION  NO. 


Honorable  Charles  D.  Trigg 
Comptroller  and  Budget  Director 
State  Capitol 
Jefferson  City,  Missouri 

Dear  Mr,  Trigg: 

You  have  requested  the  official  opinion  of  this  office  on 
the  following  question: 

Is  the  City  Collector  of  the  City  of 
Jackson,  Missouri,  an  employee  of  such 
city  and  subject  to  OASI  coverage  under 
the  agreement  between  the  city  and  the 
state  or  Is  such  collector  self-employed?1 

The  agreement  to  which  you  refer  was  entered  into  pursuant 
to  Section  105*350,  RSMo  1959*  and  covers  all  eligible  employees" 
of  the  City  of  Jackson.  As  defined  therein,  the  term  'employee 
means  elective  or  appointive  officials  and  employees  of  the  Po- 
litical Subdivision.  A similar  definition  of  'employee'  Is  con- 
tained in  Section  105*300,  RSMo  1959*  namely,  "elective  or  appointive 
officers  and  employees  of  any  political  subdivision  of  the  state." 

And  see  42  U.S.C.A.  Section  41o  (b)  (3)  which  provides  that  the 
term  employee'  includes  an  officer  of  a political  subdivision. 

Under  the  agreement  in  question,  all  services  performed  by 
individuals  as  employees  of  the  Political  Subdivision",  with  certaL n 
exceptions  not  here  pertinent,  are  Included.  Similarly,  Section 
105*300,  RSMo  1959*  defines  the  term  employment"  as  "any  service 
performed  by  an  employee"  of  the  political  subdivision. 

We  note  also  that  Section  105.350,  RSMo  1959*  expressly  pro- 
vides that  no  plan  for  extending  the  benefits  of  OASI  to  employees 
of  a political  subdivision  may  be  approved  unless  it  provides  that 
"ail  services  which  constitute  employment  as  defined  in  Section 
1357300  and  are  performed  in  the  employ  of  the  political  subdivi- 
sion are  covered.  Significantly,  42  U.S.C.A.,  Section  4l8  (c), 
authorizes  the  exclusion  from  coverage,  upon  the  request  of  the 
State,  of  services  In  any  class  of  elective  positions  or  positions 


Honorable  Charles  D.  Trigg 


the  condensation  for  which  Is  on  a fee  basis.  However,  our  statute 
evidences  the  legislative  Intent  that  no  such  exclusions  nay  be 
requested.  And  the  agreement  Itself,  In  conformity  to  the  statute, 
makes  no  such  exclusion. 

The  city  collector  of  Jackson,  Missouri,  is  an  elective  officer 
of  that  political  subdivision.  He  Is  elected  for  a term  of  two 
yearB,  Section  79*050,  RSMo  1959 , but  may  be  removed  from  office 
for  cause  shown,  as  any  other  elective  officer  of  that  city.  Section 
79*240,  RSMo  1959*  Various  statutes  provide  for  and  relate  to  the 
duties  the  city  collector  is  required  to  perform.  For  exandle.  Sec- 
tion 95.360,  RSMo  1959*  provides  as  follows 1 

"Xt  shall  be  the  duty  of  the  city  collector 
to  pay  Into  the  treasury,  monthly,  all  moneys 
received  by  him  from  all  sources  which  may  be 
levied  by  law  or  ordinance;  also,  all  licenses 
of  every  description  authorized  by  law  to  be 
collected,  and  all  moneys  belonging  to  the 
city  which  may  come  into  his  hands.  He  shall 
give  such  bond  and  perform  such  duties  as  may 
be  required  of  him  by  ordinance 

Among  other  statutory  provisions  relating  to  the  duties  of  a city 
collector  are  Sections  79*310,  94.280,  94.290,  94.230,  94.320,  and 
94.330,  RSMo  1959* 

The  city  collector,  as  all  other  officers  of  the  city.  Is  re- 
quired to  take  and  subscribe  to  an  official  oath  and  give  bond  to 
the  city  before  entering  upon  the  duties  of  his  office.  Section 
79.260  and  Section  95*3oO. 

Pursuant  to  the  foregoing  statutes  relating  to  cities  of  the 
fourth  class,  the  City  of  Jackson  has  enacted  an  ordinance  setting 
forth  the  duties  of  the  collector  and  requiring  bond  to  be  furnished. 
That  ordinance  (No.  757)  provides  in  part  as  follows: 

"(5)  COLLECTOR  TO  PAY  OVER.  It  shall  be  the 
duty  of  the  City  Collector  to  make  weekly 
deposits  In  the  City  Treasury  of  all  moneys 
received  by  him  from  all  sources,  whatever, 
which  may  be  levied  by  law  or  ordinance; 
also  all  licenses  of  every  description 
authorized  by  law  to  be  collected,  and  all 
moneys  belonging  to  the  city  which  may  come 
into  his  hands.  For  which  deposits  the  said 
collector  shall  take  receipts  from  the  City 
Treasurer  and  at  the  time  of  making  his  monthly 
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report,  he  shall  present  all  receipts  for 
the  previous  month  to  the  Treasurer,  who 
shall  give  him  duplicate  receipts  for  the 
total  month's  deposits  or  payments  to  the 
Treasurer,  and  one  of  such  receipts  shall 
be  filed  with  the  City  Clerk,  who  shall 
endorse  the  date  of  filing  thereon  and 
preserve  the  same  In  the  files  of  her  office." 

Clearly,  the  city  collector  of  Jackson,  Missouri,  Is  an 
" employee”  of  the  City  of  Jackson  whose  services  are  covered  by 
the  agreement  between  the  city  and  the  state  and  not  a self* 
employed  individual.  We  can  perceive  no  distinction  in  this 
respect  between  the  office  of  city  collector  and  that  of  any 
other  elective  officer  of  the  City  of  Jackson  who  is  covered 
by  said  agreement.  The  suggestion  has  been  made  that  there  is 
such  a distinction  based  upon  the  contention  that  the  city  col- 
lector receives  no  wages."  Under  the  facts,  there  is  no  basis 
for  such  contention. 

The  term  "wages"  is  defined  in  Section  105*300,  RSMo  1959* 
as  "all  remuneration  for  employment  as  defined  herein. " With 
respect  to  the  compensation  of  the  city  collector.  Section  79*  ~ 
270,  RSMo  1959*  provides  as  follows: 

"The  board  of  aldermen  shall  have  power 
to  fix  the  compensation  of  all  the  officers 
and  employees  of  the  city,  by  ordinance. 

But  the  salary  of  an  officer  shall  not  be 
changed  during  the  time  for  which  he  was 
elected  or  appointed." 

Ordinance  No.  757  of  the  City  of  Jackson,  above  referred 
to,  enacted  pursuant  to  the  authority  of  Section  79*270,  fixes 
the  compensation  of  the  city  collector  as  follows: 

H (6)  COMPENSATION  OF  COLLECTOR.  The  City 
Collector  shall  receive  as  full  compensa- 
tion for  his  services  remuneration  as  follows: 

One  and  one-half  (1  1/2)  per  centum  on  all 
revenue  from  water  and  light  collections) 

Three  (3)  per  centum  on  general  taxes  on 
real  and  personal  property  taxes,  licenses 
and  all  other  revenues  collected." 

From  time  to  time  thereafter,  other  ordinances  have  been 
enacted  changing  the  amount  of  the  compensation  of  the  city  col- 
lector. The  last  such  ordinance  of  which  we  have  been  informed 
is  No.  1571*  which,  to  the  extent  here  relevant,  provides  as 
follows: 
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“faction!.  That  the  compensation  of  the 
City  Collector  of  the  City  of  Jackson, 

Missouri,  shall  be  fixed  at  the  sum  of 
one  and  one-fourth  per  cent  of  the  funds 
from  all  general  taxes  levied  and  collected 
in  the  City  of  Jackson,  Missouri,  and  the 
City  Collector  shall  receive  the  further 
sum  of  one  and  one-fourth  per  cent  (l  1/4 jo) 
from  all  water  and  light  funds  collected 
in  the  City  of  Jackson,  Missouri." 

It  is  thus  apparent  that  the  city  collector  of  Jackson  re- 
ceives remuneration  for  the  services  he  performs  as  an  officer 
of  the  city.  This  remuneration  constitutes  "wages'1  as  defined 
by  the  statute.  It  is  to  be  noted  that  the  compensation  the 
collector  receives  is  a percentage  of  the  revenue  he  collects. 

This  revenue  is  money  collected  for  the  city  and  belongs  entire- 
ly to  the  city,  and  the  collector  must  account  therefor.  The 
fact  that  the  collector  is  paid  out  of  such  money  so  collected 
by  him  does  not  alter  the  fact  that  he  receives  remuneration 
or  "wages"  from  the  city  for  the  services  he  performs  on  behalf 
of  suoh  city. 

Section  105.370,  RSMo  1959,  requires  eaoh  political  sub- 
division whose  plan  has  been  approved  to  pay  to  the  trustee,  with 
respect  to  wages .contributions  in  the  amounts  and  at  the  rates 
specified  in  the  agreement.  Each  suoh  political  subdivision  is 
authorized  to  impose  upon  its  employees  as  to  covered  services 
a contribution  with  respect  to  wages  not  exceeding  the  amount 
of  the  employee  tax  which  would  be  imposed  by  the  Federal  In- 
surance Contributions  Act  and  to  deduct  the  amount  of  the  con- 
tribution from  the  wages  when  paid.  Hence,  the  city  could  have 
required  such  contribution  from  the  collector,  to  be  deducted 
from  the  commissions  payable  to  him.  Whether  it  did  so  or  not, 
the  city  is  liable  for  the  full  amount  agreed  to  be  paid.  Section 
105.370  expressly  provides)  (1)  that  contributions  collected 
from  the  employee  shall  be  paid  to  the  trustee  "in  partial  dis- 
charge of  the  liability  of  the  political  subdivision"  and  (2) 
that  failure  to  deduct  the  contribution  shall  not  relieve  the 
employer  of  liability  therefor. 

We  note  also  that  under  the  applicable  federal  law,  the 
compensation  to  which  the  city  collector  is  entitled  could  in 
no  event  be  deemed  "net  earnings  from  self-employment."  42 
U.S.C.A.  Section  411  (a),  and  26  U.S.C.A.  Seotlon  1402  (a)  de- 
fine that  term  as  meaning  the  gross  income  derived  by  an  indi- 
vidual from  any  "trade  or  business"  carried  on  by  such  indivdual. 
42  U.S.C.A.  Section  411  (c)  (l),  and  26  U.S.C.A.  Section  1402 
(c)  (l),  expressly  exclude  from  the  term  "trade  or  business" 
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the  performance  of  the  functions  of  a public  office.  Clearly, 
the  compensation  of  the  city  collector  arises  from  the  performance 
of  his  functions  as  a public  officer. 


CONCLUSION 


It  is  the  opinion  of  this  office  that  the  olty  collector 
of  the  City  of  Jackson,  Missouri,  is  an  employee  of  such  city 
and  subject  to  OASI  coverage  under  the  agreement  between  suoh 
city  and  state,  and  that  the  City  of  Jackson  is  liable  under 
such  agreement  for  all  payments  agreed  by  it  to  be  made  with 
respect  to  the  wages  of  such  employee. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  Joseph  Nessenfeld. 


Yours  very  truly. 


JM:  gn:  Jh 


THOmfl  F.  TOMEM 

Attorney  General 


INSURANCE : 


Articles  of  Incorporation  of 
Farm  and  Home  Insurance  Company. 


June  26,  1968 


Honorable  Jack  L.  Clay 
Superintendent  of  the 
Division  of  Insurance 
Jefferson  Building 
Jefferson  City,  Missouri 


Dear  Mr.  Clayi 

Pursuant  to  your  request  of  June  3,  1962.  an 
examination  haa  been  aade  of  an  executed  copy  of  Decla- 
ration of  Intention  by  original  incorporators . together 
with  proof  of  publication  of  the  sane,  to  fora  an  in- 
surance ooopany  to  be  known  as  Pam  and  llone  Insurance 
Company, 

It  is  the  opinion  of  this  office  that  the  documents 
referred  to  in  the  preceding  paragraph  are  in  conformity 
with  Sections  379.010  to  379.160.  RSMo  1999.  and  not  in- 
consistent with  the  Constitution  and  Laws  of  this  State 
and  of  the  United  States. 


The  foregoing  opinion,  which  1 hereby  approve,  was 
prepared  by  ay  Assistant.  Julian  L.  0 'Halley . 

Tours  very  truly, 


JXA'MiAT 


HOT  IBB ETON 

Attorney  Oeneral 


OPINION  NO.  251  ANSWERED  BY  LETTER. 


June  12,  1962 


Nr.  Sidney  B.  McClanahan 
Attorney  at  Law 
110  S.  Central  - Room  400 
Clayton  5,  Missouri 

Dear  Sid: 

As  you  know,  this  office  is  limited  in  the  render* 
lng  of  ''official"  opinions  to  certain  statutorily  desig- 
nated public  officials.  Therefore,  the  following  answer 
to  your  letter  of  June  4,  1962  is  in  the  nature  of  an 
unofficial  commentary,  not  an  official  opinion. 

Your  letter,  in  essence,  raises  two  questions: 

1.  Can  the  State  compensate  committee 
people  for  their  party  service?  and 

2.  Can  the  State  prohibit  such  persons 
from  holding  public  office  or  public 
Jobs  at  the  same  time? 

I will  attempt  to  answer  these  questions  under: 

a)  existing  state  law;  and 

b)  effect  of  statutory  enactment. 

I am  of  the  opinion  that  under  existing  state  laws 
neither  state  payment  of  compensation  to  committee  people, 
nor  prohibition  of  their  holding  other  public  office  is 
possible.  But  that  to  allow  these  practices,  they  could 
be  made  possible  by  statutory  enactment  and  would  not  need 
an  amendment  to  the  Constitution. 
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The  present  Missouri  Statutes,  Sections  120.750 
through  120.840,  RSMo  1959#  that  provide  for  party  commit- 
tees and  committee  people  do  not  provide  for  compensation 
of  these  public  officers.  It  has  been  well  established 
in  Missouri  that  a public  officer  is  not  entitled  to  fees 
or  compensation  unless  provided  by  statute,  Williams  v, 
Chariton  County,  85  Mo.  645,  State  ex  rel.  Linn  County  v. 
Adams,  75  S.V.  b55#  172  Mo.  1. 

The  existing  laws  do  not  prohibit  the  committee  people 
from  holding  public  office  or  jobs.  The  Constitution  of 
Missouri  has  only  one  provision  as  to  holding  two  offices 
and  that  is  in  Article  111,  Section  12: 

"No  person  holding  any  lucrative  office 
or  employment  under  the 'United  States, 
this  state  or  any  municipality  thereof 
shall  hold  the  office  of  senator  or 
representative." 

As  a committeeman  serves  without  compensation,  the 
position  is  not  a lucrative  one,  so  this  constitutional 
provision  has  no  effect  on  your  question. 

The  statutes  are  mute  on  the  question  of  holding  of 
two  offices.  The  Common  Law  which  is  followed  in  Missouri 
in  this  situation  limits  the  number  of  offices  one  can 
hold,  only  to  those  that  are  compatible  and  consistent; 
this  is  the  holding  in  State  ex  rel.  Walker  v.  Bus.  135 
Mo.  325«  In  an  opinion  oi!  this  office  to  Mr.  Andrew  J. 
Higgins,  under  date  of  October  30#  1952,  it  was  held  that 
the  office  of  a party  central  committeeman  is  not  incom- 
patible with  the  same  individual  holding  county  or  municipal 
office,  unless  specifically  prohibited  by  statute  or  the 
Constitution  of  Missouri. 

The  effect  of  a statutory  enactment  would  reach  the 
result  desired;  it  would  not  require  a constitutional  amend- 
ment. 


The  Supreme  Court  of  Missouri  held  in  Noonan  v,  Walsh, 
273  SW2d  195#  that  as  a committeeman  is  charged  with  per- 
forming  certain  functions  of  government  he  is  therefore 
a public  officer.  This  satisfies  the  requirement  that 
taxes  "may  be  levied  and  collected  for  public  purposes 
only,"  in  Article  X,  Section  3 of  the  Missouri  Constitu- 
tion, as  it  makes  party  committeemen  public  officers. 
Therefore  all  that  would  be  needed  to  compensate  these 
committee  people  would  be  a statute  passed  setting  out 
their  compensation. 
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It  would  not  require  a constitutional  amendment  but 
only  a statutory  enactment  to  prohibit  committee  people 
from  holding  other  public  office  or  public  jobs.  This 
has  been  a principle  long  established  in  Missouri.  In 
State  ex  rel.  Wingate  v,  Woodson.  41  Mo.  227*  the  Supreme 
Court  held  that  tne  State's  power  to  declare  in  life  Consti- 
tution, or  by  legislative  enactment  what  shall  constitute 
the  test  of  eligibility  to  office  Is  unquestionable.  And 
in  1896,  the  Court  held  in  State  ex  rel.  Walker  v.  Bus, 
supra,  that  where  the  holding  of  two  offices  by  the  same 
person  at  the  same  time  is  forbidden  by  the  Constitution 
or  a statute,  the  effect  is  the  same  as  in  a case  of  hold- 
ing Incompatible  offices  at  common  law. 

Therefore,  it  is  my  belief  that  under  the  existing 
laws  of  Missouri,  the  legislature  can  neither  pay  compen- 
sation to,  nor  prohibit  committee  people  from  holding 
other  public  office.  To  accomplish  these  ends,  it  would 
take  the  passage  of  a statute  setting  out  the  compensation 
and  the  prohibition.  It  would  not  be  necessary  to  have 
a constitutional  amendment  to  effect  either  proposition. 

Yours  very  truly. 


JDPsjh 


THOMAS  P.  HAOLHOW 

Attorney  General 


Opinion  No.  253  answered 
by  letter. 


June  21,  1962 


Mr.  George  H.  Morgan 
Attorney  at  Law 
Suite  207 
7546  Troost 

Kansas  City  31,  Missouri 


Dear  Mr.  Morgan: 

We  have  received  your  letter  of  June  12,  1962,  In 
which  you  request  an  opinion  concerning  several  questions 
on  the  authority  of  a school  district  to  spend  moneys  in 
connection  with  a lav;  suit  against  a classroom  teacher 
and  a high  school  principal  for  injuries  to  a student 
allegedly  sustained  as  a result  of  corporal  punishment. 


We  are  enclosing  for  your  information  a copy  of  an 
opinion  of  thi3  office  issued  June  14,  1955,  to  Honorable 
John  S.  Stevens,  Assistant  Prosecuting  Attorney,  St.  Louis 
County,  Clayton  5,  Missouri,  which  deals  with  the  right  of 
a teacher  to  inflict  corporal  punishment  upon  a pupil. 


With  respect  to  the  specific  questions  you  have  asked, 
there  are  certain  general  principles  of  law  which  are  ap- 
plicable and  controlling  in  this  situation. 

Section  l65.HO,  RSHo  1959,  states: 

"All  school  moneys  received  by  a school 
district  shall  be  dispersed  only  for  the 
purposes  for  which  they  were  levied,  col- 
lected, or  received.  * • •" 


9 A. L. R.  911  states  as  follows: 

"The  general  rule  in  this  country  is 
that  a school  district,  municipal  cor- 
poration, or  school  board  is  not,  in 
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the  absence  of  a statute  Imposing  it, 
subject  to  liability  for  injuries  to 
pupils  of  public  schools  suffered  In 
connection  with  their  attendance  thereat, 
since  such  district,  corporation,  or 
boei'd,  in  maintaining  schools,  acts  as 
an  agent  of  the  3tate,  and  performs  a 
purely  public  or  governmental  duty, 
imposed  upon  it  by  law  for  the  benefit 
of  the  public,  and  for  the  performance 
of  which  it  receives  no  profit  or 
advantage . " 

This  general  rule  as  expressed  in  9 A.L.R.  911  is 
the  law  in  Missouri  as  shown  by  Cochran  v.  Wilson,  287  Mo. 
210,  229  S.W.  1050,  and  other  Missouri  cases  cited  in 
160  A.L.R.  p.  40. 

The  annotation  in  9 A.L.R.,  at  page  920,  further 
holds  that  the  doctrine  of  respondeat  superior  has  no 
application  to  the  relation  existing  between  a board  of 
education  and  its  enployees.  Because  of  these  general 
rules  which  are  the  law  in  Missouri,  as  expressed  in  the 
authorities  cited,  the  doctrine  of  respondeat  superior  does 
not  apply  and  the  school  district  is  not  liable  for  Injuries 
to  pupils  suffered  in  connection  with  their  attendance  in 
school.  Since  there  is  no  liability  on  the  part  of  the 
school  district  and  a school  district  may  disperse  funds 
only  for  lawful  purposes,  the  school  district  has  no 
authority  to  expend  public  funds  to  employ  attorneys  to 
defend  individual  teachers  or  principals  who  have  been 
sued;  and  the  school  district  has  no  authority  to  expend 
the  public  funds  in  payment  of  damages  or  in  settlement 
of  such  a law  suit. 

1 trust  that  this  letter  and  the  authorities  olted 
will  sufficiently  answer  your  questions  so  as  to  obviate 
the  necessity  of  rendering  a formal  opinion  on  your 
questions.  We  are  always  happy  to  be  of  service  wherever 
possible. 

Very  truly  yours. 


THOMAS  P.  EAGLETON 
Attorney  General 

WWW  :gm 

cc : State  Department  of  Education 
Enclosure 


LEGISLATIVE  DISTRICT  COM-HTTEE : 
CONGHESSIONAL  DISTRICT  COMMITTEE : 


(l)  The  committeemen  and  con- 
mitteewomen  of  the  several  town- 
ships  and  of  Ward  21  which  are 
included  in  whole  or  in  part  in 

a legislative  district  of  Clay  County  compose  the  legislative  district 
committee  for  such  legislative  district.  (2)  There  is  no  requirement 
that  either  the  chairman  or  vice-chairman  of  a legislative  district 
committee  reside  within  the  legislative  district  for  which  he  or  she 
is  chairman  or  vice-chairman.  (3)  The  chairman  and  vice-chairman  of 
the  county  committee,  the  chairman  and  vice-chairman  of  each  of  the 
three  legislative  districts  into  which  Clay  County  has  been  divided 
and  the  committeeman  and  committeewoman  elected  in  the  21st  Ward  of 
Kansas  City,  constituting  a part  of  Clay  County,  are,  by  virtue  of 


July-2'7,  1962 

Honorable  William  Baxter  Waterj 
State  Senator,  17th  District 
First  National  Bank  Building 
Liberty,  Missouri 


Dear  Mr.  Waters: 
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their  election  as  such, 
members  of  the  Sixth 
Congressional  District 
Committee. 


Oo inion  Mo. 
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You  have  requested  the  opinion  of  this  office  as  follows: 


"As  a result  of  the  i960  decennial  census. 
Clay  County  became  entitled  to  three  members 
in  the  House  of  Representatives  of  the 
Missouri  General  Assembly.  Pursuant  to 
statute,  the  Clay  County  Court  has  officially 
established  said  three  legislative  districts 
and  they  are  now  in  existence. 


"This  fact  has  had  a bearing  on  the  number  of 
members  to  which  Clay  County  is  entitled  on 
the  Sixth  Congressional  Political  Committee. 
It  is  with  reference  to  this  membership  that 
I should  like  to  submit  the  following  ques- 
tions to  your  office  and  request  an  official 
opinion  therefor. 


"1.  How  are  the  respective  chairmen  and  vice- 
chairmen  of  the  legislative  district  committee, 
as  provided  for  in  paragraph  1 of  Section 
120.810  VAMS,  selected? 

"2.  What  are  the  qualifications  for  said 
chairman  and  vice-chairman,  that  is,  must 
they  be  members  of  the  overall  county 
committee? 


"3*  If  they  legally  must  be  members  of  the 
county  committee,  what  method  of  selection 
Is  to  be  followed  if  there  be  not  a sufficient 
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number  of  the  members  of  the  county  committee 
residing  in  said  legislative  district  so  as  to 
provide  a chairman  and  vice-chairman? 

"4.  Clay  County  includes  three  legislative 
districts  and  a part  of  Kansas  City  located 
therein.  With  Clay  County  being  a part  of 
the  Sixth  Congressional  District,  how  many 
members  is  said  county  entitled  to  have  on 
said  Congressional  Political  Conmlttee  under 
the  provisions  of  said  paragraph  4 of  Section 
120.810  VAMS? 

Section  120.810,  RSMo  1959#  provides  for  a legislative 
district  committee  in  all  counties  having  more  than  one  legisla- 
tive district.  In  those  counties  entitled  to  only  one  represen- 
tative, no  provision  is  made  for  a legislative  district  committee, 
for  the  obvious  reason  that  such  county  has  no  legislative  district 
as  such.  The  only  provisions  in  our  constitution  and  statutes  for 
districts,  in  connection  with  representatives  in  the  Missouri  Legis- 
lature, concern  counties  entitled  to  more  than  one  representative. 

In  such  situation,  the  county  Is  required  to  be  divided  into  dis- 
tricts. Article  III,  Sections  2,  7#  and  9,  Constitution  of  Missouri 
and  Sections  22.040  and  22.050,  RSMo  1959.  There  is  no  provision 
for  districting  the  entire  House  of  Representatives  comparable  to 
that  with  respect  to  State  Senators . As  to  the  latter,  senatorial 
districts  as  such  are  created  and  exist  even  when  the  boundaries 
thereof  are  coextensive  with  the  boundaries  of  a single  county. 
Article  III,  Sections  5 and  7#  Constitution  of  Missouri.  It  is 
for  such  reason  that  paragraph  3 of  Section  120.810  makes  no 
reference  to  representative  districts  coextensive  with  a single 
county,  while  providing  for  congressional,  senatorial  and  Judicial 
districts  coextensive  with  a single  county. 

In  determining  the  method  of  selection  and  the  qualifica- 
tions of  the  respective  chairman  and  vice-chairman  for  each 
of  the  legislative  districts  in  Clay  County,  Section  120.810 
must  be  read  together  with  Section  120.800,  RSMo  1959.  Originally 
both  sections  were  a part  of  a single  act  enacted  in  1923. 

Section  120.800  was  amended  in  1949  (H.B.  2063)  to  provide 
that  the  county  chairman  and  vice  chairman  shall  be  members 
of  the  congressional  committee,  and  Section  120.810  was  amended 
in  1953  to  read  in  itB  present  form.  (Laws  1953#  p.  734.) 
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We  note  that  Section  120.800  provides  that  the  county 
committee  shall  be  composed  of  the  committeemen  and  committee- 
women  elected  in  the  several  townships,  or  voting  districts, 
at  the  August  primary  next  preceding  and  shall  meet  at  the 
county  seat  on  the  third  Tuesday  in  August  of  the  year  in 
which  the  primary  election  is  held,  and  organize  by  the 
election  of  one  of  its  members  a3  chairman  and  one  of  its 
members  as  vice-chairman,  one  of  whom  shall  be  a woman.  Pro- 
vision is  also  made  therein  for  the  election  of  a secretary 
and  a treasurer,  who  may  or  may  not  be  members  of  the  committee. 

After  the  county  committee  has  completed  its  organization 
as  aforesaid,  then  under  the  provisions  of  Section  120.810, 
in  counties  such  as  Clay  County,  an  election  is  held  by  the 
members  of  the  legislative  district  committee  ’'at  the  same 
time"  (i.e.,  the  third  Tuesday  in  August)  for  the  selection 
of  a chairman  and  a vice-chairman  for  each  legislative  district. 
Although  the  statute  does  not  spell  out  in  so  many  words  how 
such  legislative  committee  shall  be  constituted,  the  clear 
in£>ort  of  the  statutes  relating  to  the  various  party  committees 
is  that  each  such  legislative  district  shall  be  composed  of  the 
committeemen  and  committeewomen  elected  in  the  several  townships 
and  wards  included  in  whole  or  in  part  in  such  district.  It  is 
of  course  possible  that  one  or  more  of  such  committeemen  and 
committeewomen  will  not  be  a resident  of  a legislative  district, 
and  that  the  same  committeeman  and  commit teewoman  may  be  members 
of  two  or  more  legislative  districts.  However,  such  fact  has  no 
bearing  upon  the  membership  of  such  committeeman  and  committee- 
woman  in  the  legislative  district  committees  for  all  legislative 
districts  of  which  their  township  or  ward  is  a part. 

It  follows  from  the  foregoing  that  each  legislative  district 
committee  is,  in  effect,  a subcommittee  of  the  county  committee, 
such  subcommittee  consisting  of  all  committeemen  and  committee- 
women  elected  in  townships  and  wards  included  in  whole  or  in 
part  in  the  legislative  district.  Each  legislative  district 
committee,  at  the  time  specified,  is  required  to  elect  from  its 
membership  a chairman  and  a vice-chairman,  one  of  whom  must  be 
a woman,  for  such  legislative  district.  The  statute  does  not 
prescribe  residence  in  the  legislative  district  a3  a qualifica- 
tion for  the  office  of  chairman  and  vice-chairman.  All  that  is 
necessary  is  that  such  officers  be  members  of  the  legislative 
district  committee  and  that  one  of  them  must  be  a woman.  The 


-3- 


Honorable  William  Baxter  Waters 


fact  that  the  statute  expressly  provides  that  the  secretary 
and  treasurer  need  not  be  members  of  the  committee  further 
evidences  the  legislative  intent  that  the  chairman  and  vice- 
chairman  must  be  members  thereof. 

Hence,  in  answer  to  your  first  three  questions,  we  are 
of  the  opinion  that  the  chairman  and  vice-chairman  for  each 
of  the  three  legislative  districts  in  Clay  County  are  elected 
immediately  following  the  organization  of  the  county  central 
committee  by  those  members  of  the  county  committee  who  are 
committeemen  and  committeewomen  from  the  townships  and  Ward  21 
conqposing  in  whole  or  in  part  each  such  legislative  district, 
that  said  chairman  and  vice-chairman  must  be  members  of  said 
legislative  district  committee  but  need  not  reside  in  said 
district,  and  that  one  of  said  officers  must  be  a woman. 

Your  final  question  relates  to  the  number  of  members 
to  which  Clay  County  is  entitled  on  the  congressional  committee 
for  the  Sixth  Congressional  District.  liider  the  provisions  of 
both  Paragraph  2 of  Section  120.810  and  Section  120.800,  the 
county  chairman  and  vice-chairman  are,  by  virtue  of  his  and 
her  election  as  such,  members  of  the  party  congressional  com- 
mittee. In  addition.  Paragraph  2 of  Section  120.810,  provides 
that  where  a county  forming  a part  of  a congressional  district 
has  more  than  one  representative  district,  then  the  chairman 
and  vice-chairman  of  each  of  the  legislative  districts  in  said 
county  shall  be  a member  of  the  congressional  district  committee. 
Paragraph  4 of  Section  120.810,  to  the  extent  here  relevant, 
provides  that  the  congressional  district  committee  of  a dis- 
trict which  shall  be  composed  in  part  of  a part  of  a city  shall 
include  as  members  thereof  the  ward  committeeman  and  committee- 
woman  for  such  ward:,  included  in  whole  or  in  part  in  such  part 
of  the  city  forming  a part  of  the  district.  You  have  informed 
us  that  Ward  21  of  Kansas  City,  located  in  Clay  County,  consti- 
tutes a part  of  the  Sixth  Congressional  District.  Therefore, 
under  the  express  provisions  of  said  Paragraph  4,  the  committee- 
man and  committeewoman  from  Ward  21  of  Kansas  City  are  required 
to  be  included  as  members  of  the  Sixth  Congressional  District 
committee  in  addition  to  the  county  and  legislative  district 
chairmen  and  vice-chairmen. 


CONCLUSION 


It  Is  the  opinion  of  this  office:  (l)  The  committeemen 
and  committeewomen  of  the  several  townships  and  of  Ward  21 
which  are  included  in  whole  or  in  part  in  a legislative  district 
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of  Clay  County  compose  the  legislative  district  committee  for  Buch 
legislative  district.  (2)  Immediately  following  the  organization 
of  the  county  committee,  the  members  of  each  legislative  district 
in  Clay  County  shall  elect  one  of  its  members  as  chairman  and  one 
of  its  members  as  vice-chairman,  one  of  whom  must  be  a woman.  There 
is  no  requirement  that  either  the  chairman  or  vice-chairman  of  a 
legislative  district  conmittee  reside  within  the  legislative 
district  for  which  he  or  she  is  chairman  or  vice-chairman.  (3)  The 
chairman  and  vice-chairman  of  the  county  committee,  the  chairman 
and  vice-chairman  of  each  of  the  three  legislative  districts  Into 
which  Clay  County  has  been  divided  and  the  committeeman  and 
committeewoman  elected  in  the  21st  Ward  of  Kansas  City,  constituting 
a part  of  Clay  County,  are,  by  virtue  of  their  election  a3  such, 
members  of  the  Sixth  Congressional  District  Committee. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  Joseph  Nessenfeld. 

Yours  very  truly. 


JHsgm 


mm 

Attorney  General 


INSURANCE: 


Articles  of  Incorporation  of 

Midwest  National  Life  Insurance  Company 


Jim?  86,  1962 


Honorable  Jac*c  L.  Clay 
Superintendent  of  the 
Division  of  Insurance 
Jeff or son  Building 
Jefferson  City,  Kioaourl 

Dear  Sir: 

Receipt  is  acknowledged  of  your  letter  of  June  2$, 
1962,  with  which  you  submitted  to  this  offloe  an  executed 
copy  of  Declaration  of  Intention  of  original  incorporators 
of  the  proposed  Midwest  Rational  Life  Insurance  Cojapany, 
which  Declaration  of  Intention  also  include**  a copy  of  the 
articles  of  incorporation  of  such  corporation  to  be  foitaed 
under  the  provisions  of  Chapter  376.  RoHo  I959.  Also  for- 
ward*d  with  your  forct&l  request  for  an  opinion  concerning 
tho  docufc*tt*tt  heretofore  referred  to  was  proof  of  publics^ 
tlon  of  saife  as  required  by  Section  376.07b,  fuJto  1959. 

An  e*a».i*jatlon  of  tJ*e  documents  referred  to  in  tnu 
precedi***,  puruarepii  has  beer*  aade  so  required  by  Section 
370.070,  ASHs  1 Syj,  and  it  Is  the  opinion  of  this  of  flea 
that  the  same  are  found  to  be  in  accordance  with  the  pro- 
vlslons  of  Sections  376. CIO  to  370.676.  A-Ho  1959,  and  not 
Inconsistent  with  the  constitution  and  laws  of  this  Stats 
and  the  United  abates. 

The  foregoing  opinion,  whion  1 hereby  approve,  was 
prepared  by  ay  Assistant,  Julian  l,.  O'Halley. 

Yours  very  truly. 


JItf'NtAT 


i\  sm are? 

Attorney  Jeneral 


MOTOR  VEHICLES: 

HIGHWAY  DEPARTMENT: 

STATE  HIGHWAY  DEPARTMENT : 
AGRICULTURAL  IMPLEMENTS : 

ROAD  MACHINERY: 

ROAD  MATERIALS: 

PERMIT  FOR  OPERATION  OF  MOTOR 
VEHICLES  TEMPORARILY  TRANS- 
PORTING: 


A hauler  regularly  transporting 
motor  vehicles  carrying  agricultural 
implements  or  road  making  machinery 
or  road  materials  must  obtain  permit 
if  dimensions  exceed  statutory 
authorization.  No  permit  required 
for  such  hauler  not  regularly  engaged 
in  such  transporting. 


July  11,  1962 


Honorable  Robert  L.  Hyder 
Cnief  Counsel 
Sta^e  Highway  Commission 
Jefferson  City,  Missouri 

Dear-  Mr.  Hyder: 

This  is  in  answer  to  your  letter  of  recent  date 
in  which  you  ask  for  a formal  opinion  as  to  the  neces- 
3_ty  for  a permit  for  the  operation  of  motor  vehicles 
transporting  agricultural  implements  or  road  machinery 
or  road  materials,  where  the  dimensxons  of  such  vehi- 
cles, including  loads,  exceed  the  dimensions  author- 
ized by  Section  304.170,  RSMo  1959. 

Section  304.1^0  provides  as  follows: 

1.  No  vehicle  operated  upon  the 
highways  of  this  state  snail  have 
a width,  including  load,  in  excess 
of  ninety-3ix  inches,  except  clearance 
lights,  rear  view  mirrors  or  other 
accessories  required  oy  federal, 
state  or  city  law  or  regulation. 

2.  No  vehicle  operated  upon  the 
highways  of  thj.3  state  3hall  have 

a height,  incl~d_ng  load,  in  excess 
of  twelve  and  one-naif  feet. 

3.  No  s_ngle  motor  vehicle  operated 
upon  the  highways  of  this  state  shall 
nave  a length,  including  load,  in  ex- 
cess of  thirty-five  feet. 

4.  No  bus  or  trackless  trolley  coacn 
operated  upon  the  highways  of  this 
state  shall  have  a length  in  excess 
of  forty  feet. 
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5.  No  combination  of  vehicles  operated 
upon  the  highways  of  this  state  shall 
have  an  overall  length,  unladen  or  with 
load,  in  excess  of  fifty  feet. 

6.  These  restrict  ions  siall  not  apply 
to  agricultural  implements  operating 
occasionally  on  the  highways  for  short 
distances,  or  to  vehicles  temporarily 
transporting  agricultural  implements 
or  road  making  machinery,  or  road  ma- 
terials, or  towing  for  repair  purposes 
vehicles  that  have  become  disabled 
upon  the  highways. 

Section  304.200,  the  authority  for  the  issuance  of 
permits  by  the  State  Highway  Department  for  vehicles  ex- 
ceeding the  dimensions  3et  out  in  Section  304.1(0,  pro- 
vides in  part  a3  follows: 

1.  The  chief  engineer  of  the  state 
highway  department,  whenever  in  his 
opinion  the  public  safety  or  public 
interest  so  justifies,  may  issue 
special  permits  for  vehicles  exceed- 
ing the  limitations  on  width,  lengtn, 
height  and  weight  herein  specified. 

Such  permits  shall  be  issued  only 
for  a single  trip  or  for  a definite 
period,  not  beyond  the  date  of  expi- 
ration of  the  vehicle  registration 
and  shall  designate  the  highways 
and  bridges  which  may  be  used  under 
the  authority  of  such  permit. 

From  the  plain,  clear  unequivocal  language  found  in 
Section  304.170  (6)  there  is  no  restriction  upon  the  vehi- 
cles therein  enumerated  and  such  vehicles  do  not  require 
a permit  when  such  vehicles  exceed  the  dimensions  set  out 
in  Section  304.170,  3ince  such  restrictions  simply  do  not 
apply  to  the  vehicles  set  out  in  Section  304.170  (6).  How- 
ever, the  real  problem  in  this  connection  arises  in  determin- 
ing what  vehicles  do  come  within  the  exception  set  out  in 
Section  304.170  (6). 
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In  the  case  of  Park  Transportation  Company  v.  Mis- 
souri State  Highway  Commission  et  al,  60  SW2d  388*  the 
Supreme  Court  of  Missouri  en  banc  decided  a case  in  which 
a suit  was  brought  by  a "contract  hauler"  against  the 
State  Highway  Commission  asking  for  an  injunction  against 
such  ConHnission  bottomed  upon  the  allegation  that  the 
State  Highway  Commission  had  promulgated  a rule  which 
was  unauthorized  under  the  provisions  of  Section  30^.170 
(6).  The  allegation  was  that  the  State  Highway  Commis- 
sion had  notified  the  Company  that  it  would  not  issue 
a permit  for  such  Company  to  haul  overlength  or  over- 
width loads  of  road  building  machinery  or  materials  except 
from  a point  where  the  road  building  machinery  or  material 
had  been  transported  by  rail  to  a place  as  close  as  pos- 
sible to  the  actual  point  of  road  construction.  The 
contract  hauler  further  alleged  that  such  hauler  was 
in  the  business  of  hauling  road  material  by  truck  on 
public  highways  over  irregular  routes  in  the  State  and 
occasionally  overlength  loads  were  required  to  be  trans- 
ported. The  Supreme  Court  affirmed  the  trial  court • a 
denial  of  the  issuance  of  an  injunction  in  this  law  suit 
and  held  that  the  contract  hauler  in  this  case  did  not 
show  that  such  hauler  came  within  the  exemptions  of 
Section  30^.170  (6),  and  further  held  that  the  phrase 
"temporarily  transporting'  referred  to  the  use  made  of 
the  highway  and  not  temporary  necessity  of  a hauler  in 
being  required  to  make  a trip  with  a load  *1  excess  of 
the  length  authorized  by  law. 

The  Court  said,  l.c.  392: 

••  * * * The  expression  'temporarily 
transporting*  as  used  in  the  statute 
is  a definition,  a term  of  legal 
signification,  to  be  Interpreted 
as  a matter  of  law.  The  duty  is 
imposed  by  the  statute  upon  a fact- 
finding agency  to  determine  when 
the  facts  of  a given  situation  meet 
the  legal  definition  and  authorize 
the  transportation.  Appellant  3eems 
to  hold  the  view  that  its  own  tempo- 
rary necessity  1b  the  same  thing  as 
temporarily  transporting,  notwith- 
standing they  are  distinctly  dif- 
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ferent.  It  is  quite  apparent  that 
the  latter  expression  refers  to  the 
use  made  of  the  highways,  and  Implies 
that  the  use  in  any  particular  instance 
is  of  short  duration  and  frequency  as 
compared  with  the  ordinary  use  of  the 
highways  by  motortrucks,  with  a cor- 
responding limitation  of  interference 
with  other  traffic  and  of  wear  and 
strain  on  the  highways.  * * * 

It  appears  that  the  Supreme  Court  In  so  holding  made 
a determination  that  to  come  within  the  exemption  of  Section 
304.170  (6),  a hauler  must  not  be  regularly  engaged  in  the 
business  of  transporting  agricultural  implements  or  road 
making  machinery  or  road  materials,  but  to  come  with  the 
exemption,  a hauler  must  be  one  who  makes  only  an  Infrequent 
trip  transporting  such  machinery  or  materials  and  who  is 
not  regularly  engaged  In  such  business. 

If  a hauler  is  regularly  engaged  in  transporting  agri- 
cultural machinery,  road  building  machinery,  or  materials, 
he  must  obtain  a special  permit  under  provisions  of  Section 
304.200,  if  he  wishes  to  transport  loads  exceeding  the  di- 
mensions authorized  by  Section  304.170. 

The  opinion  of  the  Attorney  General  issued  under  date 
of  July  31,  1947,  to  Colonel  Hugh  H.  Waggoner,  the  conclusion 
of  which  held  that  persons  operating  motor  vehicles  on  the 
highways  of  this  state,  the  dimensions  of  which  in  width, 
height  or  length,  exceed  those  prescribed  by  statute  must 
obtain  a special  permit  from  the  chief  engineer  of  the  State 
Highway  Department,  even  though  such  operation  is  for  the 
purpose  of  temporarily  transporting  agricultural  implements, 
or  road  making  machinery  or  road  materials  is  hereby  with- 
drawn. 


CONCLUSION 


It  is  the  opinion  of  this  office  that  a hauler  regularly 
transporting  upon  the  highways  of  this  State  in  motor  vehi- 
cles, agricultural  Implements  or  road  making  machinery  or 
road  materials,  must  obtain  permits  from  the  chief  engineer 
of  the  State  Highway  Department  before  being  authorized  to 
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transport  over  the  highways  of  this  State,  a motor  vehi- 
cle including  load,  which  exceeds  the  dimensions  3et  out 
in  Section  30^.170.  It  is  further  the  opinion  of  this 
office  that  a permit  is  not  required  to  authorize  a hauler 
not  regularly  engaged  in  the  business  of  transporting 
agricultural  implements  or  road  making  machinery  or  road 
materials  to  make  an  Infrequent  trip  transporting  such 
machinery  or  materials  in  a vehicle,  including  load  which 
exceeds  the  dimensions  authorized  by  Section  30^.170. 

This  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  C.  B.  Bums,  Jr. 

Very  truly  yours. 


ftfbMAS  K £AGLfiT6il 
Attorney  General 


CEli:  Jh 


September  17,  1962 


Opinion  No.  263  answered  by 
letter.  (Denman) 


Honorable  John  Hoemer 
Prosecuting  Attorney 
Webster  County 
Marshfield,  Missouri 

Dear  Mr.  Hosmer: 

This  letter  Is  In  response  to  your  letter  to  this 
office  of  June  24,  1962,  requesting  an  opinion  upon  the 
following  questions  submitted  In  an  enclosed  letter  to 
you  from  Glenn  H.  Ventllng,  Collector  of  Revenue,  Webster 
County: 


"I  have  a case  of  a man  purchasing 
40  acres  at  a tax  sals  in  1946.  The 
tax  certificate  was  issued  in  his 
name  only.  He  Is  now  deceased,  and 
his  widow  has  the  tax  certificate, 
but  the  deed  was  never  Issued.  They 
have  been  paying  the  taxes  all  this 
time,  but  are  5 years  delinquent  each 
year. 

Question: 

1.  Can  1 Issue  a Collectors  Deed  on 
the  tax  certificate  which  they  have? 

2.  If  so.  In  whose  name  would  the 
title  be? 

3.  If  not,  whose  property  Is  It  now? 

4.  What  Is  the  tax  status,  can  It  be 
sold  for  taxes?” 
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In  an  opinion  of  this  office  Issued  on  June  22, 

1949,  to  the  Honorable  Bryan  Tout,  County  Audit  Super- 
visor, Office  of  the  State  Auditor,  a copy  of  which  Is 
enclosed  herein,  it  was  concluded  that  a purchaser  of 
property  at  a delinquent  tax  sale  loses  all  right  and 
title  to  the  property  if  such  purchaser  or  his  heirs 
and  assigns  does  not  cause  a deed  to  be  executed  and 
placed  on  record  in  the  proper  county  within  four  (4) 
years  from  the  date  of  Bale  as  provided  in  Section 
140.110,  RSMo  1959. 

We  have  researched  the  more  recent  cases  and  con- 
clude the  law  as  set  out  in  the  enclosed  opinion  has 
not  been  changed.  See  Journey  v.  Mil  or  (1952)  Mo., 

250  SW2d  164,  wherein  the  Court  after  citing  the  statute 
in  question  stated,  l.c.  165: 

"The  apparent  purpose  of  this  statute 
is  to  require  the  holder  of  a certifi- 
cate of  purchase  to  obtain  a deed  within 
the  specified  period  or  lose  his  right 
to  either  a deed  or  reimbursement  and 
thus  settle  the  title,  which  otherwise 
remains  indefinite  within  that  period." 

In  answer  to  your  specific  questions,  it  is  our 
opinion: 

1.  A collector*  deed  on  the  tax  certificate  may 
not  be  issued  after  four  (4)  years  from  the  date  of  sale; 

2.  Not  applicable  by  reason  of  our  answer  to  ques- 
tion one; 

3.  Me  offer  no  opinion  as  to  the  ownership  of  the 
property  as  this  question  is  not  within  the  purview  of 
the  county  collector's  office; 

4.  Said  property  may  be  sold  any  time  there  are 
delinquent  taxes  as  provided  in  Section  140.150  et  seq. 

Yours  very  truly. 


THOTK3  T:  gJMLETOK 
Attorney  Oeneral 


JriPxJH 


Opinion  No.  26*4  answered 
by  letter.  (Waldo) 


July  5,  1962 


Honorable  Stewart  E.  Tatum 
Prosecuting  Attorney 
Jasper  County 
Joplin,  Missouri 

Dear  Mr.  Tatum: 

This  Is  In  answer  to  a letter  from  Ben  F.  Pyle, 

Assistant  Prosecuting  Attorney,  dated  June  27*  1962,  In 
which  an  opinion  Is  requested  concerning  the  closing  of 
a school  In  a common  school  district  and  the  transporta- 
tion of  the  pupils  to  another  school. 

We  are  enclosing  a copy  of  an  opinion  of  this  office 
Issued  on  October  12,  1943*  to  Honorable  John  H.  Keith, 
Prosecuting  Attorney  of  Iron  County,  Ironton,  Missouri. 

This  previous  opinion  3ets  out  three  different  situa- 
tions In  which  a school  may  be  closed  and  the  pupils 
transported. 

One  of  these  situations  is  under  Section  10464,  RSMo 
1939*  which  is  now  Section  161.120,  RSMo  1959*  and  this 
is  the  section  to  which  you  refer  In  your  letter.  This 
section  Is  probably  not  applicable  to  your  situation 
since  it  deals  with  a district  which  has  an  average 
dally  attendance  of  less  than  fifteen  pupils  and  In  your 
letter  the  district  Involved  has  an  average  dally  attend- 
ance In  excess  of  twenty  pupils. 

Another  situation  la  under  Section  10324,  RSMo  1939, 
which  Is  now  Seotion  165.013,  RSMo  1959.  From  the  facts 
stated  In  your  letter,  we  do  not  know  whether  this  section 
will  apply  to  your  situation  since  It  deals  with  districts 
having  fewer  than  twenty-five  children  and  although  you 
state  that  the  district  concerned  has  In  excess  of  twenty 
pupils,  we  do  not  know  whether  It  has  fewer  than  twenty- five. 
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The  other  situation  Is  under  Section  10457,  RSMo  1939, 
which  Is  now  Section  161.100,  RSMo  1959.  The  application 
of  this  section  will  depend  upon  the  facts  of  the  situation 
In  your  local  districts. 

In  your  letter  you  want  to  know  whether  an  opinion  will 
be  granted  by  this  office.  Strictly  speaking,  this  office 
la  required  by  Section  27.040,  RSMo  1959#  to  render  opinions 
to  the  prosecuting  attorneys  only  upon  questions  of  law  rela- 
tive to  their  respective  offices  or  the  discharge  of  their 
duties,  and  we  doubt  that  It  Is  a part  of  the  official 
duties  of  a prosecuting  attorney  to  advise  a member  of  the 
board  of  directors  of  a common  school  district.  However, 
we  are  always  happy  to  be  of  assistance  In  any  way  possible 
and  we  hope  that  this  copy  of  the  previous  opinion  of  this 
office  will  be  helpful  to  both  you  and  Mr.  Osborne.  We  trust 
that  an  examination  of  the  facts  of  your  situation  In  the 
light  of  these  various  sections  of  the  law  will  give  you  the 
answer  you  need. 

If  we  can  be  of  any  further  assistance,  please  feel  free 
to  contact  us  again  In  this  matter. 

Very  truly  yourB, 


TOWS  F.  EAGDSTOM 

Attorney  General 


wwvrtgm 

Enclosure 


CONSTITUTIONAL  AMENDMENT:  Ballot  title  for  constitutional  amend- 

ST.  LOUIS  BOROUGH  PLAN:  ment  by  Initiative  petition  relating 

BOROUGH  PLAN:  to  the  so-called  Borough  Plan  uniting 

the  City  of  St.  Louis  and  St.  Louis 
County  to  be  submitted  to  the  voters 
on  November  6,  1962 . 


OPINION 


July  5,  1962 


Honorable  Warren  E.  Hearaes 
Secretary  of  State 
Capitol  Building 
Jefferson  City,  Missouri 

Dear  Mr.  Hearaes; 

With  respect  to  your  request  dated  June  29#  1962,  for 
an  appropriate  ballot  title  of  the  initiative  petition  for 
constitutional  amendment,  commonly  known  as  the  "Borough 
Plan",  we  wish  to  advise  you  that  this  office  has  concluded 
that  Section  125.030  is  the  applicable  section  of  the 
statutes • 

A ballot  title  has  been  prepared  and  the  same  is  as 
follows: 

"Uniting  St.  Louis  City,  St.  Louis 
County,  municipalities  and  districts 
therein,  except  school  districts, 
under  new  government]  providing  char- 
ter-making power,  initial  charter] 
related  provisions." 


Yours  very  truly. 


Attorney  General 


JOS  t ml 


OPINION  REQUEST  NO.  267  answered  by  letter 
(Kings land) 


July  6,  1962 


Honorable  George  H.  Morgan, 

Representative 

8th  District  Jackson  County, 

7546  Troost, 

Kansas  City  31*  Missouri 
Dear  Mr.  Morgan: 

This  is  in  answer  to  your  letter  dated  June  29#  1962 
requesting  our  opinion  as  to  whether  a man  who  pleaded  guilty 
in  Circuit  Court  of  Jackson  County  in  1945  to  the  charge  of 
leaving  the  scene  of  an  accident,  and  pursuant  to  this  con- 
viction was  fined  $100,  can  now  hold  a county  office. 

For  the  purpose  of  this  opinion  we  shall  assume  that  the 
offense  to  which  the  person  pleaded  guilty  was  a felony.  We 
Bhall  further  assume  that  the  county  office  aspired  to  is  an 
office  of  honor,  profit  and  trust* 

Initially,  it  is  to  be  noted  there  are  no  general  dis- 
enfranchisement statutes  for  felony  convictions.  That  is  to 
say,  a felony  conviction  does  not  automatically  forfeit  the 
right  of  the  person  so  convicted  to  hold  office.  It  is  only 
for  specified  convictions  that  Missouri  statutes  forfeit  this 
privilege.  Sections  557.490,  558.130,  559.470,  56O.6IO, 
561.340  and  564.710,  RSMo  1959. 

The  conviction  in  question  occurred  in  1945.  At  that 
time  the  felony  "Leaving  the  Scene  of  an  Accident"  appeared 
in  Chapter  45,  RSMo  1939,  entitled  "Motor  Vehicles".  This 
chapter  contained  no  disenfranchisement  statute  for  any  con- 
victions for  felonies  under  the  chapter.  Therefore,  at  the 
time  this  plea  of  guilty  was  entered  in  1945  there  was  no 
forfeiture  of  the  right  to  hold  office  connected  with  it. 
However,  the  subsequent  legislative  history  of  this  felony 
shows  that  in  the  statutory  revision  of  1949  this  section 
was  repealed  and  reenacted  as  part  of  Chapter  564,  RSMo  1949, 
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entitled  "Offenses  against  Public  Health  and  Safety."  This 
revision  statute  was  effected  by  House  Bill  2154.  The  wording 
of  the  statute  was  not  changed.  Chapter  564,  RSMo  1959*  contains 
a general  disenfranchisement  section  which  reads  as  follows  (Sec- 
tion 564.710)* 


"Every  person  who  shall  be  convicted  of 
any  felony  punishable  under  any  of  the 
provisions  of  this  chapter,  shall  be 
thereby  disqualified  from  holding  any 
office  of  honor,  profit  or  trust,  or 
voting  at  any  election  within  this  state." 

This  disenfranchisement  statute  was  enacted  in  1879  and  has  re- 
mained unchanged  through  the  various  revisions  to  date.  In  the 
1949  revision,  when  the  felony  of  "Leaving  the  Scene  of  an  Acci- 
dent" was  incorporated  in  Chapter  564,  the  Legislature  evidenced 
no  intent,  generally  or  specifically,  that  the  disabling  section 
(564.710,  supra)  was  to  apply  retrospectively  to  this  newly  in- 
cluded felony. 

Section  1.12C,  RSMo  1949*  provided: 

"The  provisions  of  any  law  or  statute 
which  is  reenacted,  amended  or  revised, 
so  far  as  they  are  the  same  as  those  of 
prior  laws,  shall  be  construed  as  a 
continuation  of  such  laws  and  not  as 
new  enactments." 

In  the  Interpretation  of  this  section  Missouri  courts  have 
consistently  held  that  absent  specific  legislative  intent  evidenced 
in  the  reenactment,  the  statute  is  continued  with  the  same  force 
and  meaning  as  originally  enacted.  In  the  case  of  Kern  vs.  Supreme 
Council  American  Legion  of  Honor,  67  SW  253,  1.  c.  255,  the  Court 
stated* 


"In  other  words  all  laws  must  be  pre- 
scribed by  law  making  power  and  it  is 
not  within  the  power  of  a later  assembly 
to  declare  that  a prior  assembly  meant 
something  it  did  not  say  in  the  laws 
enacted  by  it.  * * *" 
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See  also  the  recent  case  of  Kansas  City  vs.  Travelers  Insurance 
Company,  284  SW  2d  874,  878(4]  where  the  Kansas  City  Court  of 
Appeals  stated: 


"Furthermore,  a section  or  an  Act 
should  not  be  construed  or  consider- 
ed as  a new  section  or  a new  Act  by 
reason  of  It  being  Inserted  In  the 
Revised  Statutes.  It  Is  simply  con- 
tinued with  the  same  force  and  meaning 
as  originally  enacted.  (Citing  cases). " 

In  the  oase  of  Hatcher  vs.  Hall,  292  SW  2d  6l9j  623,  the 
Springfield  Court  of  Appeals  noted: 

"Recognizing  the  well-established 
principle  that  inclusion  of  an  ex- 
isting law  in  a statutory  revision 
operates  only  as  a continuance  of 
its  existence  and  not  as  a new  en- 
actment and  that  such  law  must  be 
construed  with  reference  to  other 
statutes  as  of  the  date  of  its 
original  enactment,  * * 

Certainly  when  this  conviction  was  effected  in  1945  there 
was  no  disability  against  holding  public  office  enacted  with  it. 
It  can  be  readily  seen  that  "force  and  meaning  of  the  statute" 
would  be  enlarged  if  it  were  to  be  construed  that  the  subsequent 
insertion  of  a statute  in  a chapter  containing  a general  dis- 
enfranchisement section  brought  It  into  the  purview  of  the 
latter  disabling  section.  It  would  also  violate  the  principle 
of  law  noted  above,  that  the  statute  is  to  be  construed  with 
reference  to  other  statutes  as  of  the  date  of  its  original  en- 
actment. There  is  no  language  in  Section  564.710  giving  any 
indication  that  the  Legislature  intended  this  section  to  operate 
retrospectively  to  Include  the  felony  "Leaving  the  Scene  of  an 
Accident." 

It  is,  therefore,  the  opinion  of  this  office  that  a person 
convicted  in  1945  of  the  felony  of  "Leaving  the  Scene  of  an 
Accident" can  qualify  for  and  hold  a county  office. 

Yours  very  truly. 


RDK-.MW 


mamm  mam 

Attorney  General 


JUVENILES 
JUVENILE  COURTS 
TRAINING  SCHOOLS 
EOARD  OP  TRAINING  SCHOOLS 

MINORS 
CHILDREN 
PARENTAL  RIGHTS 
SERVICE 

cannot  employ  same. 


Juvenile  court  cannot  commit  boy  over  17  to 
State  Training  School  even  if  chilu  is  under 
jurisdiction  of  court.  Juvenile  court  may 
exercise  jurisdiction  over  child  for  viola- 
tion of  law  when  child  has  been  paroled  by 
State  Board  of  Training  Schools.  After 
filing  a petition  for  termination  of  parental 
rights,  parents  must  be  notified  of  right  to 
counsel,  and  counsel  appointed  if  parents 
Parents  in  federal  prisons  outside  Missouri  sum- 


moned by  mall  or  personal  service  as  provided  in  Sec.  5^6. 160. 


OPINION  NO.  270 


November  13,  1§62 


Honorable  Lon  J.  Lewis 
Prosecuting  Attorney 
Audrain  County 
Mexico,  Missouri 

Dear  Mr.  Lewis: 


This  is  in  answer  to  your  letter  of  recent  date 
requesting  an  opinion  from  this  office  in  regard  to  three 
specific  factual  situations,  the  first  of  which,  with 
question  in  reference  thereto,  reads  as  follows: 

"A  boy  16  years  of  age  committed  the 
offense  of  burglary.  He  was  made  a 
ward  of  the  Audrain  County  Juvenile 
Court  and  placed  under  the  supervision 
of  the  Juvenile  officer.  That  status 
continued  until  a short  time  after  the 
boy’s  seventeenth  birthday,  when  he 
participated  in  another  burglary.  Does 
the  Juvenile  Court  of  said  county  have 
authority  to  commit  this  minor  to  the 
State  Board  of  Training  Schools?" 

In  answering  your  foregoing  inquiry,  your  attention 
is  directed  to  Section  211.191  of  Chapter  211,  RSMo  1959, 
which  pertains  to  juvenile  courts . Said  section  states 
a3  follows: 

"Nothing  in  sections  211.011  to  211.431 
shall  be  construed  to  repeal  any  part  of 
the  law  relating  to  the  state  training 
school  for  girls  or  the  state  training 
school  for  boys;  and  in  all  commitments 
to  either  of  these  institutions  the  law 
in  reference  to  them  shall  govern." 
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Chapter  21$,  R3Mo  1955/  deals  with  the  law  relating 
to  the  Missouri  State  Training  School  for  Boys  and  Section 
219.160  pertains  to  the  statutory  provisions  thereof  govern 
ing  the  commitments  thereto.  Said  section  reads  a3  follows 

‘Any  boy  over  the  age  of  twelve  years 

and  under  the  age  or  seventeeiTyears 

and  any  girl  over  the  age  o t twelve 

years  and  under  the  age  of  twenty-one 
years  who  ha3  been  convicted  of  a crime 
or  who  is  found  by  the  Juvenile  or  cir- 
cuit court  to  be  in  need  of  training 
school  education  and  discipline  uay  be 
committed  to  the  state  board  of  training 
schools-.  Except  where  a child  who  is 

convicted  of  a crime  and  sentenced  for 
a period  of  time  which  will  not  expire 
until  after  his  twenty-first  birthday, 
all  commitments  to  the  board  shall  be 
made  for  an  indeterminate  period  of 
time." 

As  the  quoted  section  restricts  the  commitment  of  any 
boy  to  the  State  Board  of  Training  Schools  to  boys  over  the 
age  of  twelve  and  under  the  age  of  seventeen  years,  it  is 
our  view  that,  as  the  minor  in  question  is  seventeen  years 
old,  he  cannot  now  be  committed  to  the  State  Board  of 
Training  Schools  by  the  juvenile  court  under  our  present 
laws . 


Your  second  factual  situation  and  Inquiry  in  reference 
thereto  reads  as  follows: 

"A  boy  14  years  of  age  was  adjudged  in 
the  Juvenile  Court  of  Audrain  County 
to  be  a delinquent  minor  and  was  com- 
mitted to  the  State  Board  of  Training 
Schools,  which  assigned  him  to  the 
Boonville  institution.  About  one  year 
later  he  was  released,  on  parole,  from 
that  institution.  While  he  was  16 
years  of  age  and  still  on  said  parole 
he  was  arrested  on  charges  of  having 
possession  of  alcoholic  beverages. 
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driving  a motor  vehicle  without  having 
an  operator's  license,  and  leaving  the 
place  of  an  accident,  the  latter  being 
a felony . May  said  Juvenile  Court, 
while  said  minor  is  still  on  said  parole 
from  Boonville,  entertain  a petition  of 
the  Juvenile  Officer  charging  said  minor 
witn  said  recent  offenses,  and  commit 
him  again  to  said  Board  or  order  him 
tried  under  general  law,  or  does  exclu- 
sive jurisdiction  of  said  minor  remain 
with  tne  Board  of  Training  Schools?'’ 

Note  in  thi3  regard  Section  211.021,  which  states,  in 
part,  as  follows: 

”As  used  in  sections  211.011  to  211.433.* 
unless  the  context  clearly  requires 
otherwise: 

* * * * 

"(2)  'Child*  means  a person  under 
seventeen  years  of  age;  * * 

And,  further,  note  Section  211.041,  which  states  ac  follows: 

"When  Jurisdiction  over  the  person  of 
a child  has  been  acquired  by  the  juve- 
nile court  under  the  provisions  of 
sections  211.011  to  211.431  in  pro- 
ceedings coming  within  the  applicable 
provisions  of  section  211.031,  the 
Jurisdiction  of  the  child  may  be  re- 
tained for  the  purpose  of  sections 
211.011  to  211.431  until  he  has 
attained  the  age  of  twenty-one  years, 
except  in  cases  where  he  is  committed 
to  and  received  by  the  state  board  of 
training  schools." 

In  an  opinion  of  this  office  under  date  of  April  20, 
3-959*  issued  to  W.  E.  Sears,  Director  of  Training  Schools, 
we  concluded,  from  a reading  of  Chapters  211  and  219*  RSMo, 
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and  specifically  Sections  211.041,  211.191#  211.251  and 
219.220#  that  the  juvenile  court  loses  Jurisdiction  of 
a child  when  such  child  is  committed  to  and  received  by 
the  State  Board  of  Training  Schools.  (A  copy  of  said 
opinion  1b  enclosed  herewith.) 

However,  the  loss  of  Jurisdiction  which  results 
from  committing  the  child  to  the  State  Board  of  Training 
Schools  has  reference  only  to  the  proceedings  in  which 
the  jurisdiction  was  initially  obtained  by  the  committing 
juvenile  court . The  obvious  purpose  of  Section  211 .041 
was  to  prevent  the  Juvenile  court  from  retaining  Juris- 
diction over  the  person  of  the  child  in  the  original 
proceedings  after  the  child  has  been  committed  to  and 
received  by  the  State  Bonrd  cf  Training  Schools.  It  does 
not  purport  to  and  may  not  reasonably  be  construed  to 
grant  to  the  State  Board  of  Training  Schools  exclusive 
Jurisdiction  over  the  person  of  the  child  for  all  purposes, 
nor  to  prevent  the  Juvenile  court  from  acquiring  (as 
distinguished  from  retaining)  Jurisdiction  over  the  per- 
son of  the  child  in  other  proceedings  coming  within  the 
applicable  provisions  of  Sections  211.021  and  211.031,  as 
the  result  of  an  alleged  violation  of  law  subsequent  to 
the  original  commitment. 

Under  the  facts  as  submitted,  therefore,  assuming 
that  the  boy  in  question  Is  within  Audrain  County  pursuant 
to  the  requirements  of  Section  211.031#  supra,  it  is  our 
view  that  the  fact  that  the  child  is  on  parole  from  the 
State  Board  of  Training  Schools  does  not  preclude  the 
Juvenile  court  of  Audrain  County  from  exercising  juris- 
diction over  the  child  by  reason  of  his  alleged  subsequent 
acts . 


Your  concluding  factual  situation  pertains  to  the 
termination  of  parental  rights,  the  procedure  and  grounds 
for  which  are  contained  in  Sections  211.440  to  211.511, 
RSMo  1959#  Inclusive.  Said  facts  are  as  follows: 

"Both  of  the  parents  of  three  small 
children  in  Audrain  County  have  been 
convicted  of  felonies  and  are  confined 
in  federal  prisons  outside  Missouri. 

The  children  have  been  made  wards  of 
the  State  of  Missouri,  and  the  Juvenile 
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Officer  wants  to  ask  the  Juvenile  Court 
of  said  county  to  terminate  the  parental 
rights  of  said  parents  so  that  said 
children  may  be  offered  for  adoption." 

Only  two  questions  are  asked  in  reference  to  the  above, 
the  first  of  which  is:  "What,  if  any,  provision  iB  there  in 
law  for  providing  said  parents  with  legal  counsel  in  an  action 
to  terminate  their  parental  rights?" 

Section  211.471  states,  in  part: 

"As  soon  as  practicable  after  the 
filing  of  a petition  and  prior  to  the 
hearing,  the  parent,  guardian,  or 
custodian  shalx  be  notified  of  their 
right  to  have  counsel,  and  if  they 
request  counsel  and  are  financially 
unable  tc  employ  counsel,  counsel 
shall  be  appointed  by  the  court." 

It  is  our  view  that  this  section  plainly  makes  it  manda- 
tory that  the  parents  in  this  case  should  be  notified  of  their 
right  to  have  counsel  a3  soon  as  practicable  after  the  filing 
of  the  petition  for  termination  and  prior  to  the  hearing,  and 
that  if  they  request  counsel  and  Eire  financially  unable  to 
employ  counsel,  counsel  must  be  appointed  by  the  court. 

Your  concluding  question  is:  "How  may  said  parents  be 
given  lawful  notice  of  such  proceedings?"  Section  211.461 
states  as  follows: 

"1.  The  termination  of  parental  rights 
shall  be  made  only  after  a hearing  before 
the  Juvenile  court.  A summons  shall  be 
issued  by  the  Judge  or  the  clerk  of  the 
court  requiring  the  person,  agency  or 
organization  having  custody  or  control 
of  the  child  to  appear  with  the  child  at 
the  place  and  time  stated  in  the  summons. 

Persons  who  shall  be  summoned  and  receive 
a copy  of  the  petition  shall  also  include 
the  parents  of  the  child,  * * * and  the 
state  division  of  welfare,  agency  or 
organization  or  person  standing  in  loco 
parentis  having  an  interest  in  the  wel- 
fare of  the  child.  * * * 
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"2 . Service  of  summons  shall  be  made 
as  in  other  civil  cases  in  the  manner 
prescribed  in  section  506.150,  RSMo, 
provided  however,  if  service  cannot  be 
made  as  prescribed  in  section  506.150, 

RSMo,  then  the  service  shall  be  made 
by  mail  or  publication  as  provided  in 
section  506.160,  RSMo. 

"3.  The  parent  or  parents  may  waive 
appearance  or  service  of  summons  in 
writing  before  the  court." 

After  considering  this  section  and  those  sections  referred 
to  therein,  it  is  our  view  that,  absent  a waiver  as  provided 
in  subdivision  3*  the  parents  must  be  summoned  and  must  be 
served  with  a copy  of  the  petition  for  termination  of  paren- 
tal rights  and  that  this  service  of  summons  and  petition, 
along  with  the  notice  of  the  parents'  right  to  have  counsel, 
as  considered  previously,  should  be  made  by  mail  or  by  per- 
sonal service  out  of  the  state  as  provided  for  in  Section 
506.160,  RSMo  1959#  as  under  the  facts  presented  herein  the 
parents  are  outside  the  confines  of  the  State  of  Missouri 
but  their  address  is  known. 


Conclusion 


(1)  The  juvenile  court  ha3  no  authority  to  commit  to 
the  State  Board  of  Training  Schools  a boy  who  violates  the 
law  after  attaining  the  age  of  17  years,  even  though  the 
boy  was  then  under  the  jurisdiction  of  the  juvenile  court. 

(2)  The  Juvenile  court  is  not  precluded  from  exer- 
cising jurisdiction  over  the  person  of  a child  by  reason 

of  an  alleged  violation  of  law  subsequent  to  his  commitment 
to  and  parole  from  the  State  Board  of  Training  Schools . 

(3)  As  soon  as  practicable  after  the  filing  of  a 
petition  for  termination  of  parental  rights  and  prior  to 
the  hearing,  the  parents  must  be  notified  of  their  right 

to  have  counsel,  and  if  they  request  counsel  and  are  finan- 
cially unable  to  employ  counsel,  counsel  rnu3t  be  appointed 
by  the  court. 
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(4)  Parents  confined  in  federal  prisons  outside  the 
State  of  Missouri  should  be  summoned  and  served  with  a 
copy  of  the  petition  for  termination  of  their  parental 
rights  by  mail  or  by  personal  service  outside  the  state 
as  provided  for  in  Section  506.160,  RSMo  1959- 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  Paul  A.  Slicer,  Jr. 


Yoxirs  very  truly. 


PAS: It; ml 


THOMAS  P.  EAGLETON 
Attorney  General 


GUARDIANS:  (l)  Upon  the  death,  removal  or  resignation  of  a 

INCOMPETENTS:  guardian  of  an  incompetent  it  is  not  necessary  to 

PROBATE  COURTS:  have  a second  application  and  a rehearing  on  the 

question  of  competency  in  order  to  appoint  a suc- 
cessor guardian.  (2)  Confinement  in  a state  mental 
hospital  does  not  constitute  an  adjudication  of 
incompetency  which  will  authorize  the  appointment 
of  a guardian. 

Opinion  No.  271 

October  15,  lj62 


Honorable  Larry  M.  Woods 
Prosecuting  Attorney 
Boone  County 
Columbia,  Missouri 

Dear  Mr.  Woods: 

This  is  in  response  to  your  letter  to  this  office  of  July 
3,  1962,  requesting  our  opinion  on  the  following  matters: 

"Reference  is  made  to  Section  475. 119 > 

Revised  Statutes  of  Missouri  1959-  The 
first  portion  of  this  section  appears  to 
give  the  court  authority  to  appoint  a 
successor  guardian  In  the  same  manner  as 
in  the  case  of  a deceased  executor  or 
administrator.  There  has  been  some  con- 
tention that  the  latter  part  of  this 
section  requires  a proceeding  which  would 
include  everything  done  originally,  even 
though  the  incompetent  is  still  incompe- 
tent so  far  as  the  record  shows  and  all 
that  is  actually  needed  is  the  appointment 
of  a guardian  to  succeed  a deceased  guard- 
ian. My  question  is,  is  it  necessary  for 
the  court  to  hold  a proceeding  to  include 
everything  which  was  originally  done  or 
may  the  court  simply  appoint  a successor 
guardian  without  further  proceedings? 

"Also,  the  Superintendent  of  State  Hos- 
pital Number  1 requests  appointment  of 
a guardian  for  a patient  who  has  been  an 
inmate  for  more  than  fifty  years.  Tne 
guardian  is  to  make  application  for  wel- 
fare payments  to  apply  on  the  expenses 
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of  nursing  home  care,  where  the  patient  is 
to  be  transferred.  Reference  is  made  to 
Section  208.180,  in  the  latter  part  of 
Paragraph  1,  as  to  waiver  of  expenses. 

My  question  is,  may  the  court  make  such 
an  appointment  for  such  purpose  directly 
upon  the  request  of  the  Superintendent, 
or  should  there  be  a hearing,  counsel  ap- 
pointed, and  all  other  proceedings  that 
are  otherwise  necessary?" 

In  answer  to  your  first  question,  prior  to  1955,  a sanity 
hearing  was  initiated  by  filing  a verified  information  in  writing 
with  the  probate  court.  If  satisfied  there  was  good  cause  for 
the  exercise  of  its  jurisdiction,  the  court  would  cause  the  facts 
to  be  inquired  into  by  a jury,  or,  if  no  demand  for  a Jury  was 
made,  by  the  court  sitting  as  a jury.  Section  458.020  RSMo  1949. 

If  an  inquiry  or  hearing  was  held,  written  notification  to  the 
alleged  incompetent  was  required,  and  if  no  licensed  attorney  ap- 
peared the  court  was  required  to  appoint  one  to  safeguard  the 
rights  of  the  alleged  Incompetent.  Section  458.060  RSMo  1949. 

If  the  subject  of  the  inquiry  was  found  to  be  incompetent,  a 
guardian  was  then  appointed.  Section  458. 070  RSMo  1949.  Under 
these  statutes,  the  adjudication  of  incompetency  and  the  appoint- 
ment of  a guardian  were  entirely  separate  acts.  If  the  appointment 
of  a successor  guardian  became  necessary,  the  court  was  authorized 
to  do  so  by  Section  458.520  RSMo  1949,  which  read  as  follows: 

"Whenever  any  such  guardian  shall  die,  resign, 
or  be  removed  from  his  trust,  the  probate 
courts  shall  have  the  same  authority  as  they 
have  in  like  cases  over  executors  and  admini- 
strators and  their  sureties." 

In  such  cases,  the  probate  court  would  appoint  a successor 
guardian  in  ex  parte  proceedings  without  the  necessity  of  any  of 
the  procedure  required  for  an  adjudication  of  Incompetency.  In 
Re  Hoerman's  Estate,  (1952)  Mo.,  247  S.W.2d  762;  State  ex  rel. 
and  to  the  use  of  Beardon  v.  American  Surety  Co.  of  New  York, 

(1937)  231  Mo.App.  491,  104  S.W.2d  755.  These  cases  did  not  hold 
directly  that  the  adjudication  of  incompetency  and  the  appointment 
of  a guardian  were  separate  and  distinct  acts,  nor  that  a successor 
guardian  could  be  appointed  in  ex  parte  proceedings  without  the 
necessity  of  further  action  by  the  court.  We  can  find  no  Missouri 
cases  directly  so  holding.  However,  this  procedure  was  followed 
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In  these  cases  and  no  question  was  raised  as  to  the  propriety 
of  the  courts'  action. 

Thi3  procedure  was  changed  slightly  by  the  enactment  of 
the  new  Probate  Code  in  1955.  A sanity  hearing  is  now  initiated 
by  an  application  for  guardianship.  Section  475-060  RSMo  1949. 

This  application  now  must  allege  not  only  the  statutory  grounds 
necessary  for  an  adjudication  of  incompetency  (Subsection  9), 
but  also  certain  Information  regarding  the  proposed  guardian 
(Subsections  8,  10). 

The  requirements  for  a hearing  on  the  question  of  competency, 
after  due  notice  to  the  alleged  incompetent,  and  the  subsequent 
appointment  of  a guardian,  if  the  subject  of  the  inquiry  is  found 
to  be  incompetent,  were  not  changed  materially  and  are  found  in 
Sections  475.075  and  479.090  RSMo  1959.  Section  458.920  RSMo  1949, 
now  Section  475.115  RSMo  1959*  regarding  the  appointment  of  a 
successor  guardian,  was  changed  very  slightly,  and  the  clause  "and 
may  appoint  another  guardian  in  the  same  manner  and  subject  to  the 
same  requirements  as  are  herein  provided  for  an  original  appoint- 
ment of  a guardian"  was  added.  These  changes, purportedly  were  de- 
rived from  the  Model  Probate  Code,  and  Sections  475.060  and  475.115 
are  the  same  as  Sections  204  and  217  of  the  Model  Code. 

The  question  is,  does  the  addition  of  this  clause  in  Section 
475.115,  taken  together  with  the  change  embodied  in  Section  475. 060, 
change  the  previous  law  and  require  another  application,  a hearing 
thereon  after  proper  notice,  and  a readjudication  of  incorapetency 
before  the  appointment  of  a successor  guaruj.a.t  iray  be  made. 

It  is  our  opinion  it  does  not.  The  adjudication  of  incompe- 
tency and  the  appointment  of  a guardian  are  still  separate  acts. 

A petition  must  be  filed  alleging  facts  which,  if  true,  require 
the  appointment  of  a guardian.  Section  475.060.  After  due  notice 
a hearing  1b  held  at  which  the  rights  of  the  alleged  incompetent 
are  fully  protected.  Section  475.075.  If  the  subject  of  the  in- 
quiry is  found  to  be  incompetent,  then  a guardian  is  appointed. 

This  procedure  is  in  essence  no  different  from  that  followed  before 
the  adoption  of  the  new  Probate  Code, 

To  find  the  meaning  of  a statute,  it  must  be  presumed  that  the 
Legislature  intended  a reasonable  construction  which  will  permit  of 
beneficial  results.  Darlington  Lumber  Co.  v.  Missouri  Pacific  R. 
Co.,  (1909)  216  Mo.  658,  116  S.W.  530;  Memmel  v.  Thomas,  (1944) 

Mo.,  181  S.W. 2d  168.  Section  475.360  RSMo  1959  provides  for  an 
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Inquiry  and  hearing  In  the  event  of  a recovery  of  competency  of 
an  individual  previously  adjudged  to  be  incompetent.  It  would 
not  be  reasonable  to  believe  the  Legislature  intended  the  amend- 
ment in  Section  475.115  to  require  a readjudication  of  competency 
which  was  already  fully  covered  by  another  statute.  Construing 
Section  475.115  to  require  a new  application,  an  additional  notice 
and  hearing,  pnd  a readjudication  of  incompetency  for  which  no 
need  is  shown  is  neither  reasonable  nor  beneficial.  Such  a con- 
struction would  entail  additional  court  costs  to  either  the 
estate  of  the  incompetent  Ox-  to  the  county  for  no  reason.  It 
is  possible  that  notice  of  a hearing  and  appearance  before  the 
court  might  also  subject  the  Incompetent  to  a severe  emotional 
disturbance  detrimental  to  his  health. 

The  necessary  qualifications  for  guardians  are  set  out  in 
Section  475.055  RSMo  1959.  A more  reasonable  construction  of 
the  statute  is  that  the  clause  ’’in  the  same  manner  and  subject 
to  the  same  requirements  as  are  herein  provided  for  an  original 
appointment  of  a guardian,"  was  added  for  clarification  of  the 
former  statute  and  that  such  language  simply  refers  to  the  re- 
quirements as  to  the  qualifications  of  the  guardian,  and  the  fact 
that  such  appointment  must  be  made  by  the  court,  by  order,  the 
same  as  required  when  an  original  appointment  Is  made. 

In  answer  to  your  second  question,  any  person  may  file  a 
petition  for  the  appointment  of  himself  or  another  qualified  per- 
son as  guardian  of  an  alleged  incompetent.  Section  475.060  RSMo 
1959.  However,  hospitalization  of  a mentally  ill  person,  even  as 
a result  of  a judicial  proceeding,  is  not  a determination  of  that 
person's  incompetency.  Missouri  Practice,  VolumfL  V,  Sections 
1779  and  xbd-d;  Murphy  v.  Murphy,  (1962)  Mo.,  358  S.W.2d  778.  The 
state  of  mental  Incapacity  required  for  admission  to  a state  hos- 
pital is  not  necessarily  the  same  as  that  required  for  an  ad- 
judication of  incompetency . Sections  202.780(5),  202*797-1(2), 
202.807-5,  and  475.060(9)  RSMo  1959*  Therefore,  the  fact  that 
the  patient  has  been  in  a mental  hospital  for  over  fifty  years 
does  not  vitiate  the  necessity  of  following  the  required  statu- 
tory procedure  for  an  adjudication  of  incompetency  prior  to  the 
appointment  of  an  original  guardian. 

In  answering  this  question,  we  have  assumed  the  patient  was 
confined  in  the  state  hospital  by  a proceeding  other  than  an  In- 
competency hearing  and  no  guardian  was  appointed  for  him  at  that 
time.  If  the  patient  had  a guardian  at  one  time,  in  accordance 
with  our  answer  to  your  first  question,  the  court  may  appoint  a 
successor  guardian  with  no  further  proceedings  necessary. 


-4- 


Honorable  Larry  M.  Woods 


CONCLUSION 


It  is  our  opinion  it  is  not  necessary  to  have  a second  appli- 
cation and  a rehearing  of  the  question  of  competency  in  order  for 
the  probate  court  to  appoint  a successor  guardian  for  an  incompe- 
tent. However,  confinement  in  a state  mental  hospital  doe3  not 
constitute  an  adjudication  of  incompetency  for  whlcn  a guardian 
may  be  appointed.  If  a guardian  is  sought  for  an  inmate  thereof, 
the  court  must  follow  the  statutory  procedure  required  for  an 
original  appointment  of  a guardian. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  John  H.  Denman. 

Yours  very  truly. 


JHD: sr 


THOMAS  F.  EAGLETON 
Attorney  General 


PUBLIC  IMPROVEMENTS: 
GASOLINE  TAX: 

ORDINANCES : 

CITIES,  TOWNS  AND  VILLAGES: 
STREETS: 

HIGHWAYS: 


City  Councils  of  third  class  cities  may 
delegate  authority  to  their  street  committees 
to  determine  which  streets  are  to  be  repaired 
with  gas  tax  funds.  Substantial  public  im- 
provements can  only  be  made  through  the  en- 
actment of  city  ordinances. 


OPINION  REQUEST  NO.  280 


November  13,1962 


Honorable  John  N.  Dalton 
Governor  of  Missouri 
Executive  Office, 

Jefferson  City,  Missouri 

Dear  Governor  Dalton: 

Your  recent  request  for  an  official  opinion  from  thiB 
office  is  as  follows: 

"I  would  like  to  have  your  opinion  on  a 
question  which  has  arisen  pertaining  to 
funds  allocated  to  cities  of  this  State 
under  the  gasoline  tax  sharing  amendment 
that  was  recently  adopted. 

"In  a city  of  the  third  class,  must  deter- 
mination of  the  specific  projects  on  which 
the  funds  are  to  be  expended  be  made  by  the 
city  council  or  can  the  council  approve  a 
delegation  of  authority  to  the  street 
committee  of  the  council  to  determine  the 
streets  on  which  the  funds  are  to  be  ex- 
pended and  then  expend  from  such  funds? 

If  such  delegation  is  not  permissible, 
must  specific  expenditures  be  approved  by 
the  entire  council  and  mayor,  and,  If  so, 
may  such  approval  be  by  way  of  ordinance 
or  resolution  or  by  both  such  methods?" 

Under  the  recently  enacted  gas  tax  amendment.  Article  IV, 
Section  30(a)(2),  Missouri  Constitution,  19^5*  certain  cities 
in  Missouri  are  now  sharing  in  the  net  proceeds  of  the  state 
gasoline  tax.  The  cities  sharing  in  this  program  are  limited 
to  spending  these  funds: 
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* solely  for  construction,  recon- 
struction, maintenance,  repair,  policing, 
signing,  lighting  and  cleaning  roadB  and 
streets  and  for  the  payment  of  principal 
and  interest  on  indebtedness  incurred 
prior  to  the  effective  date  of  this  section 
on  account  of  road  and  street  purposes, 

• » * « 

• 

Although  this  constitutional  amendment  limits  the  purposes 
for  which  these  funds  may  be  spent,  the  manner  in  which  gas  tax 
revenues  are  to  be  expended  is  no  different  than  the  manner  in 
which  other  funds  of  the  city  are  to  be  spent  for  similar  pur- 
poses. 

In  the  case  of  Proper  y.  City  of  Independence,  Mo.  App., 
328  S.  W.  2d  55,  the"T?ansks  City  Court  of  /appeals’  states,  at 
pages  57  and  58: 

"The  general  rule  is  that  the  authorisation 
of  a public  improvement  by  the  municipal 
authorities  must  be  by  an  order  in  seme  form; 
and,  when  the  power  to  make  improvements  is 
conferred  in  general  terras,  the  raunioipal 
corporation  may  exercise  the  power  only  by 
a formal  legislative  action  on  the  part  of 
the  city  council,  63  C.J.S.  Municipal  Corpora- 
tions §1104,  p.  766 j Austin  Western  Road 
Machinery  Co.  v.  City  of  Mew  Madrid,  Mo.  App., 

185  S.  V.  2d  350;  City  of  Plordell  Hills  v. 

Hardekopf,  Me.  App.,  271  S.  W.  2d  256.  How- 
ever,  this  rule  does  not  prevent  temporary 
or  ordinary  work  ana  r epair  of  streets"  being 
done  without  3 p e cliTcau t ho  r 1 1 y , and  cases 
discussing  such  repairs’  are  not  authority 
for  the  question  before  us. 

"The  construction  of  this  bridge  was  a sub- 
stantial public  improvement,  not  a mere  repair 
or  maintenance  of  a street. 

"It  is  our  conclusion  that  authorization  for 
the  construction  of  the  bridge  should  have 
been  by  legislative  action  of  the  city  council, 
(citing  cases)."  (Emphasis  supplied). 
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Thus,  If  a third  class  city  is  to  spend  gas  tax  moneys 
for  substantial  public  Improvements,  it  is  required  to  exercise 
its  power  through  formal  legislative  action.  This  legislative 
power  cannot  be  delegated  by  a city  council  even  to  committees 
of  itself  or  to  subordinate  public  officials.  State  ex  rel. 
Priest  et  al  v.  Gunn  et  al.  Ho.  Sup.,  326  S.  X.  £d  3l4;  Auto* 
mobile  tflub  of  Tilsaourl  v.'  City  of  St.  Louis,  Mo.  Sup.,  334 
S.  W4  2d  35$.  This  basic  rv.le  prohibiting  the  delegation  of 
legislative  power  is  modified  in  that  "the  municipal  governing 
body  can  delegate  to  committees  of  that  body  or  to  subordinate 
municipal  servants  powers  Judicially  labeled  fecministratlve' , 
•executive',  ’ministerial',  or 'quasi  Judicial'."  Antleau. 
Mimlcipal  Corporation  Law,  Vol.  1,  Section  518,  pages  £73,  274. 

From  the  Pn  por  case  it  would  thus  appear  that  repairs 
would  be  classified'  as  ministerial  acts.  The  authorization  to 
determine  which  Btreets  are  to  benefit  from  gas  tax  moneys,  for 
these  ordinary  repairs,  can  be  delegated  to  the  street  committees 
by  city  councils  of  third  class  cities.  ThJ.s  delegated  power, 
however,  roust  be  within  certain  reasonably  adequate  standards 
to  guide  the  officials. 

In  Rhyne,  Municipal  baw*  Section  4-10,  page  74,  it  is 
stated: 


"Although  it  is  generally  conceded  that 
the  state  legislature  may  delegate  to  its 
municipalities  any  powors  it  deems  wise  and 
proper,  as  an  historical  exception  to  the 
rule  against  delegation  of  legislative  power, 
the  extent  to  which  a municipality  may  in  turn 
delegate  povrer  in  the  performance  of  its  func- 
tions is  controlled  by  the  same  principles 
which  usually  govern  the  delegation  of  powers 
by  the  state.  Thus,  it  has  been  repeatedly 
held  that  a municipality  may  not  delegate 
legislative  or  Judicial  power  unless  express- 
ly authorized  by  the  legislature.  On  the 
other  hand,  it  is  equally  well  recognized 
that  a municipal  governing  body  may  delegate 
to  subordinate  officers  or  boards  powers  and 
functions  which  are  ministerial  or  aduinistra- 
tive,  where  there  is  a fl— d and  certain 
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standard  or  rule  gjhlch  leaves 
or  discretion  of 


the  Judgment 
ordinate,  or 


ordinate,  or  at  most, Invests J 
some  reasonable  discretion  in 
ln£  the  standard  or  rule."  (S 
supplied;. 


For  those  expenditures  which  can  only  be  made  by  formal 
legislative  action,  such  legislative  action  must  be  by  ordinances 
and  not  resolutions.  City  Trust  .Comaany.  v a, ...Crockett,  309  Mo.  683, 
274  S.  W.  802,  810.  It  is  true  that  Section  78.196,  RSMo  1959, 
V.A.N.S.,  refers  to  "every  ordinance  or  resolution  appropriating 
money  or  ordering  any  street  improvement"  and  Section  77.280  refers 
to  "any  resolution  or  order  of  the  council  which  calls  for  or  con- 
templates the  expenditure  of  the  revenue  of  the  city."  However, 
any  authorization  for  street  improvements  and  expenditure  of  money 
must  be  "•  • • adopted  by  the  council  and  approved  by  the  mayor  with 
all  the  formalities  required  in  the  passage  of  ordinances."  City 
°L .^■^^e^-.to..lhe  Uae  of  . McByllly.  vs.,  Knott,  49  Mo.  App.  612, 
617. See  also  Baker  Mfg,  Company  vb.  City  of  Richmond.  Mo.  App., 

198  S,  tf.  1128,  wnich  equated  an  "order  of  the  city  council  with 
an  "ordinance"  over  which  the  mayor  had  veto  power,  and  held  the 
"order"  void  because  not  signed  by  the  mayor  or  passed  over  his 
veto. 


The  Crockett  case  involved  the  question  of  whether  an  ordinance 
was  needed  subsequent  to  the  passage  of  a resolution  by  the  city 
council  declaring  that  certain  public  improvements  were  necessary, 
and  specifically  held  that  an  ordinance*  and  not  a mere  resolution, 
was  required.  The  present  day  statutory  provisions  for  the  passage 
of  a resolution  by  the  city  council  of  a third  class  city  declaring 
certain  public  Improvements  to  be  necessary  are  found  at  Sections 
88.497  through  88.663,  RSMo  1959#  V.A.M.8.  The  reference  in  these 
sections  to  the  adoption  of  resolutions  is  merely  to  give  interest- 
ed property  owners  notice  of  proposed  improvements  so  that  they  may 
register  any  objections  with  the  city  council.  Once  these  resolu- 
tions are  passed,  the  city  council  still  must  exercise  its  legisla- 
tive power  through  an  ordinance  to  effectuate  street  improvements* 
The  expenditure  of  gas  tax  money  is  like  any  other  expenditure  and 
must  be  authorized  by  an  ordinance  subject  to  the  veto  power  of  the 
mayor* 


CONCLUSION 


1.  The  authorization  to  determine  which  streets  are  to  undergo 
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repairs  with  gas  tax  moneys  may  be  delegated  by  a city  council 
of  third  class  cities  to  its  street  committee. 

2.  Substantial  public  improvements  with  gas  tax  moneys 
can  only  be  accomplished  by  the  exercise  of  formal  legislative 
power.  This  duty  may  not  be  delegated  by  the  city  council  of 
third  class  cities. 

3.  The  exercise  of  legislative  power  by  third  class  cities 
authorizing  street  improvements  and  expenditures  of  money  is 
through  the  enactment  of  city  ordinances. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant.  Eugene  0.  Bushmann. 


Yours  very  truly. 


EaBiNW 


THOMAS  r DORi 

Attorney  Oeneral 


Opinion  No.  28l,  answered  by  letter 

(Clyde  Burch) 


August  24,  1962 

S57 

Nr.  June  R.  Rose 
Chairman,  Industrial  Commission 
of  Missouri 
State  Office  Building 
Jefferson  City,  Missouri 

Dear  Nr.  Rose: 

This  is  in  response  to  your  letters  of  July  16th  and 
July  23rd*  in  which  you  inquire  as  to  the  applicability 
of  the  Prevailing  Wage  Law  (Sections  290.210  through 
290.310)  to  the  Rolla  School  of  Mines  at  Rolla,  Missouri. 

On  March  16,  1962,  you  made  an  inquiry  of  this  office 
as  to  whether  this  same  act  was  applicable  to  the  University 
of  Missouri.  The  Rolla  School  of  Nines  is  a division  of 
the  University  of  Missouri  and  we  believe  our  answer  to 
that  inquiry  dated  April  18,  1962,  covers  the  question  now 
presented. 

The  question  you  present  involves  an  interpretation 
of  the  Prevailing  Wage  Law  and  its  application  in  light 
of  Article  IX,  Sec.  9(a)  of  the  19^5  Missouri  Constitution. 

Article  IX,  Sec.  9 (a)  reads  as  follows: 

The  government  of  the  State  University 
shall  be  vested  in  a board  of  curators 
consisting  of  nine  members  appointed 
by  the  governor,  by  and  w th  the  advice 
and  consent  of  the  senate . " 


We  know  of  no  court  case  ruling  on  the  application  of 
the  Prevailing  Wage  Law  to  the  University  of  Missouri  or  its 
division  at  Rolla  in  light  of  the  above  quoted  constitutional 
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pro vision.  However,  the  Supreme  Court  of  Missouri,  en  Banc, 
in  the  case  of  State  v.  McReynolds,  193  S.W.  2d  6ll,  at  page 
6l3  states: 

The  broad  powers  historically  exercised  by 
the  curators  without  specific  legislative 
authority  or  appropriations  present  a 
different  situation  from  an  ordinary 
municipal  corporation  depending  entirely 
upon  taxation  for  its  support  and  with 
powers  rigidly  limited  by  statute  or 
charter. " 

We  have  considered  the  broad  general  language  of  the 
above  quoted  constitutional  provision  and  the  liberal 
interpretation  given  this  provision  by  the  appellate  courts 
of  tills  state.  In  addition  earlier  opinions  by  this  office, 
construing  the  word  government"  as  found  in  this  constitutional 
provision,  have  adopted  a broad  interpretation. 

In  the  opinion  of  January  29,  193**  to  Orville  M.  Barnett, 
Attorney  General  McKittrick  considered  the  applicability 
of  the  State  Purchasing  Agent  Act  (now  Sec,  34.010  et  seq.) 
to  the  University  of  Missouri  in  light  of  the  language  in 
the  Missouri  Constitution  now  contained  in  Article  IX,  Sec.  9(a). 
The  ruling  was  that  said  constitutional  provision  prevented 
the  Purchasing  Agent  Act  from  applying  to  the  University  of 
Missouri.  In  the  opinion  of  December  19,  1955  to  DeVere  Joslln, 
Attorney  Oeneral  Dalton  considered  the  same  constitutional 
provision  in  connection  with  the  investment  of  funds  by  the 
Board  of  Curators  of  the  University. 

The  Prevailing  Wage  Law  was  enacted  in  1957  and  we  under- 
stand that  the  University  has  been  involved  in  substantial 
construction  projects  continuously  since  that  date.  In  view 
of  what  appears  to  be  a long  continued  acquiescence  by  your 
agency  in  permitting  the  University  to  operate  without  the 
application  of  this  law  and,  particularly,  in  view  of  the 
broad  interpretation  given  this  constitutional  provision  by 
the  available  authority  we  feel  constrained  to  suggest  that 
you  interpret  this  law  as  not  applying  to  the  University  of 
Missouri  or  its  division  at  Rolla. 

Yours  very  truly. 


CB:ms 


THOMSST."  "EAGLETOfT 
Attorney  General 


Opinion  No.  288,  Answered  by  Letter 
(Albert  J.  Stephan,  Jr.) 


September  12,  1962 


Mr,  William  A.  Geary,  Jr, 

Suite  400  Columbia  Building 
318  North  8th  Street 
St.  Louis,  Missouri 

Dear  Mr.  Geary* 

This  is  in  response  to  your  inquiry  of  July  20,  1962, 
as  to  whether  the  state  liquor  tax  exemption  enjoyed  by 
distillers  on  sales  made  directly  to  military  installations 
is  a valid  one  in  light  of  the  fact  that  Missouri  wholesalers 
are  required  to  pay  the  tax  on  their  sales  to  such  federal 
instrumentalities • 

We  have  investigated  the  practice  you  described  and  have 
learned  that  out-of-state  distillers-  are  permitted  to  ship 
liquor  directly  to  military  Installations  for  sale  thereon 
via  licensed  carriers  without  the  payment  of  the  gallonage 
tax  as  provided  for  in  Section  311*550,  Mo.  Cum.  Supp.,  1961. 
However,  when  liquor  is  sold  by  a foreign  distillery  to  a 
Missouri  wholesaler  who  ultimately  sells  the  same  liquor  to 
a military  Installation,  the  tax  is  paid  on  that  liquor.  The 
result  is  that  the  foreign  distillery  has  a competitive 
advantage  in  its  sales  to  military  installations  in  at  least 
the  amount  of  the  gallonage  tax. 

An  opinion  was  prepared  by  this  office  at  the  request 
of  Covell  R.  Hewitt  and  Issued  on  September  19,  1949*  which 
we  believe  disposes  of  the  part  of  your  question  directed  at 
the  validity  of  the  tax  advantage  which  results  when  an  out- 
of-state  distillery  sells  directly  to  a military  Installation. 
The  conclusion  of  the  opinion,  a copy  of  which  is  attached 
hereto,  reads  in  part* 
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"It  la  the  opinion  of  this  offloe  that 
officers'  clubs  on  military  reservations 
in  the  State  of  Missouri  as  Instrumen- 
talities of  the  federal  government  are 
not  subject  to  the  Jurisdiction  of  the 
State  of  Missouri,  except  as  specifically 
reserved  by  the  act  of  cession*  The 
Department  of  Liquor  Control  has  no 
Jurisdiction  over  the  sale  of  liquor  by 
such  officers'  clubs  or  the  purchase  by 
them  of  liquor  from  sources  outside  of 
the  State  of  Missouri 

Having  re-examined  that  opinion,  we  believe  It  accurately 
states  the  law  as  It  exists  at  this  time  and  that  sales  and 
deliveries  to  military  Installations  are  beyond  the  ambit 
of  the  liquor  control  law  generally  and  the  gallonage  tax 
specifically. 

But  your  particular  question  Is  whether  the  same  should 
not  hold  true  with  regard  to  sales  by  wholesalers  located  In 
this  state.  That  question  must  be  answered  In  the  negative* 

As  our  basis  for  this  position,  we  Invite  your  attention 
to  Section  311*550,  Mo.  Cum.  Supp.  1961,  which  provides  In 
parti 


"(3)  The  person  who  shall  first  sell  such 
liquor  to  any  person  In  this  state  shall  be 
liable  for  the  payment*" 

Section  311*553*  Mo*  Cum*  Supp.,  1961,  then  goes  on  to 
squarely  place  the  duty  of  paying  the  gallonage  tax  Imposed 
by  Section  311*550,  supra,  on  any  out-of-state  manufacturer 
or  solicitor  who  causes  the  Importation  Into  this  state  of  any 
taxable  liquor  "for  sale  or  use  for  beverage  purposes  within 
this  state."  (Emphasis  added) 

Thus,  the  tax  Is  actually  not  on  the  Missouri  wholesaler's 
sale  but  on  that  of  the  out-of-state  distiller*  Moreover, 
examination  of  the  opinion  attached  hereto  and  the  authorities 
cited  therein  reveals  that,  for  purposes  of  the  liquor  control 
laws  of  this  state,  sale  to  and  use  of  liquor  on  military 
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reservations  cannot  be  regarded  as  a sale  or  use  "within 
this  state".  However,  the  sale  of  liquor  to  a Missouri 
wholesaler  (regardless  of  who  the  wholesaler 's  vendee  may  be) 
is  most  certainly  a sale  "within  this  state"  and  therefore 
taxable . 

We  are,  therefore,  constrained  to  rule  that  out-of-state 
distillers  should  not  be  relieved  of  payments  of  the  gallon- 
age  tax  on  liquor  sold  to  Missouri  wholesalers  for  re-sale 
to  military  installations. 


Very  truly  yours, 


THOMAS  F.HEAOLETON 
Attorney  General 


Enclosure 

AJS:ms 


The  29th  day  prior  to  any  general  or 
primary  election  day  is  last  day  Tor  valid 
registration  for  3uch  election;  persons 
registering  after  29th  day  and  before 
election  day  may  not  vote  in  election  but 
are  properly  registered  for  next  election. 
County  Clerk  should  withhold  registration 
cards  of  late  registrants  until  day  after 
July  27,  1962  election  immediately 

following  28-aay  period  and 
then  place  in  proper  binders. 


Honorable  Arthur  B.  Cohn 
Prosecuting  Attorney 
Pulaski  County 
Wayneevllle,  Missouri 

Dear  Mr.  Cohns 

This  will  acknowledge  receipt  of  your  letter  of  July  20, 
lj62,  requesting  an  opinion  of  this  office.  Your  request 
reads  as  follows: 

"Under  Section  114,120  Missouri  Revised 
Ststutes  of  1959*  it  states  that  'No 
person  is  entitled  to  register  within  a 
period  of  twenty -eight  (23)  days  prior 
to  any  primary  or  general  election  in 
which  the  registration  records  provided 
for  in  this  chapter  are  to  be  used'. 

"Under  this  Section,  what  would  be  the 
last  day  for  registration  for  the  primary 
election  to  be  held  August  J,  I962?" 

You  have  also  asked  would  the  registrants  registering 
subsequent  to  July  9j  19^2,  be  properly  registered  to  vote  in 
the  November  election,  and  you  have  further  inquired  as  to 
the  proper  procedure  for  handling  the  registrations  of  the 
registrants  after  July  9,  1962. 

The  statute  which  you  have  reference  to.  Section  114.120, 
RSMo  1939#  reads  as  follows: 

'No  person  is  entitled  to  register  within 
a period  of  twenty -eight  days  prior  to  any 
primary  or  general  election  in  which  the 
registration  records  provided  for  in  this 
chapter  are  to  be  used.  The  county  clerk 
shall  not  cancel  or  reinatate  any  registra- 
tion within  five  days  prior  to  any  primary 
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or  general  election,  except  at  the  direction 
of  the  circuit  court.  If  on  election  day 
it  cornea  to  the  attention  of  the  county 
clerk  that,  through  inadvertence,  a regis- 
tration card  has  been  placed  in  the  wrong 
precinct  binder,  the  county  clerk  shall 
correct  the  error  on  the  blue  registration 
record  and  snail  send  the  record  to  the 
proper  voting  precinct." 

The  general  rule  for  computation  of  time  is  contained 
both  in  Supreme  Court  Rule  31*01  and  Section  506. 060,  RSMo 
1959.  The  pertinent  portion  of  Section  506. 060  reads  as 
follows: 

"1.  In  computing  any  period  of  time  pre- 
scribed or  allowed  by  this  code,  by  order 
of  court,  or  by  any  applicable  statute, 
the  day  of  the  act,  event  or  default  after 
which  the  designated  period  of  time  begins 
to  run  is  not  to  be  included.  The  last 
day  of  the  period  so  computed  is  to  be 
included,  unless  it  is  a Sunday  or  a legal 
holiday,  in  which  event  the  period  runs 
until  the  end  of  the  next  day  which  is 
neither  a Sunday  nor  a legal  holiday. 

When  the  period  of  time  prescribed  or 
allowed  is  less  than  seven  days,  inter- 
mediate Sundays  and  legal  holidays  shall 
be  excluded  in  the  computation.  A half 
holiday  shall  be  considered  as  other  days 
and  not  as  a legal  holiday." 

While  the  above  quoted  statute  and  Supreme  Court  Rule  31*01 
pertain  to  court  procedure,  yet  we  think  the  principle  of  the 
statute  is  applicable  to  the  election  law  statute  Section 
114.120.  In  the  question  before  us  the  designated  period  of 
time  occurs  before  the  specified  date  and  not  afterwards  as 
is  set  out  in  the  above  quoted  portion  of  Section  506.0(50. 
However,  the  same  general  rule  will  apply  and  an  application 
of  it  to  our  set  of  facts  leads  us  to  the  determination  that 
July  9,  1962,  is  the  last  date  upon  which  a person  may 
register  as  a qualified  voter  for  the  primary  election  to  be 
held  August  7,  1962. 

In  a case  analogous  to  the  one  before  us.  State  ex  rel 
Cassidy  vs.  Zaller  et  al,  Ohio,  50  N.S.  2d  991*  the  Supreme 
Court  of  Ohio  was  ruling  upon  Section  4785*92,  General  Code 
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of  Ohio  (since  repealed),  which  provided  that  objections  to 
nominating  petitions  could  be  made  during  a certain  specified 
period  of  time.  The  statute  there  under  consideration,  while 
not  identical  to  our  statute,  is  similar  in  purpose  and 
reasoning,  and  it  is  felt  that  the  decision  arrived  at  in 
construing  this  statute  is  applicable  to  our  case.  The 
statute  there  under  consideration  read  as  follows: 

"Such  petition  papers  shall  be  preserved 
and  open,  under  proper  regulations,  to 
public  inspection  for  at  least  five  days 
prior  to  the  fifty -fifth  day  preceding 
the  election,  during  which  time  objections 
may  be  filed  thereto,  and  be  heard  by  the 
secretary  of  the  state  or  board,  as  the 
case  may  be." 

The  Ohio  Supreme  Court,  in  ruling  adversely  to  an  objection 
which  had  been  filed  on  the  fifty-fifth  day  before  the 
election,  stated  at  page  992: 

* It  is  well  settled  that  when  a 
statute  requlret  an  act  to  be  done  within 
a specified  number  of  days  prior  to  a 
fixed  date,  the  last  day,  namely,  the 
fixed  date,  is  to  be  excluded  and  the 
first  day  included  in  making  the 
calculation  * * *" 

After  stating  the  election  date  was  November  2,  the  court 
continued  as  follows: 

"Relators'  protests  were  filed  on  Sep- 
tember 8,  1243*  or  on  the  fifty-fifth  day 
before  the  election.  Therefore,  the 
filings  were  too  late  as  the  period  of 
five  days  or  more  in  which  protests 
containing  objections  could  have  been 
f iiea  must  precede  the  fifty -fifth  day 
prior  co  the  election  day.  In  any  event, 

September  7th  was  the  last  day  on  which 
such  protests  could  have  been  filed, " 

So  it  is  also  in  our  case.  When  we  exclude  the  named 
date,  August  7*  and  deduct  twenty-eight  days,  as  provided  in 
Section  114.120,  RSMo  1959*  we  find  that  the  first  day  of 
the  period  to  be  included  in  the  prohibition  is  July  10 f 
Therefore,  the  last  day  that  a valid  proper  registration  for 
the  August  7 primary  could  be  made  would  be  the  day  prior  to 
July  10,  or  July  9,  1962. 
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We  do  not  Intend  to  and  do  not  hold  that  registration  by 
a person  on  July  10,  1962,  or  even  later  Is  void  or  invalid 
for  all  purposes.  Section  114.120,  supra,  states  in  part: 

" * * * any  primary  or  general  election  in 
which  the  registration  records  provided 
f*or  in  this  chapter  are  to  be  used.  ,~~y  *" 
(underscoring  added) 

It  would  seem,  therefore,  that  while  a registration  subsequent 
to  July  9,  1962,  would  not  be  effective  to  confer  voting 
privileges  for  the  August  7*  1962,  primary  it  would  be 
effective  and  qualify  as  a proper  registration  for  the  next 
succeeding  general  election  to  be  held  in  November,  1962, 

You  have  also  asked  what  is  the  proper  procedure  if 
persons  are  allowed  to  register  during  the  twenty -eight  day 
period  preceding  any  primary  or  general  election.  It  is 
suggested  that  a satisfactory  procedure  would  be  to  withhold 
the  registration  sheets  or  cards  until  after  the  primary  or 
general  election  immediately  following  this  twenty-eight  day 
period  and  at  that  time  insert  them  in  the  proper  registration 
books.  It  is  felt  by  this  office  that  the  above  would  bs  a 
proper  and  legal  method  of  handling  this  problem. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  office  that: 

1.  The  twenty-ninth  day  prior  to  the  date  of  the  election 
is  the  last  date  upon  which  a valid  registration  may  be  made, 
which  in  this  case  is  July  9»  1962,  for  the  primary  election 

of  August  7>  1962. 

2.  A registration  subsequent  to  July  9»  1962,  while 
not  effective  to  confer  voting  privileges  for  the  August  7 
primary  would  be  effective  and  qualify  aB  a proper  registra- 
tion for  the  next  succeeding  general  election  to  be  held  in 
November  of  1962. 

3.  A satisfactory  procedure  to  assure  that  persons 
registered  subsequent  to  July  9*  1962  (during  the  twenty-eight 
day  period  prior  to  August  7>  1962),  are  not  allowed  to  vote 
in  the  August  7*  1962,  primary  would  be  for  the  county  clerk 
to  withhold  the  registration  cards  or  sheets  until  after  the 
primary  election  on  August  J,  1962,  and  at  that  time  insert 
them  in  the  proper  registration  books. 
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The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  assistant,  Robert  R.  Morthcutt. 


Yours  very  truly. 


fffiHIT  'EA8USTM 
Attorney  Oeneral 


RN:BJ 


Opinion  No.  291  Answered  by  letter 


July  27,  1962 


Honorable  Thomas  D.  Graham 
Speaker,  House  of  Representatives 
State  of  Missouri 
512  Central  Trust  Building 
Jefferson  City,  Missouri 

Dear  Mr.  Grahams 

This  is  to  acknowledge  receipt  of  your  letter  under  date 
of  July  25,  1962,  requesting  an  opinion  of  this  office,  wherein 
you  asked: 


"May  a city  attorney,  as  an  officer  of 
a third  class  city  operating  under  the 
provisions  of  Chapter  77,  R.S.Mo.  1959, 
lawfully  contract  with  the  City,  through 
its  Mayor  and  City  Council,  to  review, 
revise  and  codify  the  ordinances  of  the 
city  for  a compensation,  which  would  be 
in  addition  to  the  salary  of  the  city 
attorney  as  provided  by  an  ordinance  of 
the  city,  when  the  duties  of  the  city 
attorney,  as  prescribed  by  the  ordinances 
of  the  city,  do  not  require  him  to  review 
revise  and  codify  the  ordinances  of  the 
city,  without  being  in  violation  of 
Sections  77.440,  77.470  and  106.300 
R.S.Mo  1959?" 

In  reference  to  your  inquiry,  an  opinion  under  date  of 
May  9,  1955,  issued  to  the  Honorable  Haskell  Holman  as  auditor 
of  the  State  of  Missouri,  concluded  that  the  Board  of  Aldennen 
of  fourth  class  cities  is  not  authorized  to  pay  its  mayor  a 
fee  of  thirty  dollars  for  auditing  the  books  of  said  city  and 
such  acts  violate  the  provisions  of  Section  106.300,  RSMo  1949. 
Another  opinion  under  date  of  May  15,  1958,  issued  to  the 
Honorable  Rolin  T.  Boulware  as  Prosecuting  Attorney  of  Shelby 
County,  Missouri,  concluded  that  a lease  consummated  by  city 
officials  who  have  a pecuniary  interest  in  it  comes  within  the 
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purview  of  Section  106.R00,  RSMo  1949.  Further,  an  opinion 
under  date  of  December  8,  i960,  iBsued  to  Honorable  Charles  A. 
Powell,  Jr.,  Prosecuting  Attorney  of  Macon  County,  Missouri, 
concluded  that  an  assistant  city  marshall  of  a third  class  city 
is  prohibited  by  law  from  selling  the  city  in  which  ho  is  assist- 
ant city  marshall,  a motor  vehicle,  because  of  the  fact  that  he 
is  a city  officer.  (Copies  of  the  foregoing  opinions  are  en- 
closed herewith.) 

In  view  of  the  conclusions  reached  in  the  aforesaid  opin- 
ions and  the  provisions  of  Sections  77.370,  77.400,  77.470,  and 
106.300,  RSMo  1959,  we  conclude  that  the  proposed  action,  as 
described  in  your  request,  comes  within  the  purview  of  Sections 
77.470  and  106.300,  RSMo  1959. 


Yours  very  truly. 


PASilt 


THOMAS  P.  EAGLETOH 

Attorney  General 


iinclosure 


OPINION  NO.  292 
ANSWERED  BY  LETTER 


August  9,  1962 


Honorable  J.  R.  Fritz 
Prosecuting  Attorney 
Pettis  County 
Sedalla,  Missouri 

Dear  Mr.  Fritz: 

This  office  is  ii 
legal  opinion  as  to  whether  or  not  a Sheriff  who  was 
appointed  Deputy  Juvenile  Officer  by  the  Circuit  Court, 
is  entitled  to  mileage  expense  in  performance  of  his 
duties  as  Deputy  Juvenile  Officer. 

Recently,  we  received  a request  for  an  opinion 
from  Honorable  J.  R.  Eiser,  Prosecuting  Attorney  of 
Holt  County,  as  to  what  mileage  the  Juvenile  Officer  is 
entitled  to  charge  for  miles  travelled  by  him  in  his  of- 
ficial capacity.  Said  inquiry  was  answered  by  letter. 

In  our  reply,  attention  was  called  to  Section  211.191.2, 
RSMo  1959,  which  authorizes  the  payment  of  mileage  allow- 
ance, (not  to  exceed  that  allowed  state  officers  for  each 
mile  travelled  upon  official  business)  to  be  paid  Juvenile 
and  deputy  Juvenile  officers  while  performing  official 
duties . 

Our  letter  further  called  attention  to  the  rate  per 
mile  for  each  mile  actually  travelled  by  such  state  of- 
ficers, which  is  eight  cents  per  mile.  It  is  believed 
that  the  provisions  of  Section  211.191.2,  RSMo  1959,  and 
those  of  our  letter  to  Mr,  Eiser,  a copy  of  which  is  en- 
closed, fully  and  completely  answer  your  inquiry. 

Trusting  the  above  Information  will  be  helpful,  I am 

Very  truly  yours. 


PNC  tat 


Attorney  General 


August  1,1962 


Dr.  Georg*  A.  Ulett 
Acting  Director 
Division  of  Mental  Diseases 
722  Jefferson  Street 
Jefferson  City,  Missouri 

Dear  Dr.  Ulett: 

This  refers  to  your  letter  of  June  7»  1962.  and  our 
subsequent  conversations,  concerning  the  operation  of  a 
work-study  program  In  the  field  of  social  work  in  connec- 
tion with  institutions  within  the  Division  of  Mental 

Diseases. 

It  is  our  understanding  that  this  program  contemplates 
the  following  facts:  A state  hospital  employs  a person  as 
a Social  Work  Interne  I (an  unclassified  position  under  the 
merit  system)  at  a salary  of  $320  per  month.  Such  person 
commences  work  in  June  (or  possibly  later  in  the  summer) 
and  works  on  a full  time  basis  and  receives  full  par  until 
September.  From  September  through  May.  he  is  enrolled  for 
graduate  training  in  the  School  of  Social  Work  at  the  Uni- 
versity of  Missouri  (or  some  other  recognised  school  in 
this  field)  and  devotes  half  time  to  academic  studies. 

During  this  period,  he  works  half  time  and  receives  half 
pay  from  the  employing  hospital.  Such  work  may  be  done  at 
the  employing  hospital  or  another  institution  in  the  Divi- 
sion of  Mental  Diseases  or,  in  order  to  give  the  employee 
broader  experience,  he  may  be  assigned  to  work  for  another 
state  agency  (e.g.;  in  a welfare  office).  This  work  serves 
as  part  of  the  educational  program. 

During  the  following  June  and  July,  the  employee  works 
full  time  and  receives  full  pay  at  the  employing  hospital. 

On  August  1,  the  employee  begins  what  is  termed  his  "block 
assignment,”  which  is  full  time  work  in  a state  agency  but 
constitutes  part  of  the  educational  program.  This  continues 
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through  January  and  the  employee  (who  is  promoted  to  Social 
Work  Interne  II  with  a $335  per  month  salary  at  the  begin- 
ning of  the  second  year)  receives  his  full  salary  from  the 
employing  hospital*  Ae  in  the  case  of  the  first  rear  work, 
the  employee' 8 assignment  is  not  necessarily  at  the  employ- 
ing hospital  or  another  institution  in  the  Division  of  Mental 
Diseases  but,  instead,  may  be  at  some  other  state  agency* 

From  February  until  his  graduation  in  June,  the  employee  is 
on  leave,  and  receives  no  pay.  while  he  devotes  full  time  to 
academic  studies  at  the  School  of  Social  Work. 

This  program  leads  to  a master's  degree  in  social  work. 

A person  participating  in  the  program  is  committed  to  work 
as  a social  worker  in  an  institution  within  the  Division  of 
Mental  Diseases  for  two  years  after  his  graduation.  Under 
work-study  programs  conducted  by  other  state  agencies,  per- 
sons employed  and  paid  by  such  agencies  are  assigned  to 
work  in  state  hospitals  as  part  of  such  programs. 

This  is  to  advise  you  that  we  see  no  legal  objection 
to  the  operation  of  a work-study  program  such  as  is  de- 
scribed above  in  connection  with  institutions  within  the 
Division  of  Mental  Diseases. 


Very  truly  yours. 


JC3  lc 


Thomas  f.  kagleton 
Attorney  General 


OPINION  NO.  298  ANSWERED  BY  LETTER 


August  6,  1962 


Honorable  Wm.  H.  Frye 
Assistant  Prosecuting  Attorney 
Cape  Girardeau  County 
Cape  Girardeau,  Missouri 


Dear  Mr.  Frye: 

We  have  your  letter  of  August  1,  1962,  wherein  you 
request  the  opinion  of  this  office  on  the  legality  of 
the  operation  of  a commercial  motor  vehicle  In  Missouri, 
which  vehicle  is  owned  by  an  Alabama  corporation,  is 
licensed  in  Alabama  but  based  in  Missouri. 


Missouri  and  Alabama  are  parties  to  the  Multi- 
State  Reciprocal  Agreement  which  provides  for  the  grant- 
ing of  reciprocity  among  the  signatory  states.  This 
Agreement  provides  that  commercial  motor  vehicles  are 
to  be  licensed  in  the  base  state  of  such  vehicles,  and 
when  vehicles  are  properly  registered  In  such  state  they 
are  entitled  to  operate  on  the  highways  of  the  other 
member  states  without  the  payment  of  additional  regis- 
tration fees.  The  base  state  is  that  state  where  the 
owner  or  operator  of  the  vehicle  maintains  a place  of 
business  from  which  the  vehicle  is  most  frequently  dis- 
patched, garaged,  serviced,  maintained,  operated  or 
otherwise  controlled. 

With  this  in  mind  and  turning  to  the  particular 
facts  of  your  inquiry,  it  can  be  seen  that  a Missouri 
based  carrier  must  register  its  vehicles  In  Missouri 
under  the  terms  of  the  Multi-State  Agreement.  The 
vehicles  here  Involved  are  not  entitled  to  reciprocity 
for  their  operation  in  Missouri  on  an  Alabama  registra- 
tion for  this  reason.  Since  they  are  not  entitled  to 
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reciprocity  and  do  not  bear  a Missouri  license,  their 
operation  on  Missouri  highways  is  illegal. 


Yours  very  truly. 


JJMtral 


TOOMA'5  F.'  EABLETCN 

Attorney  General 


Opinion  No.  302 
answered  by  letter 


Honorable  Stephen  E.  Strom 
Prosecuting  Attorney 
Cape  Olrardeau  County 
Cape  Olrardeau,  Missouri 

Dear  Mr.  Strom: 

This  will  reply  to  your  letter  requesting  our  opinion,  as 
follows: 

"I  request  your  opinion  whether  the  County 
Welfare  Director  or  other  officer  of  the 
Division  of  Welfare  is  a proper  person  to 
institute  proceedings  for  the  Involuntary 
hospitalization  of  a mentally  ill  person 
under  the  provisions  of  Section  202,807 
R.S.  Mo.,  1959 » where  such  applicant  is 
fully  and  properly  advised  of  the  facts 
concerning  the  mental  illness  and  the 
necessity  for  such  commitment  and  where 
none  of  the  other  persons  described  in 
said  section  are  available  for  or  willing 
to  sign  such  application. " 

Your  request  relates  to  the  opinion  we  issued  to  you  under 
date  of  July  6,  1962,  in  which  we  held  that  during  the  pendency 
of  a criminal  charge  against  a defendant,  both  in  the  magistrate 
court  prior  to  a preliminary  hearing  on  the  complaint  and  in  the 
circuit  court  thereafter  if  the  defendant  is  held  for  the  circuit 
court  and  an  Information  is  filed,  the  probate  court  has  no  auth- 
ority to  exercise  Jurisdiction  over  the  person  of  the  accused  in 
a proceeding  filed  under  Section  202.807  RSMo.  We  held  that  if 
you  desired  a probate  court  hearing  with  respect  to  the  mental 
condition  and  need  for  hospitalization  of  the  defendant,  you  must 
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first  withdraw  the  complaint  pending  In  the  magistrate  court  and 
terminate  the  proceedings  therein.  You  now  Inform  us  that  you 
have  determined  to  withdraw  the  present  complaint , "file  Involun- 
tary commitment  procedures  In  the  Probate  Court,  and  later  re file 
the  complaint  to  terminate  the  running  of  the  Statute  of  Limita- 
tions." 

As  you  point  out  In  your  letter.  Section  202.807  RSMo  provides 
that  a proceeding  for  the  involuntary  hospitalisation  of  an  Indi- 
vidual may  be  commenced  by  the  filing  of  a written  application  with 
the  probate  court  by  "a  friend,  relative,  spouse,  or  guardian  of 
the  Individual,  or  by  a licensed  physician,  a health  or  public  wel- 
fare officer,  or  the  head  of  any  public  or  private  institution  in 
which  such  Individual  may  be."  The  application  must  be  accompanied 
and  supported  by  a certificate  of  a licensed  physician  or  "a  written 
statement  by  the  applicant  that  the  individual  has  refused  to  sub- 
mit to  examination  by  a licensed  physician."  It  Is  evident  that  an 
application,  filed  by  an  authorized  person,  together  with  the  sup- 
porting certificate  or  statement,  is  Jurisdictional  and  that  the 
probate  court  is  not  authorized  to  hold  a hearing  or  make  a finding 
until  and  unless  such  an  application  is  filed. 

Your  specific  question  1b  whether  the  county  welfare  director 
or  other  public  welfare  officer  employed  by  the  division  of  welfare 
la  a proper  person  to  institute  proceedings  for  the  involuntary 
commitment  of  the  individual  against  whom  you  have  filed  murder 
charges.  Section  202.807  must  be  construed  together  with  other 
provisions  relating  to  the  hospitalization  of  mentally  ill  indivi- 
duals, and  in  particular  with  Section  202.797  RSMo,  Insofar  as  your 
specific  question  is  concerned.  Section  202.797  RSMo  provides  for 
the  admission  of  an  individual  to  a hospital  upon  written  applica- 
tion to  the  hospital  by  "a  friend,  relative,  spouse,  or  guardian  of 
the  individual,  a health  or  public  welfare  officer,  or  the  head  of 
any  institution  in  which  said  individual  may  be." 

It  may  be  noted,  therefore,  that  the  very  persons  authorized 
under  Section  202.807  (other  than  a licensed  physician),  to  apply 
to  the  probate  court,  are  authorized  to  make  application  to  a hos- 
pital for  the  purpose  of  the  care  and  treatment  of  the  individual 
in  a mental  hospital  under  the  conditions  set  forth  in  Section 
202.797.  The  latter  section  imposes  certain  duties  upon  the  "county 
welfare  department"  in  connection  with  the  application,  and  the 
action  to  be  taken  with  respect  thereto. 
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It  la  the  opinion  of  this  office  that  the  term  "county 
welfare  department,"  as  used  in  the  statute,  has  reference  to 
and  means  the  office  which  the  division  of  welfare  is  required 
to  establish  in  each  county  under  Section  20J.060  RSMo.  It  is 
apparent,  therefore,  that  the  term  "public  welfare  officer,"  as 
used  in  paragraph  1(1)  of  Section  202.797,  would  include  the 
county  welfare  director  and  any  other  public  welfare  officer  em- 
ployed by  the  county  welfare  department. 

In  view  of  the  identical  phraseology  in  these  two  sections, 
it  is  our  opinion  that  the  terra  "public  welfare  officer,"  has  the 
same  meaning  as  used  in  Section  202.807  RSMo  as  it  has  under  our 
construction  of  Section  207.797.  It  follows  from  the  foregoing 
that  a county  welfare  director,  or  other  public  welfare  officer 
employed  by  the  county  welfare  department,  is  a person  authorized 
to  institute  an  action  under  the  provisions  of  Section  202.807. 
However,  this  does  not  mean  that  such  a public  welfare  officer 
may  be  compelled  to  file  an  application  for  the  Involuntary  com- 
mitment of  an  individual,  nor  that  he  should  do  so  simply  because 
a prosecuting  attorney  requests  such  action  on  his  part. 

We  believe  that  the  Legislature  selected  the  persons  authorized 
to  file  applications  for  involuntary  commitment  advisedly.  The 
clear  legislative  intent  is  that  such  proceedings  should  be  insti- 
tuted by  persons  having  personal  or  official  knowledge  of  the  neces- 
sary facts,  or  who,  through  their  relationship  to  the  individual, 
have  a direct  concern  that  he  be  given  the  necessary  treatment  for 
his  mental  illness. 

A friend,  relative,  spouse  or  guardian  would  ordinarily  have 
personal  knowledge  as  to  the  need  for  care  and  treatment.  It  seems 
strange  that  if  the  Individual  in  question  is  in  such  urgent  need 
of  hospitalization,  as  your  letters  would  indicate,  the  relatives 
and  friends  of  such  individual  would  be  so  unconcerned  as  to  be  un- 
willing to  apply  for  Involuntary  commitment.  The  head  of  the  insti- 
tution in  which  the  individual  is  confined  would  also  have  personal, 
or  at  least  official,  knowledge  of  the  need  for  care  and  hospitali- 
zation. 

As  for  a health  and  public  welfare  officer,  it  is  quite  possible 
that,  incident  to  the  performance  of  his  official  duties,  such  of- 
ficer might  acquire  personal  knowledge  that  the  individual  has  need 
for  hospitalization  and  mental  treatment.  If  he  acquires  such 
knowledge  incident  to  the  performance  of  his  official  duties  and 
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believes  It  In  the  public  Interest  that  the  Individual  be  hospita- 
lized, then  he  has  the  authority  under  Section  202.807  to  file 
and  prosecute  an  application  for  such  Involuntary  hospitalization. 

He  is  under  no  mandatory  duty  to  file  an  application  In  any  event, 
and  particularly  so  where  he  has  no  personal  knowledge  obtained  in 
the  course  of  the  performance  of  his  official  duties. 

The  filing  of  an  application  for  an  involuntary  commitment 
and  the  prosecution  thereof  is  not  a perfunctory  act,  nor  one 
lightly  to  be  undertaken.  The  direct  responsibility  for  instituting 
the  proceeding  is  upon  the  person  who  files  the  application  in  the 
probate  court.  Whether  such  responsibility  shall  be  undertaken  in- 
volves the  exercise  of  Judgment,  and  such  Judgment  should  properly 
be  based  on  facts  within  the  personal  knowledge  of  the  person  auth- 
orized to  commence  the  proceeding. 

You  inform  us  that  the  head  of  the  institution  in  which  the 
individual  is  presently  confined  has  not  agreed  to  sign  the  neces- 
sary application.  Surely,  the  head  of  the  hospital  in  which  the 
individual  is  confined,  with  his  personal  and  official  knowledge 
of  the  essential  facts,  would  be  the  logical  person  in  the  present 
situation  to  file  the  necessary  application,  rather  than  the  county 
welfare  director,  who  has  no  personal  knowledge  respecting  the  facts. 
And  if  the  head  of  the  hospital  is  unwilling  to  institute  the  pro- 
ceedings you  desire,  there  would  appear  to  be  more  Justification  for 
a mere  welfare  officer,  with  no  personal  contact  with  the  individual, 
to  be  equally  or  more  reluctant  to  sign  the  application  and  to  prose- 
cute the  proceedings. 

As  prosecuting  attorney,  you  have  no  authority  to  substitute 
your  Judgment  for  that  of  the  county  welfare  director.  Had  the 
Legislature  intended  that  the  necessary  application  be  filed  at  the 
request  of  the  prosecuting  attorney,  it  would  have  directly  authorized 
the  prosecuting  attorney  to  act  in  this  connection. 

Summarizing:  A county  welfare  director,  or  other  public  welfare 
officer  employed  by  the  county  welfare  department,  is  a person  auth- 
orized to  institute  and  to  prosecute  a proceeding  in  the  probate 
court  under  Section  202.807j  but  he  may  not  be  compelled  to  institute 
or  prosecute  such  a proceeding  if  he  deems  it  inadvisable  or  improper 
to  do  so.  Hence,  if,  for  any  reason,  none  of  the  other  persons,  in- 
cluding the  head  of  the  state  hospital  in  which  the  individual  is 
confined,  is  willing  to  institute  proceedings  under  Section  202.807 
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(and  since  the  prosecuting  attorney  is  not  one  of  the  persons 
authorized  to  file  an  application  for  involuntary  commitment  of 
the  individual  involved),  there  is  no  means  provided  by  statute 
whereby  you  may  file  involuntary  commitment  procedures  in  the 
probate  court. 


Yours  very  truly. 


THOMAS  F.  EAGLSTON 
Attorney  Oeneral 


JN:sr 


SUPPLEMENT  TO  LETTER  DATED  AUGUST  8,  1962, 
ANSWERING  OPINION  REQUEST  NO.  306  BY  LETTER. 


August  10,  1962 


Honorable  Bernard  W.  Gorman 
Prosecuting  Attorney 
Atchison  County 
Rock  Port,  Missouri 

Dear  Mr,  Gorman: 

With  reference  to  your  telephone  conversation  of 
August  10,  1962,  with  Gordon  Siddens,  Assistant  Attorney 
General,  and  with  further  reference  to  your  opinion  re- 
quest dated  August  2,  1962,  we  have  the  following 
observations: 

1.  The  election  referred  to  in  Section  120.550  as 
amended  last  in  1939  is  the  general  election,  not  the 
primary  election. 

2.  There  is  no  reason  why  the  name  of  the  candidate 
selected  by  the  county  committee  should  appear  on  the 
primary  ballot  because  the  candidate  selected  by  the  covin ty 
committee  is  the  party  nominee  to  be  voted  on  only  at  the 
general  election. 

3.  Under  the  time  schedule  specified  in  Section 
120.530  as  amended  there  is  more  than  thirty  days  remain- 
ing before  the  general  election  to  permit  the  county  clerk 
to  have  the  nominee  named  by  the  county  committee  put  on 
the  ballot  as  the  party  nominee  for  the  office. 

4.  The  opinion  of  this  office  dated  September  18, 
1936,  to  Honorable  John  W.  Mitchell,  on  page  3 the  last 
two  paragraphs  before  the  Conclusion,"  states  the  posi- 
tion of  this  office  respecting  the  point  under  consider- 
ation. The  amendment  of  Section  12C.550  in  1959  modifies 
the  principle  stated  merely  to  require  the  nomination  of 
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candidate  B made  by  the  county  committee  to  fill  a vacancy 
caused  by  the  resignation  or  withdrawal  of  candidate  A (as 
stated  in  your  inquiry)  to  be  filed  with  the  county  clerk 
thirty  days  before  the  general  election  on  November  6, 
1962. 

We  hope  the  foregoing  fully  explains  our  view  of  the 

law. 


Yours  very  truly. 


JG  >:ml 


Attorney  General 


OPINION  NO.  306  ANSWERED  BY  LETTER. 


August  8,  1962 


Honorable  Bernard  W.  Gorman 
Prosecuting  Attorney 
Atchison  County 
Rock  Port,  Missouri 

Dear  Mr.  Oorroan: 

This  will  acknowledge  receipt  of  your  letter 
dated  August  2,  1962,  requesting  an  opinion  of  this 
office  relating  to  the  interpretation  of  Section 
120.550  in  filling  vacancies  for  candidates  who  have 
withdrawn. 

We  enclose  herewith  copy  of  an  opinion  Issued 
by  this  office  dated  September  18,  1556,  to  Honorable 
John  W.  Mitchell.  We  believe  this  opinion  answers  the 
questions  you  have  asked. 


Yours  very  truly. 


mms  p.  mam 

Attorney  General 


JOS:  ml 
Enc . 


Opinion  No.  309 
answered  by  letter 


October  1,  1962 

PILE! 

so? 

Honorable  Warren  E.  Hearnes 
Secretary  of  State 
Capitol  Building 
Jefferson  City,  Missouri 

Dear  Mr.  Hearnes: 

This  is  in  answer  to  your  letter  of  August  10,  1962, 
requesting  an  opinion  of  thiB  office  on  the  following 
matters: 


’Assuming  the  county  court  of  a county 
has  duly  divided  a city  into  wards  as 
part  of  the  county,  democrat  and  re- 
publican committees  allowing  each  ward 
to  elect  a committeeman  and  committee- 
woman,  said  city  being  part  of  a town- 
ship which  is  represented  in  the  county 
committee  by  a committeeman  and  committee- 
woman.  Can  a resident  of  a ward  within 
the  city  vote  for  the  candidate  for  the 
committee  from  his  ward  and  also  the 
township? 

"If  the  answer  to  the  above  is  no,  must 
separate  ballots  be  printed  for  each  ward 
and  the  township  not  in  any  of  the  wards 
listing  only  the  names  of  the  candidates 
eligible  to  be  voted  upon  by  the  voters 
of  the  respective  ward  or  township?" 

Enclosed  herewith  is  an  opinion  of  this  office  written  Feb- 
ruary 14,  1952*  to  the  Hon.  Robert  0.  Kirkland,  Prosecuting  At- 
torney of  Clay  County,  Missouri.  In  this  opinion,  among  other 
things,  we  concluded  that  when  a city  is  located  within  a township 


Honorable  Warren  £.  Hearnes 


-2- 


and  each  Is  entitled  to  a committeeman  and  a commit teewoman, 
the  committee  members  from  the  township  may  be  voted  upon 
only  by  the  voters  of  the  township  residing  outside  the 
city.  The  reverse  is  also  true.  The  residents  of  the  town- 
ship living  within  the  city  may  vote  only  for  those  committee 
members  from  the  city  or  the  various  wards,  if  the  city  has 
been  divided  into  wards.  The  statute  under  which  this  opin- 
ion was  written  has  not  been  changed,  nor  have  any  decisions 
of  the  courts  caused  us  to  revise  this  opinion.  It  would 
certainly  be  unreasonable  to  hold  the  Legislature  would  in- 
tend a voter,  living  in  a city  which  is  a part  of  a township, 
to  be  able  to  elect  a committee  member  from  his  ward  in  the 
city  and  also  the  township. 

In  answer  to  your  second  question,  as  each  voter  may 
vote  only  for  committee  members  from  his  township  or  ward, 
separate  ballots  must  be  printed  for  the  voters  of  each  ward 
and  of  the  township,  not  in  any  of  the  wards,  listing  only 
the  names  of  the  committee  candidates  eligible  to  be  voted 
upon  by  the  voters  of  the  respective  ward  or  township. 

Yours  very  truly. 


THOMAS  P.  EAGLET ON 

Attorney  General 


JHD: sr 


Enclosure 


Opinion  No.  315 


Answered  by  Letter  (Mansur) 


November  2 , 1962 


Honorable  John  A.  Hons singer 
Prosecuting  Attorney 
Laclede  County 
Lebanon,  Missouri 

Dear  Mr.  Honsslnger: 

In  your  letter  of  August  26,  1962,  regarding  Section 
302.302,  Mo.  Cum.  Supp.  1961,  you  submit  the  following 
question: 


"What  does  the  term  *or  forfeiture  of 
collateral'  mean?  Does  It  mean  forfeiture 
of  collateral  deposited  for  appearanoe 
on  a traffic  charge  In  the  form  of  a ball 
bond,  or  does  It  mean  collateral  that  might 
be  deposited  under  the  Safety  Responsibility 
Act?" 

Section  302.302,  Mo.  Oum.  Supp.,  provides  for  the  State 
Director  of  Revenue  to  put  Into  effect  a point  system  for 
the  suspension  and  revocation  of  chauffeurs'  and  operators' 
licenses*  It  further  provides  that  "points  shall  be  assessed 
only  after  conviction  or  forfeiture  of  collateral". 

Section  302.010,  Mo.  Cum.  Supp.  1961,  provides  In 
part  that  when  used  In  this  chapter  the  following  words 
and  phrases  mean:  (4)  "Conviction",  any  final  conviction; 
also  a forfeiture  of  ball  or  collateral  deposited  to  secure 
a defendant's  appearance  In  court,  which  forfeiture  has 
not  been  vaoated,  shall  be  equivalent  to  a conviction,  ex- 
cept that  when  any  conviction  as  a result  of  which  points 
are  assessed  under  section  302.302  Is  appealed. 

Under  Section  302.010  forfeiture  of  ball  or  collateral 
deposited  for  the  defendant's  appearance  In  court  Is  con- 
sidered as  a conviction  for  the  purposes  of  assessing  points 
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under  Section  302.302. 

These  sections  were  enacted  by  the  legislature  in 
1961  as  part  of  Senate  Bill  No.  90  and  are  contained  in 
Chapter  302  of  the  Revised  Statutes  of  Missouri  concerning 
drivers*  and  chauffeurs'  licenses. 

We  believe  that  "forfeiture  of  collateral"  as  used  in 
Section  302.302,  supra,  refers  to  forfeiture  of  bail  or 
collateral  deposited  to  secure  defendant* s appearance  in 
court  as  provided  for  under  Section  302.010(4),  supra,  and 
that  it  does  not  refer  to  a bond  of  security  deposited  as 
provided  for  under  the  Safety  Responsibility  Act  found  in 
Chapter  303,  RSJfo  1959. 


Very  truly  yours. 


msmrr rmnsm 

Attorney  General 


OPINION  NO.  321  (1962) 
ANSWERED  BY  LETTER  - John  M 


Honorable  William  H.  Bruce,  Jr. 
Prosecuting  Attorney 
Reynolds  County 
Centerville,  Missouri 

Dear  Mr.  Bruce: 


This  letter  is  in  response  to  your  letter  of  August  22, 
1962,  requesting  an  opinion  on  the  following  matters: 

"The  Clerk  of  the  County  Court  and  the 
various  officers  of  the  County,  together 
with  the  Democratic  Central  Committee  of 
Reynolds  County,  Missouri,  have  all  asked 
to  write  to  you  for  an  official  opinion. 

In  addition,  I need  an  official  opinion 
myself . 

One  Robert  B.  Baker  filed  a declaration  as 
a candidate  for  nomination  as  Prosecuting 
Attorney  in  the  Democratic  Primary  of  August 
7,  1962.  One  Billy  Joe  Fox  did  the  same  for 
County  Collector  on  the  Democratic  ticket. 

Both  were  defeated. 

Section  120.370  provides  that  no  person 
shall  file  a declaration  to  be  the  candi- 
date of  more  than  one  party. 

Mr.  Baker,  Mr.  Fox,  and  a Mr.  Robert  C. 

Stark,  who  did  not  seek  nomination  on  Au- 
gust 7>  1962,  have  now  filed  petitions  to 
establish  a new  political  party  in  Reynolds 
County,  in  which  petitions,  Mr.  Baker  seeks 
to  run  for  Prosecuting  Attorney,  Mr.  Fox  for 
County  Collector,  and  Mr.  Stark  for  State 
Representative.  They  are  attempting  to  run 
on  the  'Hardhead  Party'  ticket;  their  new 

party. 
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The  petitions  were  filed  with  the  County 
Clerk  on  August  20,  1962.  All  three  of 
these  gentlemen  refused  to  pay  any  filing 
fee  whatever.  In  addition,  Mr.  Pox  refused 
to  sign  his  decoration.  Section  120.220 
provides  that  such  petitions  must  be  filed 
'at  least  78  days'  prior  to  the  general 
election.  Section  120.210  requires  a state- 
ment of  candidacy  and  the  whole  chapter 
seems  to  require  a filing  fee  (Cf.  120.380). 

I am  of  the  opinion  that  the  wording  of 
the  statute,  'at  least  78  days  prior'  would 
have  required  that  the  petitions  be  filed 
on  Sunday,  August  19th.  The  County  Clerk 
made  a point  of  being  available  until  mid- 
night. However,  in  some  Instances,  when 
a thing  is  to  be  done  on  a Sunday,  the  time 
is  extended  to  the  following  Monday.  How- 
ever, in  this  case  the  Btatute  reads  (at 
least)  rather  strongly. 

The  clerk  has  taken  the  position  that  the 
petitions  were  filed  too  late;  that  no  per- 
son may  be  the  candidate  of  two  parties  in 
the  same  election;  that  the  declaration  must 
be  signed  and  that  the  filing  fees  must  be 
paid.  Accordingly,  he  does  not  plan  to  place 
the  'Hardhead  Party1  on  the  ballot.  However, 
we  need  your  pplnlon,  since  we  want  to  be  fair 
about  the  matter.  Since  the  ballots  must  be 
printed  shortly,  we  would  like  to  have  an 
early  reply." 

The  statutes  of  Missouri  provide  two  methods  by  which  a 
candidate  for  public  office  may  have  his  name  placed  on  the 
ballot  at  the  general  election.  Sections  120.140  to  120.230 
provide  for  the  nomination  of  a candidate  by  new  political 
parties  and  by  a required  number  of  electors  filing  petitions. 
(All  references  to  sections  herein  will  be  to  sections  in  Re- 
vised Statutes  of  Missouri,  1959*  unless  otherwise  designated) 
Sections  120.300  to  120. 650  provide  for  the  nomination  of  can- 
didates by  established  political  parties  by  the  primary  elec- 
tion method.  Preisler  v.  City  of  St.  Louis,  (1959)  Mo.  322 
S.  W.  2d  7^8*  The  petition  method  is  a separate  and  supplemen 
tary  method  to  the  state  primary  election  for  nominating  can- 
didates. State  v.  Toberman,  (195^)  Mo.  269  S.  W.  2d  753.  The 
candidates  mentioned  in  your  letter  are  apparently  seeking  a 
nomination  as  candidates  of  a new  political  party  governed  by 
Section  120.160. 
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Sectlon  120.350  provides  that  candidates, with  certain 
exceptions,  must  pay  filing  fees  as  prescribed  therein.  Sec- 
tion 120.340  requires  eaoh  candidate  to  file  a declaration  of 
candidaoy.  Section  120.370  forbids  any  candidate  to  file  more 
than  one  declaration  Indicating  the  party  designation  under 
which  his  name  shall  be  printed  on  the  official  ballot.  It 
is  our  opinion  eaoh  of  these  sections  and  the  requirements 
contained  therein  apply  only  to  candidates  seeking  the  nomi- 
nations by  the  state  primary  method.  They  do  not  apply  to 
candidates  listed  for  nomination  in  petitions  for  the  es- 
tablishment of  new  political  parties.  Therefore,  the  County 
Clerk  may  not  refuse  to  list  the  candidates  in  question  on 
the  grounds  they  have  not  complied  with  these  sections. 

The  next  general  election  is  scheduled  for  November  6, 

1962.  Section  1.020(3).  Section  1.040  provides: 

"The  time  within  which  an  act  is  to 
be  done  shall  be  computed  by  exclud- 
ing the  first  day  and  including  the 
last.  If  the  last  day  is  Sunday  it 
shall  be  excluded." 

Excluding  November  6th,  the  last  day  a petition  to  es- 
tablish a new  political  party  may  be  filed  is  August  19,  1962; 
seventy-eight  (78)  days  previous  to  the  election  for  which  the 
candidates  are  nominated.  Section  120.122.  As  this  day  falls 
on  a Sunday  it  shall  be  excluded,  and  Monday,  August  20,  1962, 
becomes  the  final  date  for  filing  such  a petition.  No  peti- 
tion filed  on  that  date  may  be  excluded  as  untimely  filed  in 
violation  of  Section  120.220. 

However,  S ctlon  120.210  requires  each  petition  of  nomi- 
nation to  include  a statement  of  candidacy  for  eaoh  of  the  can- 
didates named  therein.  Each  such  statement  must  be  subscribed 
and  sworn  to  by  the  candidate  in  question.  It  is  the  opinion 
of  this  office  that  this  Section  also  applies  to  candidates 
listed  on  petitions  seeking  to  establish  new  political  parties. 
Section  120.160,  subparagraph  3.  Therefore,  the  County  Clerk 
should  not  place  the  name  of  anyone  as  a candidate  on  the  "Hard- 
head Party"  ticket  who  has  not  filed  a signed  and  notarized 
statement  of  his  candidacy.  It  Is  also  our  opinion  the  County 
Clerk  may  not  refuse  to  place  the  "Hardhead  Party"  and  candi- 
dates who  have  properly  filed  declarations  of  candidacy  on  the 
ballot  for  the  other  reasons  given. 

Yours  very  truly. 


JHDtat 


THOTDT5~T.  EA'ffLLTON 

Attorney  General 


Opinion  327,  Answered  by  Letter, 


(Moody  Mansur) 


October  5#  1962 


Mr,  Lawrence  A,  Schneider,  Director 
Commerce  and  Industrial  Development 
Eighth  Floor  Jefferson  Building 
Jefferson  City,  Missouri 

Dear  Mr,  Schneider: 

This  is  In  reference  to  your  letter  of  August  30,  1962, 
regarding  the  Interpretation  of  Section  137*093#  Mo,  Cum.  Supp. 
1961. 

In  your  letter  you  submit  certain  questions  based  on 
hypothetical  facts.  Ordinarily  we  give  legal  opinions  only 
on  specific  facts  of  Individual  cases  because  frequently 
only  a slight  change  In  the  factual  situation  results  In 
the  application  of  a different  principle  of  law. 

Section  137.093,  supra,  was  enacted  by  the  last  legislature 
and  has  not  been  before  any  appellate  court  for  Interpretation. 
It  Is  similar  to  Section  79*304  of  the  Revised  Statutes  of 
Kansas,  which  section  likewise  has  not  been  construed  by  the 
appellate  courts  of  that  state. 

Section  137*093,  supra,  provides  in  part  that  •tangible 
personal  property  moving  through  this  state  or  consigned  to 
a warehouse  In  this  state  from  outside  this  state.  In  transit 
to  a final  destination  outside  this  state  shall  not  acquire 
a situs  in  this  state  for  taxation  purposes* 

This  statute  makes  no  distinction  between  foreign  or 
domestic  corporations  or  persons  and  in  my  opinion  it  applies 
alike  to  all.  Under  this  statute  the  source  and  ultimate 
destination  of  the  property  are  the  determining  facts  to  be 
considered  and  not  who  Is  the  owner  of  the  property.  Asms 
view  the  matter,  title  to  the  property  1b  immaterial  In  deter- 
mining whether  the  property  Is  taxable*  The  property  must 
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be  from  outside  this  state  and  when  It  enters  this  state 
be  In  transit  to  a destination  outside  this  state  before 
It  would  be  exempt  from  taxation  under  this  provision. 

I believe  all  the  questions  you  have  submitted  can  be 
answered  by  applying  these  general  principles  of  law. 

Very  truly  yours , 


MM:  ms 


Attorney  General 


VILLAGES: 

CHAIRMAN: 

VOTE: 

BOARD  OF  TRUSTEES: 


In  filling  vacancies  on  the  board 
the  chairman  of  the  Board  of 
Trustees  of  the  Village  of  Bel- 
Ridge  has  no  vote  unless  there  is 
a tie . 


Opinion  No.  328 

September  13*  1962 
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Honorable  Norman  H.  Anderson 
Prosecuting  Attorney 
St.  Louis  County 
Court  House 
Clayton  5,  Missouri 

Dear  Mr.  Anderson: 

This  is  in  reply  to  your  letter  of  August  31,  1962, 
which  reads  as  follows: 

"I  respectfully  request  an  official 
opinion  relative  to  the  proper  inter- 
pretation of  Sec.  80.230,  Revised 
Statutes  of  Missouri.  I have  been 
asked  to  obtain  this  opinion  by  the 
City  officials  of  the  Village  of 
Be  1-Ridge , Ml saouri . 

"The  section  involved  is  as  follows: 

80.230.  TRUSTEES  — VACANCY,  HOW 
FILLED.—  All  vacancies  in  the 
board  of  trustees  shall  be  filled 
by  the  remaining  members  of  the 
board.  In  case  the  office  of 
chairman  becomes  vacant,  the  re- 
maining members  shall  select  one 
of  their  own  number  as  temporary 
chairman  and  then  proceed  to  elect 
some  person  to  fill  such  vacancy; 
provided,  the  chairman  or  temporary 
chairman  shall  have  no  vote  except 
in  case  of  a tie. 

"The  factual  background  giving  rise  to 
this  request  for  an  interpretation  is 


r I LED 
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as  follows:  The  Chairman  of  the  Board 
of  Trustees  of  the  Village  of  Bel-Ridge, 

Missouri,  recently  resigned  prior  to  the 
end  of  his  elective  term.  The  remaining 
Board  members  elected  a temporary  Chair- 
man and  then  voted  to  elect  the  temporary 
Chairman  the  permanent  chairman . The 
Board  now  wants  to  elect  a person  to  fill 
the  vacancy  created  by  the  election  of 
the  present  Chairman. 

"Does  the  present  Chairman  have  a vote 
in  filling  the  vacancy  on  the  Board 
that  was  created  by  his  election  to 
Chairman,  or  would  he  be  able  to  vote 
only  in  case  of  a tie  vote  by  the  other 
Board  members?  1 

In  answering  your  question  we  refer  you  to  the  case 
of  Krug  v.  Village  of  Mary  Ridge,  271  S.W.  2d  867,  in 
which  the  St.  Louis  Court  of  Appeals  said  at  page  872: 

"*  * * It  should  be  pointed  out  that  the 
chairman  of  the  board  of  trustees  of  a 
village  is  not  a mere  presiding  officer 
with  the  power  to  vote  only  in  case  of 
a tie  (as  in  the  case  of  the  mayor  of 
the  fourth  class  city,  § 79-120).  He 
is  entitled  to  vote  on  all  measures  which 
come  before  the  board,  except  that  in 
filling  vacancies  on  the  board  the 
chairman  has  no  vote  unless  there  is  a 
tie.  Section  80.230.  * * *" 

It  is  our  opinion  that  the  last  provision  of  Section 
80.230,  RSMo  1959,  quoted  in  your  letter,  and  the  case  of 
Krug  v.  Village  of  Mary  Ridge,  which  we  have  cited,  are 
controlling  In  this  instance.  The  “present  chairman"  is 
governed  by  this  law  regardless  of  whether  he  is  the  chair- 
man or  the  temporary  chairman,  and  he  does  not  have  a vote 
in  filling  a vacancy  on  the  board  and  he  would  be  able  to 
vote  in  such  instance  only  in  case  of  a tie. 
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CONCLUSION 


It  is,  therefore,  the  opinion  of  this  office  that 
In  filling  vacancies  on  the  board  the  chairman  of  the 
Board  of  Trustees  of  the  Village  of  Bel-Ridge  has  no 
vote  unless  there  is  a tie. 

This  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  Assistant,  Wayne  W,  Waldo. 

Very  truly  yours, 


WWtbjjsr 


THOMAS  F.  EAWBMU 

Attorney  General 


flRE  PROTECTION  DISTRICTS: 
MUNICIPAL  CORPORATIONS: 
TAXATION : 

MU1 1 1 C I P ALITY  : 


The  board  of  directors  of  a.  five  ^protec- 
tion district  in  a county  of  the  first 
class  has  the  power  to  provide  for  the 
nensioning  of  the  salaried  members  oi  its 
organized  fire  department  of  the  district 
if  such  authority  is  approved  as  provided 
for  in  Section  321.220  (15),  RSMo  Supp. 
1961,  H.B.  No.  12,  Section  1,  71st  General 
Assembly,  and  that  by  reason  of  Section 
321.240,  RSMo  1959,  the  rate  of  tax  levy  for  such  district's  operation 
costs,  to  include  fla  pension  and  retirement  plan"  Jj  shall  not  exceed 
thirty  cents  on  the  one  hundred  dollars  valuation." 


September  27,  1962 

Honorable  E.  J.  Cantrell 
Member,  Missouri  House  of 
Rep re  sent at 1 ve  s 
Third  District 
St.  Louis  County- 
3406  Airway 

Breckenridge  Hills,  Missouri 
Dear  Mr.  Cantrell: 

Reference  is  made  to  your  request  for  an  official  opinion 
of  this  office  which  reads  in  part  as  follows: 

"I  would  like  to  have  an  opinion  from  your 
office  concerning  H.B.  12  passed  and  signed 
into  law  at  this  last  legislature. 

"Through  H.B.  12  would  it  be  legal  for  Fire 
Districts  in  first  class  Counties  to  formu- 
late a retirement  plan  for  its  employees  if 
a favorable  vote  is  given  by  the  people  in 
a fire  district?  If  the  people  in  a fire 
district  give  their  approval,  would  it  be 
possible  for  this  fire  district  to  tax  its 
peopae  more  than  the  present  thirty  cents 
maximum  for  the  sole  purpose  of  a pension 
and  retirement  plan?" 

As  to  your  question,  "Would  it  be  legal  for  Fire  Districts 
in  first  class  Counties  to  formulate  a retirement  plan  for  its 
employees  if  a favorable  vote  is  given  by  the  people  in  a fire 
district?",  your  attention  is  directed  to  H.B.  12,  71»t  General 
Assembly,  now  Section  321.220,  RSMo  Supp.  l§6l,  subparagraph 
15,  which  provides  in  part  that  the  board  of  directors  of  such 
a fire  protection  district  has  the  power  to  provide  for  the 
pensioning  of  the  salaried  members  of  its  district  if  author- 
ized by  a majority  of  the  qualified  voters  of  the  district  con- 
cerned. 
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As  to  the  legality  or  constitutionality  of  such  a 
statutory  provision,  your  attention  is  directed  to  Section 
25,  Article  VI,  of  the  Constitution  of  Missouri,  19^5,  relating  to 
the  limitation  of  the  use  of  credit  and  grants  of  public  funds 
by  local  governments. 

Note  in  reading  this  section  that  one  of  the  exceptions 
made  to  the  principle  "that  no  county,  city  or  other  political 
corporation  or  subdivision  of  this  State  shall  be  authorized  to 
lend  it 8 credit  or  grant  public  money  or  property  to  any  private 
individual,  association  or  corporation,  * * *"  is  that  the 
Oeneral  Assembly  may  authorize  any  municipality  to  provide  for 
the  pensioning  of  the  salaried  members  of  its  organized  fire 
department . 

But,  is  a fire  protection  district  a "municipality"  as 
contemplated  and  as  that  word  is  used  in  Section  25  of  Article 
VI  of  the  Constitution? 

The  Supreme  Court  of  Missouri,  en  banc,  in  the  case  of  Inter- 
city Fire  Protection  District  v,  Gambrell,  231  SW2d  193,  (360  Mo, 
924),  discussing  such  a district  stated  at  page  197 1 

(It  is)  "a  different  type  of  political 
subdivision,  to  wit,  a type  of  municipal 
corporation  duly  organized  and  existing 
under  a general  law  providing  for  its 
incorporation  by  the  decree  of  the  circuit 
court . " (Emphasis  Supplied) 

This  concept  is  further  magnified  in  the  language  of  the 
recent  decision  by  the  Missouri  Supreme  Court  in  the  case  of 
City  of  Olivette  v.  Oraeler,  338  SW2d  827,  wherein  the  Court 
said  at  page  835s 

"♦In  its  strict  and  primary  sense  the  term 
"municipal  corporation"  applies  only  to 
incorporated  cities,  towns,  and  villages, 
having  subordinate  and  local  powers  of 
legislation.  • • * But  in  the  larger  and 
ordinarily  accepted  sense  the  term  is 
applied  to  any  public  local  corporation, 
exercising  some  function  of  government,  and 
hence  includes  counties,  school  districts, 
townships  under  township  organization, 
special  road  districts  and  drainage  dis- 
tricts.* * * * 

"Many  public  agencies,  rendering  services 
or  a municipal  nature  for  which  a corporate 
fonn  of  organization  is  provided  by  law, 
may  properly  be  included  in  the  category 
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of  1 municipal  corporations*  In  the  broader 
sense.  Vo  those  mentioned  In  the  Caldwell 
case  could  be  added  county  health  depart- 
ments and  hospitals,  fire  districts,  and,  not- 
ably In  St.  Louis  County,  the  Metropolitan 
St.  Louie  Sewer  District,  'a  body  corporate, 
a municipal  cozporation  and  a political 
subdivision  of  the  state*  * * *." 

(Emphasis  Supplied) 

But,  again.  Is  such  a "municipal  corporation  necessarily  a 
''municipality"  in  the  sense  as  contemplated  by  the  aforesaid 
Section  2$,  Article  VI  of  the  Constitution?  The  Supreme  Court 
of  ML~'sourl,  en  banc.  In  considering  the  term  "municipality" 
as  used  in  Section  16  of  the  same  Article  VI  of  the  Constitution 
stated  in  the  case  of  St.  Louis  Housing  Authority  v.  City  of 
St.  Louis,  239  SW2d  289,  (36l  Mo.  1170),  at  pages  294-295  the 
following: 


"A  * municipal  corporation*  is  commonly 
called  a 'municipality. 1 b2  C.J.S.. 

Municipal  Corporations,  § 1,  page  64; 

State  ex  rel.  Koontz  v.  Board  of  Park 
Comrai saioners,  131  tf.  Va.  417,  4?  SE  2d 
689,  694.  By  both  judicial  recognition  and 
common  usage  * municipality  * is  a modern 
synonym  of  ’municipal  corporation. * 1 Mu- 
nicipality1 is  all  embracing.  it~ includes, 
of  course,  cities  of  aH  classes,  as  well  as 
towns,  but  it  includes  also  a non-profit 
agency,  such  as  plaintiff,  which  is  author- 
ized to  exercise  public  and  essential  gov- 
ernmental functions.  By  the  Oeneral  Assembly 
plaint 'ff s status  is  declared  to  be  a 
munlolfral  corporation  exercising  public  and 
essential  government  functions.  Webster's 
New  International  Dictionary,  2nd  Ed.,  de- 
fines municipality  as  a municipal  corpora- 
tion. The  suffix  'ity*  denotes  state,  or 
condition  of  being.  Thus  municipality  con- 
notes the  state  or  condition  of  being  mu- 
nicipal in  nature.  Hie  word  'municipal* 
is  derived  from  the  latln  *tBuniclpalis*  and 
ltqplies  the  right  of  local  self  government. 
tfaniclpallty  now  has  a broader  meaning 
•ohan  'city *'  or  HioWn'1' , and  pre sent ly  in- 
cludes bodies  public  or "essentially  govern- 
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aental  In  character  and  function  and  dis- 
tinguishes public  bodies,  such  as  plaintiff, 
from  corporations  only  quasl-publlc  In  na-~ 
ture.  42  C .J.  p.  1413;  bl  C.5.S.,  Municipal, 
page  945;  Curry  v.  Sioux  City  Cist,  TP.,,  62 
Iowa  102,  17  M.V.  191.  But  the  two  terns 
(municipality  and  municipal  corporation) 
are  often  intc  ' " 


ire  often  interchangeably  used." 

>ration',  in  the  broader 


Likewise, 

’municipal  corporation 1 , in  the  broader 
sense  now  includes  public  corporatlons~cre- 


atedto  perform  an  essential  public  service 

Anri  1 1 s nnnl  4 aH  t-.rt  anv  rmhl  A />  1 nr  COrPO*'® 

^overtime 

also  includes  a 


and  'Is  applied  to  any  public- local  corpora- 
tion exercising  some  function  of  government. ' 


* Municipal  corporation'  now  ads 
corporation  created  principally 
mentality  of  the  state  but  not  for  the  purpose 
of  regulating  the  Internal  local  and  special 
affairs  of  a compact  community.  * * 


as  an  lnatru- 
for  the  pui 


(Emphasis  supplied.) 


In  view  of  the  aforesaid  authorities,  it  is  the  opinion  of 
this  office  that  a fire  protection  district  as  provided  for 
"class  one  counties'  In  Chapter  321,  RSMo,  is  a 1 municipality 
within  the  meaning  of  the  term  as  used  in  Section  2%  of  Article 
VI  of  our  present  State  Constitution  and  that,  therefore,  the 
Legislating  of  the  State  of  Missouri  had  the  constitutional 
authority  to  enact  Subdivision  15  of  Section  ^21.220,  RSMo 
Cum.Supp.  1961,  giving  the  board  of  directors  or  such  a fire 
district  the  power  to  provide  for  the  pensioning  of  the  salaried 
members  of  its  organized  fire  department  of  the  district  if  such 
authority  is  approved  as  provided  therein.  This  conclusion  is 
further  substantiated  by  the  rule  of  law  as  stated  in  the  recent 
case  of  Borden  Company  v.  Thomason,  353  SW2d  735,  when  the 
Supreme  Court  of  Missouri,  en  banc,  quoted  with  approval  at  page 
743  the  language  as  used  in  State  ex  rel.  Fire  Protection  Dis- 
trict of  Lamay  v.  Smith,  184  SW2d  593,  l.e.  59^,  to-wit: 

"An  act  of  the  Legislature  carries  the  pre- 
sumption of  constitutionality.  The  court 
will  not  declare  an  act  unconstitutional 
unless  it  plainly  contravenes  the  Consti- 
tution," 


As  to  your  final  question,  "If  the  people  in  a fire  protec- 
tion district  give  their  approval,  would  it  be  possible  for  this 
fire  district  to  tax  Its  people  more  than  the  present  thirty  cents 
maximum  for  the  sole  purpose  of  a pension  and  retirement  plan?". 
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we  direct  your  attention  to  Subsection  15  of  Section  321.220, 
supra,  which  states  In  part: 

» * * * If  a majority  of  the  qualified  voters 
casting  votes  thereon  at  the  election  be  in 
favor  of  the  question,  this  subdivision  shall 
take  effect  in  the  district  forthwith  and  the 
beard  shall  then  and  thereafter  effect  sucTTa 
program  j^or  the  pension  and  benefit  payments 
authorized  at  the  election  as  Bhall  be  neces- 
sary for  the  operation  of  the  district.  ♦ * ~>r 
(Emphasis  supplied.) 

Your  attention  is  then  directed  to  Section  321.230,  RSMo 
1959*  which  states  in  part: 

"For  the  purpose  of  providing  revenue  for  such 
districts,  the  board  shall  have  the  power  and 
authority  to  order  the  levy  and  collection  of 
ad  valorem  taxes  on  and  against  all  taxable 
tangible  property  within  the  district,  * * *" 

Then  note  Section  321.240,  RSNo  1959,  whloh  states  in  part 
to-wit: 

'To  levy  and  collect  taxes  as  hereii.  provided, 
the  board  shall  in  each  year  determine  the 
amount  of  money  necessary  to  be  raised  by 
taxation,  and  shall  fix  a rate  of  levy  which, 
when  levied  upon  every  dollar  of  the  taxable 
tangible  property  within  the  district  as  shown 
by  the  last  completed  assessment,  and  with 
other  revenues,  will  raise  the  amount  required 
by  the  district  annually  to  supply  funds  for 
paying  the  expenses  of  organization'  and  opera- 
tion * • * which  rate  o t levy  shall  not  exceed 
thirty  cents  on  the  one  hundred  dollars  valua^ 
tion;  • » ♦.  (Emphasis  supplied."!  ““ 

As  indicated  by  Subsection  15  of  Section  321.220,  supra, 
the  program  for  pension  and  benefit  payments''  is  an  operating 
expense  of  the  district.  The  rate  of  levy  for  such  operating 
expenses  shall  not  exceed  thirty  cents  on  the  one  hundred  dol- 
lars valuation  pursuant  to  Section  321.240,  supra. 

Therefore,  under  the  present  law  pertaining  to  fire  protec 
tion  districts  in  counties  of  the  first  class,  the  rate  of  tax 
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levy  for  operation  costa,  to  include  a pension  and  retirement 
plan'  shall  not  exceed  thirty  cents  on  the  one  hundred  dollar 
valuation. 


CONCLUSION 

The  board  of  directors  of  a fire  protection  district  in 
a county  of  the  first  class  has  the  power  to  provide  for  the 
pensioning  of  the  salaried  members  of  its  organised  fire  de- 
partment of  the  district  if  such  authority  is  approved  as 
provided  for  In  Section  321.220  (15)>  R£>Mo  Cum.Supp.  1961, 

H.  £.  No.  12,  Section  1,  71 at  General  Assembly,  and  that  by 
reason  of  Section  321.240,  RSJfo  1959*  the  rate  of  tax  levy 
for  such  district's  operation  costs,  to  include  "a  pension 
and  retirement  plan’  ’ shall  not  exceed  thirty  cents  on  the  one 
hundred  dollars  valuation. " 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  Paul  A,  Sllcer,  Jr. 

Very  truly  yours. 


PAS tit 


lOTerrriiOTCT 

Attorney  General 


INHERITANCE  TAX:  When  a testamentary  trust  is  created  giving  the  bene- 
ESTATES:  ficiary  the  income  for  life  and  the  general  testa - 

TRUSTS:  mentary  power  of  appointment  over  the  remainder,  then 

the  beneficiary  is  only  subject  to  an  inheritance  tax  valued  upon  the 
life  estate  created.  The  assessment  of  tax  against  the  remainder  is 
postponed  until  the  exercise  or  non-exercise  of  the  power  of  appoint- 
ment. 


OPINION  REQUEST  NO.  332 
(Bushmann) 


December  13,  1962 


Honorable  Norman  H.  Anderson, 
Prosecuting  Attorney 
St.  Louis  County, 

Clayton,  Missouri 

Dear  Mr.  Anderson: 


We  are  in  receipt  of  your  request  for  an  official  opinion 
from  this  office.  In  your  letter  you  pose  the  following 
question: 


"The  basic  issue  Involved  is  whether  or  not 
under  Section  145.030,  MRS  1959,  the  State 
is  entitled  to  assess  an  inheritance  tax  to 
a beneficiary  of  a will  based  upon  the  entire 
corpus  of  a trust  of  which  the  beneficiary  is 
to  receive  the  income  for  life  and  over  which 
the  beneficiary  has  a general,  testamentary 
power  of  appointment." 

We  have  reviewed  the  information  enclosed  with  your  letter. 
We  assume  that  the  question  asked  by  you  is  limited  in  scope  and 
does  not  involve  the  problem  of  a trustee  having  the  authority  to 
invade  the  corpus  of  the  trust  for  the  benefit  of  the  life  bene- 
ficiary. 

It  is  the  opinion  of  this  office  that  Section  145. 030,  RSMo 
1959*  VANS,  postpones  the  assessment  of  inheritance  tax  on  the 
transfer  of  the  property  subject  to  the  power  of  appointment, 
until  such  appointment  is  exercised  or  until  someone  becomes 
entitled  to  the  possession  of  this  property  upon  the  failure  to 
exercise  this  power.  Such  postponement  is  provided  for  in 
Section  145*110,  RSMo  1959*  VAMS,  wherein  it  says  that  all  taxes 
imposed  under  Chapter  145  are  due  and  payable  at  the  death  of 
the  decedent  "unless  otherwise  herein  provided  for."  Section 
145.030,  supra,  reads  as  follows: 


Honorable  Norm&n  H.  Anderson 


"Whenever  any  person  or  corporation  shall 
exercise  the  power  of  appointment  derived 
from  any  disposition  of  property  made  either 
before  or  after  the  passage  of  thlB  law,  such 
appointment  when  made  shall  be  deemed  a trans- 
fer taxable  under  the  provisions  of  this  law 
in  the  same  manner  as  though  the  property  to 
which  said  appointment  relates  belonged  absolute- 
ly to  the  donee  of  such  power  and  had  been  be- 
queathed or  devised  by  the  donor  by  will;  and 
whenever  any  person  or  corporation  possessing 
such  power  of  appointment  so  derived  shall  omit 
or  fail  to  exercise  the  same  within  the  time 
provided  therefor,  in  whole  or  in  part,  a transfer 
taxable  under  the  provisions  of  this  law  shall  be 
deemed  to  take  place  to  the  extent  of  such  omission 
or  failure,  in  the  same  manner  as  though  the  persons 
or  corporations  thereby  becoming  entitled  to  the 
possession  or  enjoyment  of  the  property 
to  which  such  power  relates  had  succeeded  thereto 
by  a will  of  the  donee  of  the  power  failing  to 
exercise  such  power  taking  effect  at  the  time  of 
such  omission  or  failure.  The  tax  so  imposed 
shall  be  determined  by  the  clear  market  value  of 
such  property  at  the  rate  herein  prescribed  and 
only  upon  the  excess  over  the  exemptions  herein 
made."  (Emphasis  ours). 

The  underlined  portion  of  this  statute  should  be  so  construed 
that  the  word  "donor"  means  the  "donor  of  the  appointive  property 
under  the  power  of  appointment."  Thus  the  word  "donor"  should  be 
read  as  "donee".  In  re  Tompkins  Estate.  No.  Sup.,  341  8W  2d  866, 

With  this  change  having  been  made.  Section  145.030,  supra, 
can  be  compared  with  similar  statutes  of  other  states.  The 
decisional  law  of  other  states  can  aid  us  in  resolving  the  problem 
at  hand. 


By  way  of  background  it  should  be  pointed  out  that  the 
Tompkins  case  recognizes  the  well-established  common  law  rule 
that  appointive  property  should  be  treated  as  though  it  passed 
under  the  will  of  the  donor  of  the  power.  However,  the  Court 
said,  at  page  872,  that  by  enacting  Section  145.030  the  Legisla- 
ture clearly  intended  to  tax  the  "exercise"  of  the  power  of 
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appointment  as  though  the  "exercise"  were  the  transfer  of  property. 
The  statute  then  has  changed  the  common  law  rule. 

Prior  to  1930  New  York  had  an  Inheritance  Tax  Law  similar  to 
ours,  rather  than  their  present  Estate  Tax  Lew.  It  was  from  the 
New  York  law  that  Missouri  copied  Its  original  Inheritance  Tax 
Law.  Section  145.030  appeared  In  the  first  Inheritance  Tax  Act 
of  1917*  Laws  19I7>  page  115,  Section  2.  Based  upon  the  Tompkins 
case  construction  of  this  statute  it  is  identical  to  Vol.  i,  Laws 
New  York  1897 , Chapter  284,  Section  220(5)*  page  150. 

The  New  York  Court  of  Appeals  construed  Section  220(5)  of  the 
New  York  Transfer  Tax  Act  in  the  case  of  In  re  Delano  Estate.  176 
New  York  486,  68  HE  871.  In  that  case  one  William  Astor  had  made 
conveyances  In  1848  and  1849  of  certain  real  and  personal  property 
to  his  daughter  for  life,  giving  her  a power  of  appointment  as  to 
the  corpus.  Her  power  was  to  be  exercised  by  will.  The  daughter, 
Mrs.  Delano,  died  in  1902.  She  exercised  her  power  of  appoint- 
ment in  favor  of  her  pephew,  Mr.  Carey.  The  state  assessed  taxes 
on  the  appointive  property  in  the  estate  of  Mrs.  Delano.  This 
assessment  was  made  under  the  1897  statute  and  Nr.  Carey  contested 
the  assessment,  claiming  that  he  took  title  to  the  property  under 
the  Astor  conveyances.  Carey  further  claimed  that  the  New  York 
statute  which  postponed  the  taxes  against  appointive  property  did 
not  apply  because  It  was  not  enacted  until  after  the  date  of  the 
conveyances  from  Astor  to  his  daughter.  In  holding  that  the  tax 
was  properly  assessed  in  the  estate  of  the  donee,  Mrs.  Delano, 
the  Court  said  at  page  491 * 

"The  statute,  as  we  read  it,  does  not  attempt 
to  impose  a tax  upon  property,  but  upon  the 
exercise  of  a power  of  appointment." 

And  later  at  page  493  the  opinion  stated: 

"•  * *As  the  tax  is  imposed  upon  the  exercise 
of  the  power,  it  is  unimportant  how  the  power 
was  created.  The  existence  of  the  power  is 
the  Important  fact,  for  what  may  be  done  under 
it  is  not  affected  by  its  origin." 

And  finally  at  page  494: 

"•  • #As  we  said  through  Judge  Cullen  in  the 
Dows  aase  (167  New  York  227 )*  'Whatever  be 
the  technical  source  of  title  of  a grantee 
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under  the  power  of  appointment.  It  cannot  be 
denied  that  In  reality  and  substance  it  Is 
the  execution  of  the  power  that  gives  to  the 
grantee  the  property  passing  under  it.*  * ** 

No  tax  is  laid  on  the  power,  or  on  the  property 
or  on  the  original  disposition  by  deed,  but 
simply  upon  the  exercise  of  the  power  by  will, 
as  an  effective  transfer  for  the  purposes  of 
the  act.*  * *M 


"It  is  quite  immaterial  that  there  was  no 
statute  imposing  a succession  tax  of  any  kind 
in  force  when  the  original  disposition  of  the 
>roperty  was  made  and  the  power  was  created. 
it  transfer  is  not  taxed  and  the  statute 
ces  no  effort  to  reach  it.  It  is  the  practl- 
transfer  through  tKTwrcIie  of  th« 

will  that  is  taxed  and  nothir 




byg-n.,  thatJLB- 
l Emphasis  ours;. 


"sr..  ray 


*er 


Several  years  later  this  same  court  affirmed  the  Delano  case 
in  In  re  Vanderbilt  Batata.  28l  New  York  297.  22  NE  2d  379.  With 
reference  to  Section  22o (5),  the  Court  said  at  281  New  York  1.  c. 
309* 

"The  statutory  rule  treating  the  execution  of  the 
power  as  the  real  source  of  title  is,  therefore, 
not  arbitrary;  at  least,  so  long  as  the  tax  is 
not  measured  by  the  size  of  the  estate  of  the 
person  who  makes  the  transfer.  Mere  postponement 
of  the  assessment  of  the  tax  is  not  a ground  for 
complaint  to  the  court.  That  is  true  even  though 
the  rate  of  taxation  might  be  changed  in  the 
Interval  between  the  death  of  the  donor  of  the 
power  and  the  death  of  the  donee  or  even  though 
in  the  Interval  the  tax  laws  were  so  amended  that 
transfers  previously  not  taxable  were  subjected  to 
a tax." 


We  are  not  unmindful  of  the  fact  that  in  the  Tompkins  case, 
cited  earlier  in  this  opinion,  an  inheritance  tax  was  assessed  and 
paid  by  the  executor  of  the  donor's  estate.  The  court  assumed 
that  the  tax  previously  paid  was  in  relation  to  the  same  property 
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which  the  state  was  then  seeking  to  tax  against  the  appointees 
of  the  donee.  A comparable  situation  was  present  In  re  Morgan's 
will.  Wise.  Sup.,  277  NW  650.  However,  as  we  view  these  cases 
the  problem  before  the  Wisconsin  and  Missouri  Supreme  Courts  was 
whether  the  state  had  the  power  to  tax  the  transfer  of  the  appoin- 
tive property  when  It  passed  to  the  appointees  upon  the  death  of 
the  donee.  The  validity  of  the  tax  previously  paid  upon  the 
transfer  from  the  donor  to  the  life  beneficiary  with  power  of 
appointment,  was  not  an  issue.  Notwithstanding  the  fact  that 
taxes  had  been  paid  upon  the  same  appointive  property,  these  cases 
held  that  the  statute  (145.030,  supra  and  an  almost  identical 
Wisconsin  statute  72.01(5)  Wise.  Statutes  1933)  clearly  made  the 
transfer  upon  the  exercise  of  the  power  a taxable  event.  The 
Missouri  Court  said  no  illegal  double  taxation  existed  (l.  o. 

875)  and  the  Wisconsin  Court  said,  "If  the  appointees  are  involv- 
ed here  in  the  matter  of  a double  taxation  it  seems  to  be  a 
plight  of  their  own  creation."  277  NW  1.  c.  652. 

There  may  appear  to  be  some  conflict  between  145*030,  supra 
and  145.240^  RSMo  1999#  VAMS,  The  latter  section  imposes  a tax 
upon  the  transfer  of  remainders  subject  to  certain  contingencies 
and  conditions.  It  reads  as  follows! 

"When  the  property  is  transferred  in  trust  or 
otherwise,  and  the  rights,  interest  or  estates 
of  the  transferees  are  wholly  dependable  upon 
contingencies  or  conditions  whereby  they  may 
be  wholly  or  in  part  created,  defeated,  ex- 
tended or  abridged,  a taxMiall  be  imposed  upon 
said  transfer  at  the  lowest  rate  which,  on  the 
happening  of  any  of  said  contingencies  or 
conditions  transferring  property  to  a natural 
person,  would  t>e  possible  under  the  provisions 
of  this  chapter,  and  such  tax  so  imposed  shall 
be  due  and  payable  forthwith  by  the  executor, 
administrator,  or  trustee  out  of  the  property 
transferred;  provided,  however,  that  on  the 
happening  of  any  contingency  or  condition 
whereby  the  said  property  or  any  part  thereof 
is  transferred  to  a person  or  corporation, 
which  under  the  provisions  of  this  chapter  is 
required  to  pay  a tax  at  a higher  rate  than 
the  tax  imposed,  then  such  transferee  shall 
pay  the  difference  between  the  tax  imposed 
and  the  tax  at  the  higher  rate,  and  the  amount 
of  such  increased  tax  shall  be  enforced  and 
collected  as  provided  in  this  chapter;  provided 
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further,  that  on  the  happening  of  any 
contingency  whereby  the  said  property, 
or  any  part  thereof,  is  transferred  to 
a person  or  corporation  exempt  from  taxa- 
tion under  the  provisions  of  this  chapter, 
or  to  any  person  taxable  at  a rate  less 
than  the  rate  imposed  and  paid,  such 
person  or  corporation  shall  be  entitled  to 
a return  of  so  much  of  the  tax  imposed  and 
paid  as  is  the  difference  between  the  amount 
paid  and  the  amount  which  said  person  or 
corporation  should  pay  under  the  provisions 
of  this  chapter.  Such  return  of  overpayment 
shall  be  made  in  the  manner  provided  by 
section  145,250,  upon  the  order  of  the  court 
having  Jurisdiction, M 

The  Supreme  Court  of  Minnesota  in  the  case  of  In  re  Robinson's 
Estate,  192  Minn,  39  > 255  MW  486,  was  called  upon  to  construe  two 
Minnesota  inheritance  tax  statutes.  One  was  virtually  identical 
to  145,030,  supra,  and  the  other  was  similar  to  145,240,2,  supra. 

In  that  case,  the  decedent  established  a testamentary  trust.  She 
gave  her  daughter  a life  estate  in  the  property  coupled  with  the 
power  of  appointing  by  will  those  who  were  to  receive  the  corpus 
upon  her  death.  Inheritance  taxes  were  originally  assessed  and 
paid  by  the  life  beneficiary  upon  the  value  of  her  life  estate, 

A tax  was  also  paid  upon  the  contingent  remainder,  using  as  a 
basis  a fictitious  surviving  child  of  the  life  beneficiary.  When 
the  life  beneficiary  eventually  exercised  her  power  of  appointment 
in  favor  of  her  husband,  the  state  sought  an  inheritance  tax  upon 
the  husband's  succession  to  the  property.  In  deciding  the  question 
of  whether  the  husband  was  liable  for  taxes  under  the  appointive 
statute,  the  Court  said  at  255  MW  1.  o.  487: 

"We  assume  that  section  2294  (similar  to 
145.240.2)  relating  to  transfers  'in  trust  or 
otherwise'  would  cover  the  matter  if  it  stood 
alone.  But  it  is  general  in  terns  and  must  be 
construed  with  section  2292  (similar  to  145.030). 

The  latter  is  special  and  carves  out  of  the 
general  subject  of  transfers  upon  'contingencies 
and  conditions, ' the  one  of  transfers  resulting 
from  either  the  exercise  or  non -exercise  of  powers. 
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Hence  it  is  controlling  within  its  limited 
field  as  against  the  general  terms  of  section 
2294.  Section  2292  declares  expressly  that  an 
estate  taken  upon  and  by  reason  of  the  exercise 
of  a power  of  appointment  shall  be  taxable  *ln 
the  same  manner  as  though  the  property  * * * 
belonged  absolutely  to  the  donee  of  such  power 
and  had  been  bequeathed  or  devlaed  by  such 
donee  by  will.1’ 

The  Supreme  Court  of  Illinois  has  on  two  occasions  held 
that  their  statute  relating  to  remainders  subject  to  certain  con- 
tingencies (similar  to  our  145.240.2)  was  limited  by  their  statute 
(identical  to  our  145.030)  which  postponed  the  taxes  when  the  re- 
mainder interest  is  subject  to  the  power  of  appointment.  People 
v.  Linn.  357  111.  220.  191  Mi  450 j People  v.  Cavanee.  368  111.  ^99. 
14  MB  2d  232. 

CONCLUSION 


It  is  the  opinion  of  this  office  that  when  a testamentary 
trust  is  created  giving  the  beneficiary  the  income  for  life  and 
the  general  testamentary  power  of  appointment  over  the  remainder, 
then  the  beneficiary  is  only  subject  to  an  inheritance  tax  valued 
upon  the  life  estate  created.  The  assessment  of  tax  against  the 
remainder  is  postponed  until  the  exercise  or  non -exercise  of  the 
power  of  appointment. 

The  foregoing  opinion  which  I hereby  approve,  was  prepared 
by  my  assistant,  Eugene  0.  Bushman n . 


Yours  very  truly. 


Eaa>ir« 


TH6kA£- 

Attorney  Oeneral 


SHERIFFS:  1. 

ELECTIONS: 
NOMINATION  TO 
FILL  VACANCY: 
PARTY  COMMITTEES: 

2. 

3. 

4. 


An  election  to  fill  the  vacancy  in  sheriff's  office  in 
Randolph  County,  Missouri,  due  to  death  of  sheriff  on 
September  4,  1962,  must  be  held  at  the  time  of  the  general 
election  in  November,  1962. 

The  person  elected  as  sheriff  can  qualify  and  assume  his 
duties  immediately  after  the  election. 

Each  party  county  committee  has  authority  to  nominate  a 
person  on  its  party  ticket  to  run  for  sheriff. 

The  names  of  the  nominees  selected  by  the  county  party 
committees  must  be  on  the  regular  general  election  ballot. 


Opinion  No.  336  (1962) 


September  19,  1962 


Honorable  Charming  D.  Blaeuer 
Prosecuting  Attorney 
Randolph  County 
Moberly,  Missouri 

Dear  Mr.  Blaeuer: 

In  your  letter  of  September  10,  1962,  you  state  that  a 
vacancy  occurred  in  the  office  of  the  sheriff  of  Randolph 
County,  Missouri,  due  to  the  death  of  the  sheriff  which 
occurred  on  September  4,  1962;  that  the  County  Court  of 
Randolph  County  on  September  4,  1962,  made  an  order  appointing 
an  individual  to  serve  as  sheriff  until  his  successor  is 
elected  and  qualified.  In  your  letter  you  requested  an 
opinion  concerning  the  following  questions,  to-wit: 

"1.  Does  Missouri  law  require  that  a 
election  be  held  at  the  time  of  the  General 
Election  in  November,  1962,  to  select  a 
Sheriff  to  serve  the  unexpired  term  of  the 
deceased  Sheriff? 

"2.  If  Bald  election  is  held,  does  the 
person  who  is  elected  Sheriff  qualify 
Immediately  upon  election,  and  if  not 
immediately,  then  when  may  he  qualify? 

"3.  Do  the  party  committees  of  the  County 
have  the  authority  to  make  nominations  of 
persons  to  run  as  candidates  for  Sheriff 
in  the  general  election  of  November,  lj62, 
and  if  so,  whose  duty  is  it  to  advise  the 
party  committees  of  the  County  of  their 
duty  to  nominate  and  to  whom  do  the  party 
committees  certify  the  names  of  their 
candidates? 
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"4.  In  the  event  tne  law  requires  said 
election  to  be  held  at  the  time  of  the 
general  election  in  November,  1962,  what 
are  the  duties  of  the  County  Clerk,  with 
respect  to  public  notice  of  said  election, 
and  lastly,  should  the  names  of  the  nominees 
selected  by  the  party  committees  appear  on 
a separate  ballot  or  may  they  appear  on  a 
regular  general  election  ballot?'* 

Concerning  the  first  question  that  you  have  submitted, 
Section  57.060,  RiSMo  1959*  provides  in  part  as  follows: 

"Whenever  from  any  cause  the  office  of 
sheriff  becomes  vacant,  the  same  shall  be 
filled  by  the  county  court;  if  such  vacancy 
happens  more  than  nine  months  prior  to  the 
time  of  holding  a general  election,  such 
county  court  shall  immediately  order  a 
special  election  to  fill  the  same,  and  the 
person  by  it  appointed  shall  hold  said 
office  until  the  person  chosen  at  such 
election  shall  be  duly  qualified,  other- 
wise the  person  appointed  by  such  county 
court  shall  hold  office  until  the  person 
chosen  at  such  general  election  shall  be 
duly  qualified;  * * *" 

It  is  obvious  under  this  above  quoted  statute  that  the 
sheriff  must  be  elected  at  the  general  election  in  November, 
I962.  This  statute  expressly  states  that  when  a vacancy  occurs 
more  than  nine  months  prior  to  the  time  of  holding  a general 
election,  the  County  Court  shall  order  a special  election, 
but  if  the  vacancy  is  less  than  nine  months  prior  to  a general 
election  a person  to  fill  the  vacancy  stall  be  chosen  at  the 
general  election. 

Section  1.020(3)#  RSMo  1959#  provides: 

"'General  election*  means  the  election 
required  to  be  held  on  the  Tuesday 
succeeding  the  first  Monday  of  November, 
biennially; " 

Certainly  the  election  to  be  held  this  coming  November  is  a 
general  election. 

Regarding  the  second  question  you  have  submitted,  it  is 
our  opinion  that  the  person  who  is  elected  sheriff  to  fill 
the  vacancy  for  the  unexplred  term  may  qualify  Immediately 
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upon  his  election  since  he  is  elected  to  replace  a person  who 
was  appointed.  ThiB  statute  (Section  57«OBO)  expressly  states 
that  when  the  County  Court  nas  appointed  a person  to  hold  the 
office  that  he  holds  it  until  a person  chosen  at  the  general 
election  shall  be  duly  qualified.  He  is  qualified  when  he 
has  been  elected  and  the  County  Clerk  has  delivered  to  him  a 
certificate  of  his  election  under  the  Beal  of  the  County 
Court  as  provided  in  Section  57*010,  RSMo  1959,  and  has 
executed  and  delivered  a bond  as  required  by  Section  57*020, 
RSMo  1959,  and  caused  his  certificate  and  his  official  bond 
to  be  recorded  in  the  office  of  the  Recorder  of  Deeds  in  the 
county  where  he  is  elected,  as  provided  by  Section  57*070, 

RSMo  1959. 

Concerning  the  third  question  you  have  submitted. 

Section  120.550,  RSMo  1959,  provides  in  part: 

"The  party  committee  of  the  county,  district 
or  state,  as  the  case  may  be,  shall  have 
authority  to  make  nominations  in  the  follow- 
ing cases: 

• * * * 

"(3)  When  a vacancy  in  office  which  is  to 
be  filled  for  the  unexplred  term  at  the 
following  general  election  snail  occur  after 
the  last  day  in  which  a person  may  file  as  a 
candidate  for  nomination." 

It  appears  clear  that  under  this  section,  since  the 
vacancy  in  this  office  occurred  after  the  primary  election 
which  waa  held  in  August,  1962,  that  the  party  committee  of 
the  county  ha a authority  to  nominate  a person  for  the  office 
of  sheriff  at  the  general  election  in  November,  1962. 

It  muat  be  observed  that  under  this  statute  it  la  not 
mandatory  for  a party  committee  to  make  nominations  to  fill 
vacancies.  They  may  do  so  if  they  so  desire  and  there  is  no 
duty  on  anyone  to  advise  a party  committee  of  the  vacancy. 

Under  paragraph  2 of  Section  120.550,  RSMo  1959,  it  is 
provided  that  nominations  to  fill  a vacancy  caused  by  death 
shall  be  filed  with  the  election  authority  not  later  than 
ten  (10)  days  before  such  election.  Under  this  provision  of 
the  statute  it  is  the  duty  of  the  party  committee  of  the 
county,  if  they  nominate  a person  to  fill  the  vacancy  caused 
by  death,  to  file  the  nomination  with  the  county  clerk,  who 
would  be  the  election  authority  in  this  particular  case. 
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In  answer  to  your  fourth  question  you  ha/e  submitted. 
Section  120.580,  RSMo  1959,  provides: 

NAt  least  seven  days  before  an  election 
to  fill  any  public  office,  the  clerk  of 
the  county  court  of  each  county  snail 
cause  to  be  published  in  two  newspapers 
representing  each  of  the  two  major 
political  parties,  if  such  there  be,  and 
if  not,  then  in  two  newspapers,  or  if 
tnere  be  only  one  newspaper  published 
within  the  county  then  in  such  newspaper, 
the  nominations  to  office  certified  to 
him  by  tne  secretary  of  state  and  also 
those  files  in  his  office.  He  snail  make 
two  such  publications  in  each  of  such 
newspapers  before  the  election,  one  of 
which  publications  in  each  newspaper  snail 
be  upon  the  last  day  upon  which  such 
newspaper  is  issued  before  tne  election; 
provided,  that  no  hlgner  rates  shall  be 
paid  per  inch,  than  is  provided  by 
section  493.030,  RSWo." 

It  must  be  observed  that  under  this  section  it  is  the 
duty  of  the  county  clerk  at  least  seven  days  before  an 
election  to  fill  any  public  office  to  cause  to  be  publlsned 
the  nominations  of  the  office  certified  to  him  oy  the  secretary 
of  state  and  also  those  filed  in  hia  office.  This  would 
include  tne  nominations  filed  by  tne  county  party  committees. 

Section  120.590,  Ho Mo  1959*  provides  that  the  notice  to 
be  published  by  the  county  clerk  under  Section  120. 5&0,  and 
requires  the  notice  to  be  a copy  of  the  ballot  to  be  voted. 

Section  111.410,  RSMo  1939,  requires  the  clerk  of  the 
county  court  in  each  county  to  provide  printed  ballots  for 
every  election  for  public  offices  and  to  cause  to  be  printed 
on  the  ballot  tne  name  of  every  candidate  wnose  name  has 
been  certified  to  or  filed  wltn  hia.  Section  111.420,  RSMo 
1959,  provides  that  every  ballot  printed  snail  contain  the 
names  of  every  candidate  whose  nomination  for  any  office 
specified  on  the  ballot  has  been  certified  or  filed. 

It  is  our  opinion  that  under  tne  provisions  of  the  a cove 
cited  statutes  the  names  of  the  nominees  selected  by  the 
party  committees  must  appear  on  the  same  ballot  that  is  used 
at  the  general  election  for  tne  selection  of  all  public 
officials. 
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CONCLUSION 


It  1b  the  opinion  of  this  office  that: 

1.  Under  the  law  it  1b  required  that  an  election  for 
the  of floe  of  sheriff  of  Randolph  County,  Missouri,  be  held 
at  the  tine  of  general  election,  November,  1^02,  to  select  a 
aneriff  to  serve  the  unexpired  tern  of  the  eneriff  who  died 
on  September  4,  1^62. 

2.  That  une  person  w..o  is  elec  tea  sheriff  snail  assume 
the  duties  as  soon  as  he  qualifies  by  taking  tne  oath  of 
office,  executing  a bond  and  recording  the  same  with  his 
certificate  of  election  with  the  Recorder  of  Deeds  of  the 
county . 

3.  Such  of  tne  coguux twees  of  tne  county  has  authority 
to  nominate  a candidate  to  run  for  sheriff  on  its  respective 
party  ticket  at  the  general  election,  lyb2,  and  the  names  of 
the  persons  who  are  nominated  shall  be  filed  with  the  county 
clerk  by  said  committees, 

4.  That  the  names  of  the  nominees  selected  by  trie  party 
committees  must  appear  on  the  regular  general  election  ballot 
and  not  on  separate  ballots. 

The  foregoing  opinion,  wnich  I hereby  approve,  was 
prepared  by  my  assistant.  Moody  Mansur. 

Yours  vary  truly. 


THftfitAo  1.  13A6L&26N 

Attorney  Oeneral 


MM: JH:BJ 


OPINION  NO.  337 

ANSWERED  BY  LETTER  - Chitwood 


September  20,  1962 


Honorable  William  J.  Esely 
Prosecuting  Attorney 
Harrison  County 
P.  0.  Box  104 
Bethany,  Missouri 

Dear  Mr.  Esely: 

This  office  is  in  receipt  of  your  letter  of  September 
17th,  advising  that  the  question  submitted  for  an  opinion 
request  on  September  10,  1962,  was  academic  in  view  of  the 
fact  that  the  party  appointed  to  fill  a vacancy  in  the  office 
of  township  collector  had  resigned  and  it  would  now  be  un- 
necessary to  write  an  opinion  on  such  request,  but  you  would 
appreciate  receiving  any  copies  of  opinions  previously  writ- 
ten on  this  matter. 

As  we  recall  the  facts  upon  which  the  request  was  based, 
it  referred  to  a township  organization  county  where  the  coun- 
ty board  had  appointed  the  daughter  of  the  president  of  the 
board  to  fill  a vacancy  in  the  office  of  township  collector 
and  all  board  members  had  voted  in  favor  of  the  appointment . 

The  first  question  was  whether  the  board's  action  vio- 
lated the  nepotism  laws  and  the  second  question  was,  if  this 
were  a violation  of  the  nepotism  laws,  what  would  be  the 
proper  procedure  for  removing  the  appointee  from  office? 

In  an  opinion  of  this  office  to  Honorable  M.  J.  Huffman, 
Prosecuting  Attorney  of  Wright  County,  Missouri,  on  May  31 » 
1935 j among  other  matters,  it  was  concluded  that  a township 
board  member  voting  for  a nephew  by  marriage  or  brother-in- 
law,  violates  the  nepotism  law,  and  he  forfeits  the  right 
to  hold  office,  and  is  entitled  to  no  compensation. 


Honorable  William  J.  Esely 
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A copy  of  the  above  mentioned  opinion  is  enclosed, 
as  it  is  believed  to  fully  answer  your  inquiries. 

Yours  very  truly. 


PNC :atp 
Enclosures 


Attorney  General 


COUNTY  OFFICERS: 

COUNTY  CLASSIFICATION: 
SALARIES,  FEES  AND 
COMPENSATION: 


1.  The  question  of  whether  Taney  County 
shall  become  a county  of  the  third  class 
should  not  be  submitted  to  a vote  of  the 
people  of  Taney  County  at  the  general 
election  on  November  6,1962. 


2.  The  effective  date  of  the  change  in 
salary  for  officials  of  Taney  County  is  the 
first  day  of  the  year  of  incumbency  of  such 
officials  which  coincides  with  or  is  subse- 
quent to  date  of  the  change  in  status  of 
Taney  County  from  a fourth  class  to  a third 
class  county,  and  the  effective  date  of  this 
change  in  status  is  January  1,  1963. 

October  16,1962 

OPINION  No.  340 


Honorable  Clifford  Crouch 
Prosecuting  Attorney 
Taney  County 
Forsyth , Missouri 

Dear  Mr.  Crouchs 

This  is  in  answer  to 
in  which  you  requested  an 


your  letter  of  September  12, 
opinion  from  thia  office. 


Your  letter  reads  as  follows! 


"On  January  25,  1961,  the  Honorable 
Haskell  Holman,  Auditor  of  the  State 
of  Missouri,  pursuant  to  Section 
43.040,  Revised  Statutes,  1949,  as 
amended,  advised  all  Taney  County 
officials  that  said  County  met  with 
certain  requirements  for  a change 
in  county  classification,  and  was 
therefore  in  position  to  become  a 
county  of  third  class,  as  provided 
in  said  section.  He  further  ad- 
vised the  officials  that  HD  297, 
enacted  by  the  70th  General  As- 
sembly, required  that  the  cruestion 
of  change  in  county  classification 
be  submitted  to  a vote  of  the  people. 


"To  the  best  of  my  knowledge,  Christian 
County  was  the  first  county  to  act  under 
the  1959  law.  It  submitted  the  proposi- 
tion of  the  change  in  county  classifi- 
cation to  the  people  for  their  con- 
sideration; and  the  proposition  was 
defeated.  Subsequently,  certain 
Christian  County  official  a contested 
the  constitutionality  of  the  new  law 


Honorable  Clifford  Crouch 


in  the  Circuit  Court  in  Christian  County. 
As  you  are  aware  the  Supreme  Court  of  Mis- 
souri has  just  upheld  the  lower  court’s 
finding  and  has  declared  the  1959  statute 
unconstitutional . 


"In  view  of  the  Supreme  Court’s  finding. 

I hereby  requsst  your  opinion  on  the  fol- 
lowing questions t 


"1.  Should  Taney  County  proceed  to  submit 
the  proposal  of  the  change  in  county  clas- 
sification to  the  voters  this  November? 

. i 

"2.  If  not,  on  what  date  did  or  will  the 
8 alary  changes  for  Taney  County  officials 
become  effective?  January,  1961?  Janu- 
ary, 1962?  or  January,  1963?" 

i • # % 

In  answer  to  your  firdt  question,  it  is  our  opinion  that 
Taney  Countv  should  not  submit  the  proposal  of  the  change 
in  countv  classification  to  the  voters  in  November,  1962. 
The  requirement  that  the  question  be  submitted  to  a vote 
of  the  people  at  a general  election  is  contained  in  para- 
graph 2 of  Section  £6.030,  RSMo  1959. 


In  the  case  of  Chaffin  v.  The  Comity  of  Christian  et  al., 
decided  by  the  Supreme  Court  of  Missouri,  en  banc,  on  Septem- 
ber 10,  1962  (not  yet  reported)^  the  Supreme  Court  declared 
paragraph  2 of  Section  43.030,  RSMo  1959,  to  be  unconsti- 
tutional and  void.  The  general  rule  is  that  an  unconsti- 
tutional statute  is  in  reality  no  law  but  is  wholly  void 
and,  in  legal  contemplation,  is  as  Inoperative  as  if  it  had 
never  been  passed  (ll  Am.  Jur.,  627.  626.  Const.  Law,  Sec- 
tion 146).  There  is,  therefore,  no  requirement  in  the 
Missouri  statutes  that  the  question  of  change  in  classifi- 
cation of  Taney  County  be  submitted  to  a vote  of  the  people 
at  the  general  election  in  November  of  1962.  Such  a proposal 
ahould,  therefore,  not  be  submitted. 

In  answer  to  your  second  question,  we  must  consider 
the  effect  of  the  Supreme  Court’s  decision  in  the  case  of 
Chaffin  v.  The  County  of  Christian,  supra,  which  declared 
paragraph  2 of  Section  46.030,  RSMo  1959,  unconstitutional. 

In  16  C.J.S.,  469,  Const.  Law,  Section  101,  it  is 
Stated s 
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"Broadly,  an  unconstitutional  statute 
is  void,  at  all  times,  and  its  in- 
validity must  be  recognized  or  ac- 
knowledged for  all  purposes,  or  as 
applied  to  any  state  of  facts,  and 
is  no  low,  or  not  a law,  or  is  a 
nullity,  or  of  no  force  or  effect, 
or  wholly  inoperative*  Generally 
speaking,  a decision  by  a competent 
tribunal  that  a statute  is  uncon- 
stitutional has  the  effect  of  ren- 
dering such  statute  null  and  void; 
the  act,  in  legal  contemplation,  is 
as  inoperative  as  though  it  had  never 
been  passed  or  as  if  the  enactment 
had  never  been  written,  and  it  is  re- 
garded as  invalid,  or  void,  from  the 
date  of  enactment,  and  not  only  from 
the  date  on  which  it  is  judicially 
declared  unconstitutional • " 


This  general  rule  is  recognised  in  Missouri, 
case  of  Lieber  v.  Hell,  32  3*  W.  2d  792,  the  Court 

"[1-33  Obviously,  the  effect  of  the 
decision  of  the  Supreme  Court  in 
Southard  v*  Short,  supra  £320  Mo.App* 
932,  8 S.W.  (2d)  9033*  was  to  render 
the  statute  null  and  void,  not  only 
from  and  after  the  date  of  such  judi- 
cial pronouncement,  but  even  from  the 
date  of  its  enactment*  (citing  cases) 

In  other  words,  the  statute  is  now  to 
be  regarded  as  void  ab  initio,  and  as 
though  it  had  never  been  in  existence; 
and  it  is  our  constitutional  duty, 
following  the  ruling  of  the  Supreme 
Court,  so  to  treat  it  in  all  matters 
affecting  its  constitutionality* 

(citing  esses) 


"All  parties  agree  that  plaintiff *s 
cause  of  action  grows  wholly  out  of 
the  statute  in  question,  and  that  her 
suit  is  bottomed  squarely  upon  it. 

It  follows,  therefore,  that  with  the 


In  the 
saids 
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statute  declared  unconstitutional 
and  void  ab  initio,  she  does  not  have, 
and  has  never  had,  a cause  of  action 
thereunder;  and,  further,  that  the 
judgment  of  the  court  rendered  in  the 
course  of  proceedings  brought  under 
such  unconstitutional  and  void  stat- 
ute is  likewise  void*  12  C*J*301*“ 

In  State  on  Inf*  of  tfcKittrick  v*  Koon,  201  3*  V*  2d 
446,  l.c*  451,  the  Supreme  Court  of  Missouri  stated! 

”*  * * We  said  in  State  ex  rel .Killer 
v 0*Kalley  £342  tio *641,117  S.W.  2d 
324]*  suprai- 1 An  unconstitutional  stat- 
ute is  no  law  and  confers  no  rights* 

* * * This  is  true  from  the  date  of 
it 8 enactment,  and  not  merely  from  the 
date  of  the  decision  so  branding  it**” 

In  view  of  these  authorities,  it  is  clear  that  para- 
graph 2 of  Section  46*030,  RSMo  1959,  has  no  effect  at  all 
and  has  had  no  effect,  even  from  the  date  of  its  enactment, 
because  it  is  void  ab  initio*  Therefore,  the  date  of  the 
change  of  Taney  County  from  a county  of  the  fourth  class 
to  a county  of  the  third  class,  and  the  date  of  any  con- 
comitant change  in  the  salaries  of  the  officials  of  Taney 
County  will  be  governed  by  the  remaining  provisions  of 
Chapter  46  of  the  Revised  Statutes  of  Missouri  1959* 

The  salary  changes  for  Taney  County  officials,  re- 
ferred to  in  your  opinion  request,  are  those  changes  in 
the  salaries  of  the  county  officials  which  would  become 
operative  upon  the  change  of  Taney  County  from  a fourth 
class  to  a third  class  county*  Such  changes  in  salary 
will  become  effective  upon  the  effective  date  of  the  change 
in  the  classification  of  the  county,  when  the  term  of  of- 
fice of  such  officials  begins  on  January  1*  This  was  the 

{1st  of  an  opinion  of  this  office  issued  on  February  16, 
955,  to  Honorable  Stephen  R*  Pratt.,  Prosecuting  Attorney 
of  Clay  County.  Liberty,  Missouri,  and  a copy  of  that 
opinion  is  enclosed  for  your  information*  In  determining 
the  effective  date  of  the  change  of  salary  for  these  of- 
ficials whose  term  of  office  begins  on  a date  other  than 
January  1,  we  are  enclosing  a copy  of  an  opinion  of  this 
office  issued  on  January  27,  1955,  to  Honorable  Stephen  R* 
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Pratt,  Prosecuting  Attorney  of  Clay  County,  Liberty,  Mis- 
souri, which  determines  that  question. 

Section  40.040,  Ratio  1959,  makes  it  the  duty  of  the 
state  auditor  to  notify  the  county  officials  of  the  change 
in  status  of  the  county.  The  effective  date  of  the  change 
in  status  of  the  county  is  now  governed  by  that  portion  of 
paragraph  1 of  Section  43.030,  Rdiio  1959,  which  reads  as 
follows  t 


"The  change  from  one  classification  to 
another  shall  become  effective  at  the 
beginning  of  the  county  fiscal  year 
following  the  next  general  election 
after  the  certification  by  the  state 
equalising  agency  for  the  fifth 
successive  year  that  the  county 
possesses  an  assessed  valuation  plac- 
ing it  in  another  class.  If  a general 
election  is  held  between  the  date  of 
the  certification  and  the  end  of  the 
current  fiscal  year,  the  change  of 
classification  shall  not  become  ef- 
fective until  the  beginning  of  the 
county  fiscal  year  following  the 
next  succeeding  general  election. " 

Tour  opinion  request  does  not  set  forth  the  facts 
concerning  the  assessed  valuation  of  Taney  County  during 
the  past  years  and  it  does  not  set  out  the  contents  of 
the  notice  of  the  state  auditor  of  January  25,  1961. 

We  understand  that  the  valuation  of  Taney  County  for  the 
past  several  years  has  been  as  follows: 


1955  - 

9,759,301 

1956  - 

13,192,701 

1957  - 

12,524,303 

1953  - 

12,574,265 

1959  - 

12,351,643 

1960  - 

13,296,355 

1961  - 

13,302,476 

In  accordance  with  3ection  50.010,  R3Mo  1959,  the 
fiscal  year  of  Taney  County  begins  on  January  1.  A gen- 
eral election  was  held  in  I960  and  a general  election 
will  be  held  on  November  6,  1962  (Section  1.020(3)  Ratio 
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1959)*  Under  the  valuations  set  forth  above.  Taney  County 
had  a valuation  in  excess  of  ten  million  dollars  ($10,000,- 

000.00)  for  the  fifth  successive  year  in  the  year  I960. 

Regardless  of  whether  the  certification  by  the  state  equal- 
ising agency  was  made  during  the  year  I960  or  during  the  year 
1961,  the  change  of  classification  of  Taney  County  from  a 
fourth  class  county  to  a third  class  county  will  become  ef- 
fective, in  accordance  with  the  above  quoted  portion  of  para- 
graph 1,  Section  4&.030,  RSMo  1959*  on  January  1,  1963.  The 
effective  date  for  any  change  in  salary  for  any  county  of- 
ficial will  be  the  first  day  of  the  year  of  incumbency  of 
such  official  which  coincides  with  or  is  subsequent  to  the 
effective  date  for  the  change  in  status  of  the  county. 

flPHfiWWOq 

It  is,  therefore,  the  opinion  of  this  office  as  follows I 

1.  The  question  of  whether  Taney  County  shall  become 
a county  of  the  third  class  should  not  be  submitted  to  a 
vote  of  the  people  of  Taney  County  at  the  general  election 
on  November  6,  1962. 

2.  The  effective  date  of  the  change  in  salary  for  of- 
ficials of  Taney  County  is  the  first  day  of  the  year  of 
incumbency  of  such  official  which  coincides  with  or  is  sub- 
sequent to  the  effective  date  of  the  change  in  status  of  Taney 
County  from  a fourth  class  to  a third  class  county,  and  the  ef- 
fective date  of  this  change  in  status  is  January  1,1963,  in  ac- 
cordance with  the  notification  by  the  state  auditor  and  in 
accordance  with  the  terms  of  paragraph  1 of  Section  43.030, RSMo  1959* 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  assistant  Wayne  W.  Waldo. 


Very  truly  yours. 


WWW  lc 


THOKiAS  fr.  EAGLeTOU 
Attorney  General 


2 enclosures 


Note : Also  see 
Jan.  29,  1953  to 
Jan.  26,  1961  to 


the  following  opinions: 
Cunt  M.  Vogel 
G.  B.  Stewart 


OPINION  NO.  342 
Answered  by  Letter  - Burch 


December  27 , 1962 


FILED 
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H,  M.  Hardwicke,  M«D. 

Acting  Director 
Division  of  Health 
State  Office  Building 
Jefferson  City,  Missouri 

Dear  Dr.  Hardwicke: 

You  inquire  as  to  whether  Chapter  195 > RSMo  1959#  permits 
the  sale  of  more  than  two  fluid  ounces  of  the  described  prep* 
aration  to  an  individual  for  use  by  several  members  of  his 
family  when  the  apothecary  making  the  sale  can  by  reasonable 
diligence  ascertain  that  the  request  is  made  in  good  faith, 
and  further  that  records  are  maintained  as  required  by  Sec- 
tion 195.090-6. 

We  have  located  no  appellate  court  case  which  answers 
this  question.  However,  we  believe  that  the  question  which 
you  submit  must  be  answered  in  the  affirmative.  We  do  not 
believe  that  the  legislature  could  possibly  have  had  in  mind 
requiring  small  children  to  make  their  own  purchases.  At  the 
same  time  the  legislature  did  not  prohibit  sales  for  the  use 
of  children,  3o,  if  children  are  permitted  to  use  these  prep- 
arations, it  must  necessarily  follow  that  their  parents  and 
others  similarly  situated  must  be  permitted  to  make  the  pur- 
chases under  the  circumstances  above  indicated.  We  believe 
that  this  conclusion  is  supported  by  Paragraph  2(1)  of  Sec- 
tion 195.0dO,  RSMo  1959#  wherein  it  prohibits  a sale  if  the 
seller  "knows,  or  can  by  reasonable  diligence  ascertain," 
that  such  sale  will  provide  the  purchaser  with  an  excessive 
amount  of  the  drug  involved. 


Yours  very  truly, 

£ 


CB:  ap 


insure  v:  mitsm 

Attorney  General 


VOTING  MACHINES:  Rental  charges  for  additional 
BOARD  OF  ELECTION  COMMISSIONERS:  votin';  machines  for  use  in  St. 
ELECTIONS:  Louis  County  are  not  required 

to  be  paid  solely  out  of  bond 
issue  funds. 


OPINION  No.  343 

September  26,1962 


Honorable  Carroll  J • Donohue,  Chairman 
Board  of  Election  Commiaaionera 
St.  Louie  County 
Clayton  5*  Miaaouri 

Dear  Mr.  Donohue I 

You  have  requested  the  opinion  of  thie  office  a a fol- 
lows: 

"With  respect  to  the  conduct  of  the 
General  Election  in  November  of 
1962,  the  Board  of  Election  Commis- 
sioners of  St.  Louie  County  does  not 
have  sufficient  voting  machines  to 
enable  the  Board  to  conduct  its 
election.  The  Board  does  have  an 
opportunity  to  rent  machines  for 
the  purpose  of  the  conduct  of  said 
election  and  is  desirous  of  knowing 
whether  St.  Louis  County  and  the 
Board  of  Election  Commissioners 
have  the  right  to  rent  or  lease 
voting  machines  for  the  conduct  of 
a General  Election  with  the  rental 
or  lease  payments  to  be  made  from 
the  general  revenue  of  St.  Louis 
County  or  at  least  from  revenue 
sources  other  than  the  proceeds  of 
a bond  issue.  It  is  contemplated 
that  voting  machines  would  be  rented 
solely  for  the  purpose  of  the  conduct 
of  the  November  election  and  that  a 

fair  rental,  approved  by  the  Board 
of  Election  Commissioners  and  by 
other  appropriate  officials,  would 
be  paid  therefor. 


Honorable  Carroll  J.  Donohue 


This  request  1b  made  because  there 
is  a varying  opinion  among  interested 
parties  and  among  various  attorneys 
who  have  deliberated  on  this  subject 
as  to  whether  such  rental  may  be  paid 
only  out  of  bond  issue  funds  or  whether 
same  could  be  paid  out  of  the  County *s 
general  revenue  or  from  other  funds 
available  to  St.  Louis  County  or  the 
Board  of  Election  Commissioners.” 

The  question,  thus,  is.  whether  rental  payments  for 
voting  machines  to  be  used  in  St.  Louis  County  in  the 
November,  1962,  election  must  be  paid  only  out  of  bond 
issue  funds. 

Chapter  121,  RSMo,  authorizes  the  adoption  of  voting 
machines  in  any  or  all  precincts  in  which  registration  is 
required.  Section  121.010,  RSMo,  grants  the  power  to 
adopt  such  machines  to  the  "election  authority.”  In  St. 
Louis  County,  the  Board  of  Election  Commissioners  is  the 
"election  authority.”  Section  113*050  et  seq.,RSMo. 

Section  121  <020,  RSMo,  makes  it  a prerequisite  to  the 
adoption  of  voting  machines  by  the  election  authority  that 
the  governing  body  (in  St .Louis  County,  the  county  council) 
must  provide  "within  limitations  imposed  by  law”  for  the 
payment  of  the  purchase  price  or  rental  charge,  or  both, 

"as  may  be  proposed  by  the  election  authority”  and.  with 
certain  exceptions  not  here  material,  that  the  qualified 
voters  of  the  county  approve  any  proposed  adoption  of 
voting  machines.  A two-thirds  majority  affirmative  vote 
is  required  for  the  approval  of  the  proposed  adoption 
and  purchase  of  such  machines,  while  a simple  majority 
affirmative  vote  is  sufficient  for  the  approval  of  any 
proposed  adoption  and  rental  of  voting  machines.  This 
section  then  expressly  provides: 

"An  affirmative  vote  of  the  requisite 
majority  upon  anv  proposition  to  incur 
indebtedness  to  purchase  or  rent  voting 
machines  shall  be  deemed  to  satisfy  the 
requirement  for  approval  by  the  voters 
of  the  adoption  and  acquisition  of 
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voting  machines." 

In  gftafcfl., H r^L.QPlg-.yj  Jh&fa«Ila  274  S.W.  2d  236,  233, 
the  following  facts  appear I 

•On  February  9,  1954.  pursuant  to  a spe- 
cial election  held  under  the  provisions  of 
§ 121.020,  the  qualified  voters  of  St .Louis 
County,  by  a vote  of  more  than  two-thirds 
majority,  approved  the  acquisition  and  use 
of  voting  machines  and  authorised  the  is- 
suance of  the  county *s  bonds  in  the  amount 
of  $650,000  for  the  purchase  thereof." 

Hence,  by  their  1954  vote,  the  requisite  majority  of 
the  qualified  voters  of  St.  Louis  County  voted  in  favor  of 
the  policy  of  using  voting  machines  in  elections  in  said  county. 
The  voters  have  thereby  authorised  the  Board  of  Election  Com- 
missioners to  adopt  voting  machines  in  any  or  all  precincts 
of  St .Louis  County.  Whether  such  machines  shall  be  used  in 
all  precincts  or  merely  in  some  is  for  the  Board  to  determine 
in  the  exercise  of  its  discretion.  It  appears  from  your  letter 
that  the  Board  is  now  desirous  of  adopting  voting  machines  for 
use  in  all  precincts  within  its  jurisdiction  at  the  next  gen- 
eral election,  although  the  number  of  machines  presently  avail- 
able is  insufficient  for  said  purpose. 

In  ...gftlj.  Yf,  supra,  the  question 

was  whether  the  county  council  could  interfere  with  the  good 
faith  discretion  of  the  Board  of  Election  Commissioners  in 
determining  the  type  or  number  of  voting  machines  to  be  used 
in  the  county.  Inter  alia,  the  court  construed  Section  121.020, 
RSMo,  and  in  particular  that  portion  thereof  which  makes  it 
one  of  the  prerequisites  to  the  adoption  of  voting  machines  in 
St.  Louis  County  that  the  county  council  "must  provide,  within 
Uataa&gnB  liflpqagd  by  law  for  the  payment  of  the  purchase  price 
or  rental  charge,  or  both  such  rental  charge  and  purchase  price, 
as  may  be  proposed  by  the  election  authority." 

In  that  case,  as  the  court  pointed  out,  the  voters 
authorised  the  adoption  of  the  voting  machines  "and  provided 
the  funds  therefor."  Hence,  the  county  council  was  held 
charged  with  only  a ministerial  duty  of  paying  for  the  type 
and  number  of  voting  machines  adopted  by  the  Board  of  Elec- 
tion Commissioners  out  of  the  funds  provided  by  the  voters. 
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The  cate  did  not  have  for  consideration  the  question  of  whether 
the  voters  must  specifically  provide  funds  for  the  acquisition 
of  voting  machines,  and  we  find  no  language  therein  which  would 
warrant  the  conclusion  that  in  all  instances  funds  must  be  af- 
firmatively provided  by  the  electorate* 


Section  121*020,  RSMo,  makes  it  a prerequisite  to  the 
adoption  of  the  machines  that  the  county  council  must  provide 
’WM-n  by  la"  for  the  payment  of  rental 

charges  and  purchase  price  of  voting  machines  "as  may  be  pro- 
posed by  the  election  authority*''  Hence,  it  is  clear  that  it 
is  for  the  county  council  to  provide  the  funds  "within  limi- 
tations imposed  by  law* ■ 


Essentially*  your  question  is  whether  one  of  the  "limi- 
tations imposed  by  law"  is  that  the  funds  be  derived  from  a 
bond  issue  voted  by  the  requisite  majority  of  the  voters* 

No  such  limitation  is  spelled  out  in  the  statute*  In  our 
opinion,  so  long  as  the  necessary  funds  are  available  and  not 
otherwise  encumbered,  such  funds  may  be  used  to  pay  rental 
charges  for  the  voting  machines,  the  use  of  which  has  thereto- 
fore been  approved  by  the  voters*  There  is  no  requirement 
whatever  in  Section  121*020,  RSMo,  that  either  the  purchase 
price  or  rental  charges  be  paid  only  out  of  bond  issue  funds* 


The  provision  that  the  vote  of  a requisite  majority  upon  a 
proposition  to  incur  indebtedness  shall  be  deemed  to  satisfy  the 
requirement  of  approval  by  the  voters  of  the  adoption  and  ac- 
quisition of  voting  machines,  was  obviously  intended  to  avoid 
the  necessity  of  requiring  the  voters  to  vote  upon  a separate 
proposition  for  the  adoption  and  acquisition  of  the  machines* 

It  is  self-evident  that  if  the  voters  approve  an  indebtedness 
for  the  purpose  of  acquiring  machines  they  thereby  vote  in  favor 
of  the  policy  that  such  machines  be  adopted  and  acquired  for  use 
in  the  county*  It  is  equally  true  that  the  voters  may  approve 
the  adoption  and  acquisition  of  voting  machines  without  provid- 
ing funds  by  bond  issue* 


In  this  connection  we  note  that  under  the  provisions  of  our  Con- 
stitution an  affirmative  two-thirds  majority  of  the  voters  is  neces- 
sary before  a county  may  incur  an  indebtedness  in  any  year  in  ex- 
cess of  the  income  and  revenue  provided  for  such  year,  plus  any 
unencumbered  balances  for  previous  years*  Article  VI. Sections  26a, 

2ob  and  2oc*  Hence, a simple  majority  vote  could  not, in  any  event, provide 
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any  bond  issue  funds  for  the  rental  of  voting  machines* 

It  is  evident  therefore  that  although  the  necessary  funds 
must  be  provided  before  voting  machines  may  be  acquired  either 
by  purchase  or  rental*  it  is  not  at  all  essential  that  such 
funds  be  bond  issue  funds*  So  long  as  the  amount  expended  is 
"within  limitations  imposed  by  law,"  rental  payments  may  be 
paid  out  of  the  county  general  revenue  or  from  other  funds, 
not  otherwise  encumbered,  available  to  St*  Louis  County  or  the 
Board  of  Election  Commissioners.  There  is  no  other  restriction* 

It  is  the  opinion  of  this  office  that  rental  charges  for 
additional  voting  machines  necessary  to  enable  the  Board  of 
Election  Commissioners  of  St*  Louis  County  to  effectuate  its 
desire  to  use  such  machines  in  all  precincts  of  the  county  at 
the  November,  1962,  general  election  are  not  required  to  be 
paid  solely  out  of  bond  issue  funds* 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  assistant  Joseph  Hessenfeld* 


Very  truly  yours. 


JN  1c 


THOMAS  F.  EAGLe'TON 
Attorney  General 


Opinion  No.  347,  Answered  by  Letter 
(Howard  L.  McFadden) 


October  19,  1962 


Honorable  Lewis  B.  Hoff 
Prosecuting  Attorney 
Cedar  County 
Stockton,  Missouri 

Dear  Sir* 


This  is  in  reference  to  your  recent  request  for  an 
opinion  concerning  reciprocity  to  be  afforded  an  automobile 
(we  assume  you  do  not  refer  to  a commercial  motor  vehicle 
of  any  sort)  owned  and  licensed  in  Kansas  by  a Kansas 
resident  but  permanently  kept  and  operated  in  Missouri 
by  a Missouri  resident  who  is  the  brother  of  the  Kansas 
owner. 


As  suggested  by  you,  301,271  R,S,Mo.  1959  controls 
and  reciprocity  must  be  granted  where  the  Kansas  resident 
is  the  "owner"  within  the  meaning  of  301,010(19)  R.S.Mo. 
1959  if  Kansas  grants  similar  reciprocity  to  vehicles 
owned  by  Missouri  residents  and  registered  in  Missouri, 
Owner  in  this  state  means* 

"'Owner',  the  term  owner  shall  Include 
any  person,  firm,  corporation  or 
association,  who  holds  the  legal  title  of 
a vehicle  or  in  the  event  a vehicle  is 
the  subject  of  an  agreement  for  the 
conditional  sale  or  lease  thereof  with 
the  right  of  purchase  upon  performance 
of  the  conditions  stated  in  the  agree- 
ment and  with  an  immediate  right  of 
possession  vested  in  the  conditional 
vendee  or  lessee,  or  in  the  event  a 
mortgagor  of  a vehicle  is  entitled  to 
possession,  then  such  conditional  vendee 
or  lessee  or  mortgagor  shall  be  deemed 
the  owner  for  the  purpose  of  this  law;" 
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It  means  essentially  the  same  thing  under  1961  Supplement 
to  General  Statutes  of  Kansas  8-126(n). 

Kansas  does  grant  such  reciprocity  under  1961  Supplement 
to  General  Statutes  of  Kansas  8-138  as  construed  in  State  v. 
TjresTfHk'I'Tff  it  27 8 P2  391.  For  your  information  the 

pertinent  Kansas  statute  le  as  follows! 

\aj  A nonresident  owner,  except  as 
otherwise  provided  in  this  section, 
owning  any  foreign  vehicle  which  has 
been  duly  registered  for  the  current 
calendar  year  in  the  Btate,  country 
or  other  place  of  which  the  owner  is 
a resident,  and  which  at  all  times 
when  operated  in  this  state  has  dis- 
played upon  it  the  number  plate  or 
plates  issued  for  such  vehicle  in  the 
place  of  residence  of  such  owner,  may 
operate  or  permit  the  operation  of 
such  vehicle  within  this  state  without 
registering  such  vehicle  or  paying  any 
fees  to  this  state,  (b)  A nonresident 
owner  of  a foreign  vehicle,  including 
any  foreign  corporation,  operated  within 
this  state  for  the  transportation  of 
persons  or  property  for  compensation 
between  points  within  the  state,  shall 
register  such  vehicle  and  pay  the  same 
fees  therefor  as  is  required  with 
reference  to  like  vehicles  owned  by 
residents  of  this  state  (c)  Every  non- 
resident, including  any  foreign  corpora- 
tion carrying  on  intrastate  business 
within  this  state  and  owning  and 
regularly  operating  in  such  business 
any  motor  vehicle,  trailer  or  semitrailer 
within  this  state,  shall  be  required  to 
register  each  such  vehicle  and  pay  the 
same  fees  therefor  as  is  required  with 
reference  to  like  vehicles  owned  by 
residents  of  this  state*  Provided 
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that  any  exemption  granted  in  this 
section  to  nonresidents  shall  apply 
to  motor  vehicles  owned  by  nonresidents 
only  to  the  extent  that  the  laws  of 
the  state  in  which  the  owner  resides 
guarantees  like  exemptions  and  privileges 
to  motor  vehicles  owned  and  operated  by 
residents  of  Kansas,  or  to  the  extent 
that  the  proper  authorities  of  the  state 
in  which  such  owner  resides  grant 
exemptions  or  reciprocity  of  privileges 
to  motor  vehicles  owned  and  operated  by 
residents  of  Kansas:  Provided  further. 

That  all  officers  in  the  state  of  Kansas  charged 
with  the  enforcement  of  this  act  shall  grant 
to  all  nonresident  owners  of  motor  vehicles 
privileges  of  operation  within  this  state  equal 
to  the  privileges  granted  in  such  foreign 
states  to  motor  vehicles  owned  and  operated 
therein  by  residents  of  Kansas." 


Yours  very  truly. 


mmrrrmcem 

Attorney  Oeneral 


HM:ms 


OPINION  NO.  348 
Answered  by  Letter  - Burch 


December  10,  1962 


J.  P.  Russell,  M.D. 

Director,  Hospital  and  Technical  Services 
Division  of  Health 
Jefferson  City,  Missouri 

Dear  Dr.  Russell: 

Your  inquiry  raises  the  question  of  whether  Section 
199,040,  aSMo  1959»  applies  to  recalcitrant  tuberculosis 
patients  committed  under  Sections  199.170  to  199.270,  in- 
clusive. 

Section  199.040,  provides  the  respective  counties  shall 
be  liable  for  the  cost  of  free  patients  up  to  a maximum  of 
Seven  Dollars  and  Fifty  Cents.  Presently,  this  amount  is 
collected  from  the  county,  deposited  in  the  earnings  fund 
and  then  appropriated  as  3tate  funds  for  the  maintenance 
and  operation  of  the  sanatorium  during  the  biennium. 

Section  199.250,  paragraph  2,  provides  that* 

"The  expenses  incurred  in  the  care, 
maintenance,  and  treatment  of  patients 
committed  to  the  Missouri  state  sana- 
torium under  provisions  of  sections 
199.170  to  199.270  shall  be  paid  from 
spate  funds  appropriated  for  the  main- 
tenance and  operation  of  the  Missouri 
state  sanatorium. " 

It  is  our  understanding  that  in  all  cases  arising  under  the 
new  committment  law,  thus  far,  the  county  involved  has  paid  it 3 
share  as  provided  in  Section  199.040.  In  other  words,  no  dis- 
tinction has  been  made  between  free  patients  entering  the  insti- 
tution voluntarily  and  free  patients  committed  under  the  new  pro- 
visions. 
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We  believe  that  this  procedure  is  correct.  The  legis- 
lature has  provided  in  Section  199.040  the  maximum  extent  of 
county  liability  for  tuberculosis  patients.  We  do  not  believe 
any  distinction  in  this  respect  is  indicated  either  in  Section 
199*040  or  the  new  commitment  law.  Paragraph  2 of  Section 
199*250  does  provide  that  expenses  under  the  new  law  shall 
be  paid  from  appropriated  state  fund3.  We  believe  this  merely 
indicates  the  budgetary  procedure  to  be  followed  and  does  not 
modify  the  obligation  of  the  cou.ity  as  to  free  patients  who 
may  have  become  recalcitrant. 


Very  truly  yours. 


cjMap 


Attorney  General 


Opinion  No.  3^9 
answered  by  letter 


Honorable  John  Hosmer 
Prosecuting  Attorney 
Webster  County 
Marshfield,  Missouri 

Dear  Mr.  Hosmer: 

With  reference  to  your  recent  request  for  an  opinion 
concerning  the  regulation  of  the  funeral  business  In  this 
state  It  Is  tne  opinion  of  this  office  that  Chapter  333* 
RSMo  1)59,  clearly  purports  to  regulate  only  the  art  of 
embalming  and  not  the  conduct  of  funerals  In  general. 

The  provisions  of  Section  357.010,  RSMo  1959,  auth- 
orising the  formation  of  cooperative  companies,  set  out, 
expressly,  the  purposes  for  which  such  cooperatives  may 
be  formed.  The  conduct  of  the  funeral  business  Is  not 
among  them. 


Very  truly  yours. 


HLMcisr 


THOMAS  F.  EAQLETON 
Attorney  General 


Opinion  No.  352  Answered  by  Letter  (Slicer) 


October  9,  1962 


Honorable  Paul  L.  Bell 
Prosecuting  Attorney 
Crawford  County 
Steelvllle,  Missouri 

Dear  Mr,  Belli 

This  department  is  In  receipt  of  your  recent  request 
for  a legal  opinion  reading  In  part  as  follows i 

"The  County  Court  of  Crawford  County  has 
requested  that  I obtain  an  opinion  as  to 
whether  or  not  they  are  legally  obligated 
under  Chapter  £79*030  of  Missouri  Revised 
Statutes  to  continue  to  pay  bounties,  in 
spite  of  the  fact  that  they  have  received 
a notice  that  the  State  Treasury  cannot 
refund  two- thirds  of  the  bounties  paid, 
because  there  Is  Insufficient  unencumbered 
balance  In  the  appropriation  covering  the 
period  from  February  5,  1962  through  June  25* 

1962," 

Initially,  as  you  know,  pursuant  to  Section  2d,  Article 
IV,  Constitution  of  Missouri,  19^5,  as  amended  1958,  and 
Section  33*170,  RSMo  1959,  no  warrant  can  be  paid  by  the  state 
treasurer  to  any  county  upon  satisfaction  of  the  requirements 
of  Section  279*030,  RSMo  1959,  unless  there  Is  In  the  appro- 
priation for  such  purpose  an  unencumbered  balance  sufficient 
to  pay  said  bounties.  Tour  Inquiry  evidences  that  there  has 
been  no  such  unencumbered  balance  since  February  5,  1962,  and 
that  therefore  the  "State  Treasury  cannot  refund  two-thirds 
of  the  bounties  paid"  by  the  counties  as  provided  for  in  Section 
£79*030,  supra,  until  further  funds  are  appropriated  by  the 
General  Assembly  for  such  purpose. 
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In  answering  /our  question  aa  to  "whether  or  not  they 
(the  county  court)  are  legally  obligated  under  Chapter  279*030 
of  Missouri  Revised  Statutes  to  continue  to  pay  bounties.  In 
spite  of  the"  state's  inability  to  repay  the  oountles  at 
present,  it  is  our  view  that  since  the  Legislature  specifically 
stated  in  Sections  279*010,  RSMc  Supp.  1961,  and  279*030,  supra, 
that  the  bounties  sliall  be  paid,  the  county  court  is  "legally 
obligated  • • • to  continue  to  pay  bounties,  • • •" 

It  would  be  well  to  note  at  this  point  that  Section 
279*010,  supra,  further  provides  that  "•  * * the  county  court 
may  by  unanimous  vote  after  holding  a public  hearing  on  the 
matter  reduce  any  of  these  bounties  by  such  amount  as  it  finds 
advisable.  * * a7' 

In  concluding,  we  would  suggest  that  pursuant  to  Section 
279.030,  supra,  the  clerk  should  among  other  requirements 
continue  to  certify  to  the  state  comptroller  the  amount  of 
bounty  paid  by  the  county  so  that  the  county  could  be  repaid 
out  of  any  further  funds  appropriated  by  the  Oeneral  Assembly 
for  that  purpose. 

A somewhat  similar  question  was  raised  and  conclusion 
reached  in  an  opinion  of  this  office  under  date  of  July  27, 

1955,  issued  to  Honorable  J.  Marcus  Klrtley,  a copy  of  which 
is  enclosed. 

Yours  very  truly. 


THPTffS  F.'  EA'fl aWH 

Attorney  Oeneral 

PASilt 
Enclosure  1 


(Opinion  #356  answered  by  letter,  by  General  Eagleton  9-25-62) 


September  25*  1962 

filed 


Honorable  £.  J,  Cantrell 
Member*  Missouri  House  of 
Representatives 
Third  District 
St.  Louis  County 
3^06  Airway 

Breckenrldge  Hills,  Missouri 
Dear  Mi1.  Cantrell: 

I have  your  opinion  request  regarding  the  City  of  Over- 
land (4th  Class  City,  non-charter). 

Basically*  you  asked  two  questions.  First,  Is  It  legal 
for  residents  of  Overland  to  petition  the  Board  of  Aldermen? 
Second,  can  the  Board  of  Aldermen  enact  an  ordinance  which 
would  place  on  the  ballot  a certain  question? 

As  to  your  first  question,  the  answer  1b  In  the  affirma- 
tive. As  to  your  second  question,  the  answer  Is  In  the  nega- 
tive. 


A citizen's  right  of  petition  Is  ’’Inalienable."  I,  aa 
Attorney  General,  am  petitioned  almost  every  day  In  terns  of 
the  mall  I receive.  Likewise,  a member  of  Congress,  or  a 
member  of  the  General  Assembly,  or  a member  of  the  Board  of 
Aldermen.  This  "petition"  need  take  no  precise  form  and  can 
consist  of  an  individual  letter,  or  a document  signed  by 
many  Individuals.  There  is  no  precise  mode  of  procedure 
by  which  such  a "petition"  is  to  be  received*  accepted,  or 
filed. 

With  respect  to  the  right  of  a fourth  class  city  to  place 
on  the  ballot  a proposition  by  way  of  referendum,  I call  your 
attention  to  an  opinion  of  this  office  which  was  issued  to 
Representative  Young  on  December  1,  1961  (copy  enclosed). 


Honorable  S.  J.  Cantrell 
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As  you  will  note  from  reading  this  opinion,  there  is  no 
statutory  authority  for  such  a procedure.  Also,  In  passing, 
I call  your  attention  to  a landmark  case  entitled  Mills  v. 
Sweeney,  114  N.E.  65,  which  deals  with  this  proposition. 

Yours  very  truly. 


TFEslt 


THOMAS  T.  EAOLETON 

Attorney  Oeneral 


The  County  Zonl.  g Commission 
has  no  authority  over  areas 
within  an  incorporated  munici 
pality. 


COUNTY  ZONING: 

COUNTY  PLANNING  COMMISSION: 
COUNTIES  OF  THIRD  AND  FOURTH  CLASS 


Honorable  Robert  p.  C.  Wilson,  III  1 'a  Jk 

Prosecuting  Attorney  1 F f » 

Platte  County 
Platte  City,  Missouri 

Dear  Mr,  Wilson: 

In  your  letter  of  September  24,  1962,  you  submit  the 
following  question: 

"I  enclose  herewith  a copy  of  The  Zoning 
Order  of  Platte  County,  Missouri.  You 
will  note  that  this  Order  oovers  only  the 
unincorporated  portion  of  the  county,  and 
follows  Section  64.620,  Revised  Statutes 
of  Missouri,  which  Section,  it  appears  to 
me,  provides  authority  for  such  Order  only 
as  to  the  unincorporated  portion  of  the 
county.  I am  having  a little  difficulty  in 
reconciling  this  Seotlon  and  fitting  it  in 
with  Section  64.510,  Revised  Statutes  of 
Missouri,  1939*  which  your  opinion  holds  is 
the  controlling  Section.  If  Seotlon  64.510 
is  the  controlling  Seotlon,  is  there  authority 
to  amend  our  present  Zoning  Order  so  as  to 
lnolude  incorporated  areas  within  a munici- 
pality that  has  not  enacted  a city  plan, 
keeping  in  mind  the  fact  that  Section  64.620 
makes  provision  for  Order  covering  only 
unlncoxporated  portion  of  the  county?" 

In  your  letter  you  mention  the  fact  that  we  issued  an 
opinion  on  January  26,  1962,  to  you  concerning  certain  provisions 
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of  the  county  planning  and  zoning  statutes.  In  that  opinion 
we  stated  that  under  the  provisions  of  Section  64.510.  Mb.  Cum. 
Supp.  1961,  incorporated  areas  within  a municipality  that  has 
not  enacted  a city  plan  should  be  included  in  the  county  master 
plan.  You  now  inquire  whether  Incorporated  areas  within  a 
municipality  may  be  included  in  the  county  zoning  plan. 

We  believe  the  difficulty  in  placing  a proper  construction 
on  the  statutes  dealing  with  county  planning  or  zoning  is  the 
result  of  not  recognizing  the  distinction  existing  between 
planning  and  zoning  as  those  terms  are  used  in  the  statutes 
governing  this  matter. 

Section  64.510,  No.  Cum.  Supp.  19&1,  provides  that  the 
oounty  court  in  certain  class  counties  after  the  approval  by  a 
vote  of  the  people  may  provide  for  the  preparation  and  adoption 
of  a county  plan  if or  all  areas  of  the  oounty  outside  the 
corporate  limits  of  any  city,  town  or  village,  which  has  adopted 
a oity  plan  in  accordance  with  the  laws  of  this  state" • 

Section  64.530,  RSNo  1959,  provides  for  the  appointment  of 
a county  planning  commission,  designates  certain  persons  that 
shall  be  appointed  as  members  of  the  commission,  and  specifies 
certain  other  matters  pertaining  to  said  commission. 

Section  64.550,  RSNo  1939,  defines  the  powers  and  authorities 
of  the  county  planning  commission  and  provides  in  part: 

"The  county  planning  commission  shall  have 
the  power  to  make,  adopt  and  publish  an 
offlolal  master  plan  of  the  oounty  for  the 
puxpose  of  bringing  about  coordinated  physical 
development  in  accordance  with  the  present 
and  future  needs.  The  official  master  plan 
shall  be  developed  so  as  to  conserve  the  natural 
resources  of  the  county,  to  insure  efficient 
expenditure  of  public  funds  and  to  promote  the 
health,  safety,  convenience,  prosperity  and  gen- 
eral welfare  of  the  inhabitants.  Such  official 
master  plan  may  inolude,  among  other  things, 
studies  and  recommendations  relative  to  the 
location,  character,  and  extent  of  highways, 
railroads,  bus,  streetcar,  and  other  trans- 
portation routes,  bridges,  public  buildings, 
schools,  parks,  parkways,  forests,  wildlife 
refuges,  dams,  and  projects  af fating  conser- 
vation of  natural  resources.  • * *" 
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Attention  must  be  called  to  the  statutory  provisions  as 
to  what  nay  be  Included  in  the  county  master  plan.  Generally, 
it  consists  of  those  things  of  a public  nature,  such  as  roads, 
bridges,  and  so  forth,  that  affect  the  public  generally.  As 
stated  in  our  opinion  of  January  26,  1962,  we  believe  that  under 
the  statutes,  the  incorporated  areas  within  a municipality  that 
has  not  enacted  a city  plan  should  be  included  in  the  county 
master  plan.  This  includes  only  those  matters  that  are  within 
the  Jurisdiction  of  the  county  planning  conanission. 

Section  64,6 20,  RSMo  1959*  provides  in  part: 

"For  the  purpose  of  promoting  health,  safety, 
morals,  comfort  or  the  general  welfare  of  the 
unincorporated  portion  of  counties  of  the 
second  or  third  class  to  conserve  and  protect 
property  and  building  values,  to  secure  the 
most  economical  use  of  the  land,  and  to 
facilitate  the  adequate  provision  of  public 
improvements  all  in  accordance  with  a compre- 
hensive plan,  the  county  court  of  any  county 
to  which  sections  64.510  to  64.690  are  applicable 
as  provided  in  section  64.510  shall  have  power 
after  approval  by  vote  of  the  people  as  pro- 
vided in  section  64.530  to  regulate  and  restrict, 
by  order  of  record,  in  said  unincorporated 
portions  of  the  county,  the  height,  number 
of  stories,  and  size  of  buildings,  the  percentage 
of  lots  that  may  be  occupied,  the  size  of  yards, 
courts  and  other  open  spaces,  the  density  of 
population,  the  location  and  use  of  buildings, 
structures  and  land  for  trade,  industry,  resi- 
dence or  other  purposes.  Including  areas  for 
agriculture,  forestry,  and  recreation.” 

Section  64.630,  RSMo  1959*  provides,  in  part,  for  the 
division  of  the  unincorporated  areas  of  the  county  into  dis- 
tricts and  provide  that  within  such  districts  the  erection, 
construction,  reconstruction,  alteration,  repair,  relocation, 
or  maintenance  of  buildings  or  structures  and  use  of  land 
and  lots  may  be  regulated  and  restricted.  It  further  provides 
that  the  regulation  shall  be  made  in  accordance  with  "a  com- 
prehensive zoning  plan7'. 

Section  64.640,  RSMo  1959*  provides,  in  part,  that  in  counties 
that  do  not  have  a county  planning  commission,  the  county  court 
may  appoint  a county  zoning  commission.  In  those  counties  that 
have  a county  planning  commission,  it  acts  also  as  a county 
zoning  commission. 
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Section  6*1.650,  RSMd  1959*  provides  In  part  for  the  county 
court  in  any  county  that  has  adopted  a zoning  plan  to  appoint 
an  officer  to  enforce  the  plan. 

Section  64.610,  RSMo  1959*  provides  for  the  creation  of 
a Board  of  Adjustments  to hear  complaints  concerning  planning 
regulations.  Section  64.660,  RStt>  1959*  provides  for  the 
appointment  of  a county  board  for  zoning  adjustment. 

Attention  Is  called  to  these  different  statutes  to  show 
that  planning  and  zoning  are  treated  as  separate  and  distinct 
matters  under  the  statutes.  Some  of  the  statutes  govern  county 
planning  and  other  statutes  apply  only  to  county  sonlng.  It 
must  be  noticed  that  the  statutes  that  relate  to  county  sonlng 
expressly  provide  that  they  apply  only  to  unincorporated  areas. 

CONCLUSION 


It  is  our  opinion  that  the  county  zoning  commission  or 
the  oounty  planning  commission,  acting  as  a zoning  commission, 
has  no  authority  insofar  as  zoning  is  concerned  in  areas  within 
an  incorporated  municipality  even  though  such  municipality  has 
not  enacted  a city  plan. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Moody  Mansur. 


Very  truly  yours, 


i 


.TO:  It 


KWMA’5  TT  BIBiarON 

Attorney  General 


December  7 > 1962 


OPINION  REQUEST  NO.  360  answered  by  letter 


The  Honorable  M.  E.  Morris 
Director  of  Revenue 
P.0.  Box  629 

Jefferson  City,  Missouri 
Dear  Mr.  Morris : 

This  is  in  answer  to  your  letter  dated  September  26, 
1962,  requesting  an  opinion  from  this  office.  Your  letter 
reads  as  follows: 

"This  Department  desires  an  opinion  with 
regard  to  Section  143. 180  as  It  affects 
the  applicable  dividend  credit  percentage 
as  referred  to  herein,  and  for  the  purpose 
of  our  request  we  quote  the  pertinent 
portion  of  Section  143, 180: 

"’For  the  purpose  of  this  chapter,  the  tax 
on  Income  Included  in  the  return  of  any 
stockholder  of  any  corporation.  Joint  stock 
company  and/or  Joint  stock  association, 
received  or  earned  during  the  taxable 
period,  shall  be  credited  with  the  amount 
obtained  by  multiplying  the  rate  of  the 
Missouri  state  tax  on  corporate  income  by 
the  amount  or  portion  of  such  dividends, 
or  net  earnings  of  any  corporation.  Joint 
stock  company  and/or  joint  stock  association, 
upon  wlxich  such  corporation.  Joint  stock 
company  and/or  Joint  stock  association,  paid 
Income  tax  to  the  state  of  Missouri  for  its 
last  preceding  taxable  period. * 
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"While  It  is  noted  that  the  stoclcholders 
Income  shall  be  'received  or  earned  during 
the  taxable  period,'  it  is  also  noted  that 
the  corporation's  dividend  credit  shall  be 
calculated  on  the  basis  of  'its  last  pre- 
ceding taxable  period.' 

"For  the  purpose  of  clarifying  this  request, 
a stockholder  received  dividends  during 
the  calendar  year  1961  from  a corporation 
whose  income  tax  returns  are  filed  on  a 
fiscal  year  ending  January  3l»t.  It  has 
long  been  our  view  that,  in  this  instance, 
the  last  preceding  taxable  year  of  the  cor- 
poration was  for  the  fiscal  year  ending 
January  31,  i960,  since  it  was  the  last 
corporate  year  preceding  the  beginning  of 
the  individual  stockholders  taxable  period 
of  January  1,  1961.  Likewise  similar  view 
was  taken  on  all  i960  corporate  fiscal  year 
endings  including  the  i960  calendar  year. 

"Your  opinions  are  requested  on  the  follow- 
ing situations: 

"A:  As  in  above  example  should  the  dividend 
credit  percentage  applicable  to  receipt  of 
dividends  during  the  calendar  year  1961  be 
calculated  on  the  last  preceding  corporation 
income  tax  return  ending  fiscal  or  calendar 
prior  to  January  1,  1961  which  is  the  first 
day  of  the  stockholder's  period? 

"B:  A corporation  is  newly  Incorporated  in 
i960  so  that  its  first  Missouri  Corporation 
Income  Tax  Return  is  filed  for  the  fiscal 
year  ending  January  31#  1961.  This  corpora- 
tion paid  dividends  to  its  stockholders 
during  the  year  i960  and  also  in  January 
1961.  The  corporation,  therefore,  had  'no 
last  preceding  taxable  year'.  Since  stock- 
holders would  therefore  file  Missouri 
Individual  Income  Tax  Returns  for  both  i960 
and  January  1961  for  dividends  received  in 
these  respective  periods,  please  advise  the 
basis  to  be  used  for  determination  of  the 
dividend  credit  percentage  applicable  in 
accordance  with  your  opinion  on  situation 
A above. 
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"C.  Would  the  answers  to  situations  A and 
B above  be  the  same  if.  Instead  of  a corpora- 
tion fiscal  year  ending  January  31,  1961, 
the  corporation  had  any  subsequent  1961 
fiscal  year  ending?" 

Your  request  hinges  on  an  Interpretation  of  what  the 
Legislature  meant  by  the  phrase  "for  Its  last  preceding  tax- 
able period."  The  statute  Itself  does  not  elaborate  on  this 
nor  are  there  any  Missouri  case  decisions  on  this  point. 
Webster's  International  Dictionary  defines  "preceding"  as 
"to  go  before  in  order  of  time;  to  be  earlier  than,  to  occur 
first  with  relation  to  anything."  "Preceding"  is  defined  by 
Black's  Law  Dictionary  as  "next  before".  It  would  therefore 
appear  from  the  plain  wording  of  the  statute  "that  the  last 
preceding  taxable  period"  referred  to  in  Section  143.180, 

RSMo  1959 , can  only  refer  to  the  taxable  period  next  before 
that  of  the  taxpayer.  The  taxpayer's  taxable  period  is  the 
subject  matter  of  this  chapter  and  the  word  "preceding"  aB 
used  in  this  section,  can  only  relate  to  that. 

It  is  from  this  premise  that  the  three  situations  as 
outlined  in  your  letter  are  answered.  It  is  the  opinion  of 
this  office  that  they  should  be  resolved  as  follows: 

A.  In  answer  to  the  situation  as  outlined  here,  the 
dividend  credit  should  be  allowed  on  the  last  preceding  cor- 
poration Income  tax  return  ending  In  the  fiscal  or  calendar 
year  prior  to  January  1,  1961,  as  this  is  the  first  day  of 
the  taxpayer's  period. 

B.  In  the  situation  outlined  here  it  is  the  opinion  of 
this  office  that  this  taxpayer  would  not  be  allowed  any  divi- 
dend credit  on  his  i960  return  as  there  was  no  "preceding 
taxable  year" , nor  could  this  taxpayer  claim  any  dividend 
credit  on  his  1961  return  as  again  there  were  no  dividends 
from  this  corporation  "in  the  preceding  taxable  year",  since 
the  end  of  the  corporation's  fiscal  period  occurred  durlrre 
the  taxpayer's  period.  The  first  dividend  credit  could  be 
claimed  by  this  taxpayer  on  his  1962  return. 

C.  In  this  situation  our  answer  would  be  the  Bame  re- 
gardless of  when  the  corporation  had  its  fiscal  year  ending. 
The  only  criteria  Is  that  the  fiscal  year  ending  of  the  cor- 
poration be  the  one  immediately  preceding  the  commencement 
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of  the  taxpayer's  period. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  Assistant,  Robert  D.  Kings land. 


Yours  very  truly. 


Attorney  General 


Opinion  No.  365  answered 
by  letter  (Denman) 


December  17*  1962 


Honorable  Rufe  Scott 
Prosecuting  Attorney 
Stone  County 
Oalena,  Missouri 

Dear  Mr.  Scott: 

This  Is  In  answer  to  your  letter  of  October  12,  1962, 
requesting  an  opinion  of  this  office  regarding  whether 
road  commissioners  in  counties  organized  under  Chapter  233, 
Sections  233.010  to  233.165#  may  hire  out  road  machinery 
for  grading  in  other  districts. 

We  enclose  herewith  an  opinion  of  this  office  given 
on  February  16,  195^#  to  the  Honorable  Garner  L.  Moody, 
Prosecuting  Attorney  of  Wright  County,  in  which  we  held 
that  a township  in  a county  under  township  organization 
was  not  empowered  to  use  township  machinery  to  do  work 
for  private  individuals  for  hire.  We  believe  the  reason- 
ing and  conclusion  given  in  this  opinion  would  apply 
equally  to  the  question  you  asked. 

However,  Section  233.105  RSMo  1959  provides  as  follows: 

”1.  Said  boards  may  repair,  grade,  gravel, 
macadamize,  pave  or  otherwise  improve  to 
the  distance  of  fJfteen  miles  from  any 
line  of  such  special  road  district,  any 
highway  outside  of  such  district  if  the 
same  be  a prolongation  of  an  improved 
street  or  highway  in  said  district  and 
if  liberal  contributions  toward  such  im- 
provements be  made  in  money,  material  or 
labor  by  the  inhabitants  interested  in 
such  improvements  or  the  county  court  or 
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any  special  road  district  organized  under 
the  laws  of  thlB  state,  or  the  state  high- 
way board,  or  the  United  States  government, 

or  by  any  one  or  more  of  the  foregoing. 

* * *H 

It  1b  our  opinion  that  under  the  provisions  of  this  section 
the  road  commission  could  hire  out  its  equipment  to  a con- 
tiguous road  district  to  improve  highways  in  such  district 
that  are  a prolongation  of  an  improved  street  or  highway  in 
its  own  district. 

However,  otherwise  than  under  the  circumstances  set  out 
in  Section  233*105,  it  is  our  opinion  that  the  road  commissioner 
may  not  allow  district  machinery  to  do  work  in  other  districts 
for  hire. 

Yours  very  truly. 


THOMAS  P.  EAGLETON 
Attorney  General 

JHD; sr 
Enclosure 


DIVISION  OF  WELFARE: 
WELFARE  DEPARTMENT: 
SURPLUS  COMMODITIES: 


Division  of  Welfare  may  reimburse 
City  of  St.  Louis  50#  of  expenditures 
incurred  by  it  In  Issuance  of  Food 
Stamps . 


Opinion  No.  367 


October  15,  1962 


Hr.  Proctor  N.  Carter 
Director 

Division  of  Welfare 
State  Office  Building 
Jefferson  City,  Missouri 

Dear  Mr.  Carter: 

In  your  letter  of  October  3*  1962,  you  requested  an 
opinion  from  this  office  as  follows: 

"Senate  Bill  No.  147  was  enacted  by 
the  71st  General  Assembly  relating  to 
the  distribution  of  surplus  agricultural 
commodities  and  provided,  in  part,  that 
the  Division  of  Welfare  should  reimburse 
any  county  or  city  not  within  a county 
in  an  amount  equal  to  50 % of  the  sum 
expended  by  the  county  or  city  for  the 
acquisition,  warehousing  and  necessary 
cold  storage,  safekeeping,  maintenance 
of  proper  records  and  distribution  of 
surplus  agricultural  commodities  during 
the  preceding  month;  provided  the 
expenditure  had  been  approved  by  the 
Division  of  Welfare.  This  legislation 
was  enacted  with  an  emergency clause 
referring  to  the  prevalent  need  for 
surplus  agricultural  commodities  which 
the  Government  of  the  United  States  is 
making  available  for  distribution. 

"It  has  been  decided  to  discontinue 
direct  surplus  commodities  distribution 
in  St.  Louis  City  and  substitute  there- 
for what  is  known  as  a "Pilot  Pederal 
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Pood  Stamp  Program".  Under  this 
program  it  is  planned  that  the  Division 
of  Welfare  will  certify  persons  or 
households  eligible  to  receive  food 
stamps  and  that  the  City  of  St.  Louis 
will  be  responsible  for  the  Issuance 
and  accountability  of  food  stamp  coupons. 

The  food  stamp  program  is  for  the  purpose 
of  encouraging  the  domestic  consumption 
of  agricultural  commodities  and  products 
thereof,  by  increasing  their  utilization 
among  welfare  recipients  and  low  income 
groups. 

"QUESTION:  Under  Senate  Bill  No.  147 
can  the  Division  of  Welfare  reimburse 
the  City  of  St.  Louis  in  an  amount  equal 
to  500  of  the  sum  expended  by  the  City 
in  the  Issuance  of  Federal  Food  Stamps?" 

You  have  also  forwarded  to  this  office  certain  rules  and 
regulations  promulgated  by  the  Secretary  of  the  Urilted  States 
Department  of  Agriculture  and  identified  as  Part  5^0,  Pilot 
Food  Stamp  Program  of  Chapter  V,  Title  6 of  the  Agriculture 
Marketing  Service. 

The  general  purpose  and  scope  of  the  Pilot  Food  Stamp 
Program  set  out  in  Section  5&0.1  in  the  rules  and  regula- 
tions, hereinafter  referred  to  as  the  regulations,  is  to 
encourage  the  domestic  consumption  of  agricultural  commodities 
and  products  thereof  by  Increasing  their  utilization  among 
lower  income  groups.  In  general  these  regulations  provide 
for  the  Department  of  Agriculture  to  furnish  to  a city  or 
county  coupons  or  food  stamps  which  are  to  be  redeemed  in 
exchange  for  food  in  the  manner  as  set  out  in  said  regula- 
tions. The  regulation  further  provides  that  the  State  Public 
Welfare  Agency  shall  act  as  the  certifying  agency  of  eligible 
households  to  the  local  agency  of  the  county  or  municipal 
government  that  will  be  responsible  for  the  issuance  of 
coupons  to  the  eligible  households.  Those  households  now 
receiving  assistance  under  the  federally-aided  programs  of 
Old  Age  Assistance,  Aid  to  Dependent  Children,  Aid  to  the 
Blind,  and  Aid  to  the  Disabled  are  eligible  to  participate 
in  this  program  for  benefits  in  addition  to  what  they  are 
now  receiving.  Other  persons  or  households  may  also  be 
eligible  if  approved  by  the  State  Welfare  Agency. 

The  rules  also  provide  the  manner  in  which  the  food 
stamps  are  to  be  accepted  by  the  retail  or  wholesale  food 
stores  in  exchange  for  food  and  for  the  redemption  by  the 
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local  banks  of  the  food  stamps  from  the  merchants  and  finally 
by  the  Secretary  of  Agriculture  and  the  Treasurer  of  the 
United  States. 

The  ultimate  purpose  of  this  food  stamp  program  as 
disclosed  by  these  rules  and  regulations  Is  to  Increase  the 
consumption  of  agricultural  products,  thus  reducing  the 
surplus  of  agriculture  commodities  and  one  of  the  methods 
which  the  Secretary  of  Agriculture  has  adopted  for  this 
purpose  Is  the  use  of  food  stamps  as  provided  for  under  the 
rules  and  regulations  promulgated  by  his  department.  It  Is 
also  clear  that  under  these  regulations  It  will  be  necessary 
for  the  county  or  municipal  agency  acting  as  the  Issuing 
agency  under  this  program  to  keep  records  and  to  account  for 
the  use  and  disposition  of  all  stamps  received  by  the  agency. 

House  Bill  No.  147,  71st  General  Assembly,  Laws  of 
Missouri,  1961,  page  510,  provides  In  part  that  any  county 
and  the  City  of  St.  Louis  may  establish  a program  for  the 
acquisition,  storage,  and  disposition  of  surplus  agricul- 
tural commodities  to  needy  persons  pursuant  to  the  Act  of 
Congress  of  the  United  States.  It  further  provides  that  the 
Division  of  Welfare  and  the  Department  of  Public  Health  and 
Welfare  shall  make  and  promulgate  necessary  regulations  for 
the  administration  of  the  program  and  for  the  certification 
of  the  eligibility  of  the  recipients  of  the  commodities. 

It  further  provides: 

"(3)  The  division  of  welfare  of  the 
department  of  public  health  and  welfare 
shall,  on  or  about  the  fifteenth  day  of 
each  month  reimburse  any  county  or  city 
not  within  a county  in  an  amount  equal  to 
fifty  per  cent  of  the  sum  expended  by  the 
county  or  city  for  the  acquisition,  ware- 
housing and  necessary  cold  storage,  safe- 
keeping, maintenance  of  proper  records  and 
distribution  of  surplus  agricultural 
commodities  during  the  preceding  month; 
provided  the  expenditures  have  been  ap- 
proved by  the  division  of  welfare." 

(Emphasis  ours.) 

It  should  be  noted  that  under  the  above  statute,  the 
Division  of  Welfare  is  authorized  to  reimburse  a county  or 
the  City  of  St.  Louis  up  to  50$6  of  the  cost  of  maintenance 
of  proper  records  and  the  distribution  of  surplus  commodities. 

You  state  in  your  letter  that  it  has  been  decided  to 
discontinue  direct  surplus  commodity  distribution  in  St. 

Louis  and  to  substitute  therefor  the  Pilot  Federal  Food 
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Stamp  Program.  In  order  to  do  this  the  City  of  St.  Louis 
will  under  the  rules  and  regulations  referred  to  herein  act 
as  issuing  agency  and  as  such  will  be  responsible  for  the 
issuance  and  distribution  of  the  food  stamps  to  those  persons 
or  families  who  are  certified  by  the  State  Division  of 
Welfare  as  eligible  to  receive  them.  In  order  to  do  this  it 
will  be  necessary  for  the  City  of  St.  Louis  to  maintain  and 
keep  an  accurate  record  of  all  food  stamps  received  by  it  in 
order  that  an  accurate  accounting  can  be  made  as  to  the  use 
and  distribution  of  such  stamps.  It  would  appear  that  the 
keeping  of  such  records  would  be  a necessary  and  valid 
expense  in  the  administration  of  the  program  and  that  the 
Division  of  Welfare  under  the  above  cited  statute  has 
authority  to  reimburse  the  City  of  St.  Louis  up  to  500  of 
the  cost  of  the  keeping  and  maintenance  of  said  records, 
provided  the  expenditures  have  been  approved  by  the  Division 
of  Welfare. 


CONCLUSION 


It  is  the  opinion  of  this  office  that  under  Senate  Bill 
No.  147  of  the  71st  Oeneral  Assembly  the  Division  of  Welfare 
has  authority  to  reimburse  the  City  of  St.  Louis  in  an  amount 
equal  to  50*  of  the  sum  expended  by  the  City  in  the  issuance 
of  federal  food  stamps  under  this  program. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  ray  assistant.  Bloody  Mansur. 

Yours  very  truly. 


thcmks'  rrmnam 

Attorney  Oeneral 


OPINION  REQUEST  No.  369 
answered  by  Letter 


October  15,1962 


Honorable  John  F.  Hayner 
State  Representative 
11th  District , Jackson  County 
203  North  Main  Street 
Independence,  Missouri 

Dear  Mr*  Hayner: 

This  refers  to  your  letter  of  October  1,  1962,  re- 
questing opinions  concerning  three  matters* 

As  we  understand  the  situation,  your  first  inquiry, 
concerning  the  present  status  of  political  party  city 
committees  in  Independence,  and  your  second  inquiry,  con- 
cerning the  nomination  of  candidates  for  school  director 
in  the  Independence  school  district,  both  result  from  the 
false  premise  that  the  nomination  of  candidates  for  di- 
rector in  the  Independence  school  district  is  governed  by 
Section  165*315*  RSHo  1959*  which  reads  in  part  as  follows: 

"1*  In  any  school  district  in  a third 
class  city  now  or  hereafter  having  more 
than  thirty-five  thousand  inhabitants* 
candidates  for  school  directors  may  be 
nominated  by  a majority  of  the  members- 
elect  residing  in  the  school  district  of 
each  political  party  committee  of  the 
city  in  which  the  school  district  is 
located. « 

Section  165*315  was  originally  enacted  in  1955  for  the 
specific  purpose  of  regulating  elections  in  the  Indepen- 
dence school  district*  However,  in  an  opinion  furnished 
to  John  V*  Mitchell  on  August  25*  I960,  a copy  of  which  is 
enclosed,  this  office  expressed  the  view  that  that  section 
was  not  applicable  to  the  Independence  district  under  the 
then  existing  facts  because  the  district  was  not  wholly 
within  the  city*  As  matters  now  stand.  Section  165*315 
is  not  applicable  to  the  Independence  district  for  another 
reason,  namely,  because  Independence,  by  adopting  a city 
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charter,  ceased  to  be  a third  class  city  and  became  a 
constitutional  charter  city* 

Since  Section  165*315  la  no  longer  applicable,  the 
situation  with  respect  to  the  election  of  directors  in 
the  Independence  district  is  the  sane  as  it  was  prior  to 
the  enactment  of  that  section  in  1955 S and,  as  stated  in 
the  above-mentioned  opinion  furnished  to  Mr*  Mitchell 
such  elections  are  governed  by  Section  165*330*  RSMo 
As  you  will  note  from  reading  Section  165*330,  that  section 
does  not  provide  for  the  nomination  of  candidates  for  di- 
rector, and  we  do  not  know  of  any  other  statutory  provision 
applicable  to  the  Independence  district  which  does  so*  En- 
closed herewith  are  copies  of  opinions  furnished  to  Michael 
J*  Doherty  on  November  10,  1954*  and  to  N*  A*  King  on  March 
16,  1933,  relating  to  candidates  for  school  director  in 
comparable  circumstances* 

We  believe  that  your  third  inquiry,  concerning  the  ap- 
plicability of  Section  120*220,  RSMo  1959*  to  Independence, 
will  be  answered  by  calling  attention  to  Section  62*130, 

RSMo  1959*  which  reads  as  follows: 

"All  cities  which  have  heretofore 
adopted  charters  pursuant  to  sec- 
tion 16,  article  IK,  of  the  Con- 
stitution of  Missouri  of  1675*  or 
may  hereafter  adopt  charters  pur- 
suant to  section  19*  article  VI 
of  the  Constitution  of  Missouri  of 
1945  shall  have  power  by  charter 
enactment  to  prescribe  the  manner 
in  which  nominations  shall  be  made 
for  municipal  offices  in  such  cities 
and  the  form  of  ballot  to  be  used 
at  elections  for  municipal  offices 
in  such  cities*" 

With  further  reference  to  your  first  inquiry,  we  per- 
haps should  note  that,  in  view  of  your  statements  concern- 
ing the  manner  of  election  of  city  officials  under  the 
Independence  city  charter  and  the  fact  that  Section  165*315, 
RSMo  1959*  is  not  applicable  to  the  Independence  school 
district,  it  is  not  apparent  to  us  that  there  are  any 
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governmental  functions  to  be  performed  by  a political 
party  city  committee  in  Independence* 


Very  truly  yours. 


miA'sT:  eaomsn 

Attorney  General 


JC3  lc 
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OPINION  NO.  370 

Answered  by  Letter  - Iforthcutt 


December  21 , 1962 


Honorable  Robert  P.  C.  Wilson,  III 
Prose  luting  Attorney 
Platte  County 
Platte  City,  Missouri 

Dear  Mr.  Wilson: 

A3  a follov/-up  to  the  telephone  conversation  between 
yourself  and  Mr.  Northcutt  this  morning,  In  regard  to  your 
request  of  October  4th  for  an  opinion  of  this  office,  It  Is 
our  opinion  that  the  questions  which  you  have  asked  are  at 
this  time  moot,  and  therefore,  we  decline  to  answer  them. 

The  basis  upon  which  we  come  to  the  conclusions  that 
the  questions  presented  are  moot  is  that  Section  57.250 
provides  that  the  Circuit  Judge  shall  make  an  order  per- 
mitting the  sheriff  to  appoint  deputies  and  assistants, 
and  the  order  also  shall  fix  their  compensation.  In  other 
words,  the  sheriff  must  receive  the  approval  of  the  Circuit 
Judge  for  the  appointment  of  all  deputies  and  assistants  and 
the  Circuit  Judge  must  make  a specific  order  as  to  the  depu- 
ties and  assistants. 

Therefore,  until  the  Circuit  Judge  has  made  such  ap- 
proval, the  sheriff  may  not  appoint  such  assistants  or  depu- 
ties and  the  County  Court  may  not  pay  such  assistants  and 
deputies . 

I hope  that  this  letter.  In  connection  with  our  tele- 
phone call  this  morning,  satisfactorily  takes  care  of  this 
problem . 


FILED 

m 


Very  truly  your3. 


ARNiap 


thoMas  f.  EAatsToN 

Attorney  General 


Opinion  No.  376 
Answered  by  letter 

October  16,  1962 


Mr.  Oeorge  E.  Schaaf,  Attorney 
St.  Louis  Board  of  Election  Commissioners 
7751  Carondelet 
Clayton  5«  Missouri 

Dear  Mr.  Schaaf: 

We  have  your  request  for  an  opinion  relative  to  a 
factual  situation  Involving  absentee  voting  in  St.  Louis 
County . 

Your  letter  states  that  there  are  65  Roman  Catholic 
Nuns  at  Visitation  Academy  who  belong  to  a Papal  Cloister- 
ed Group  and  cannot  leave  their  premises  without  permission 
of  Rome,  since  they  are  a Papal  Order.  At  the  last  primary 
election,  all  of  these  Nuns  were  permitted  to  vote  by 
absentee  ballot  on  the  theory  that,  realistically  considered, 
they  were  "absent"  to  the  same  extent  as  if  they  were  in 
some  other  country. 

Sections  112.010  to  112.120  RSMo  "provide  a method  of 
voting  by  voters  absent  from  their  county,  or  prevented  by 
illness  or  physical  disability  from  going  to  the  polls  to 
vote  on  election  day." 

Section  1.090  RSMo  provides  that  "words  and  phrases 
shall  be  taken  in  their  plain  or  ordinary  and  usual  sense." 
The  word  "absent,"  as  ordinarily  used,  means  "not  present" 
or  "being  away  from  a place."  That  the  word  may  have  been 
used  in  this  frame  of  reference  could  be  Inferred  from  the 
fact  that  it  is  part  of  the  phrase  "absent  from  the  county." 

However,  it  is  possible,  within  the  meaning  of  some 
statutes,  to  be  "absent  from  the  county"  even  though  the 
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person  Involved  is  physically  present  therein.  An  example 
of  such  a situation  Is  afforded  by  the  Kentucky  case  of 
Dark  Tobacco  Growers  Co-operative  Ass'n.  v.  Wilson,  257 
S.W.  1092,  which  construed  a statute  empowering  the  clerk 
of  a court  to  grant  a declaratory  injunction  if  the  Judge 
of  the  court  be  absent  from  the  county.  In  that  case,  the 
Judge  had  disqualified  himself.  In  these  circumstances, 
it  was  held  that  the  Judge  waB  "absent  from  the  county" 
within  the  meaning  of  the  statute. 

In  the  later  Kentucky  case  of  Northcutt  v.  Howard,  279 
Ky.  219,  130  S.W. 2d  70,  the  court  agreed  that  the  Common- 
wealth's attorney  is  "absent"  in  legal  effect  when  he  is 
either  disqualified  or,  for  some  reason,  disabled  from  per- 
forming the  duties  of  his  office.  And  in  Bingham  v.  Cabbot, 

3 U.S.  19,  1 L.Ed . 491,  the  court  held  that,  although  a 
district  Judge  was  on  the  bench,  yet  if  he  did  not  sit  in 
the  cause,  he  was  "absent  in  contemplation  of  law." 

Under  the  statute,  the  right  to  cast  an  absentee  ballot 
is  given,  not  only  to  those  absent  from  the  county,  but  also 
to  those  who  "through  illness  or  physical  disability"  are  pre- 
vented from  personally  going  to  the  polls.  There  is  no  claim 
that  the  Nuns  in  question  are  ill,  so  that  the  only  remaining 
question  would  be  whether  they  are  under  a "physical  disability" 
which  would  prevent  them  from  personally  going  to  the  polls. 

By  the  phrase  "physical  disability"  is  ordinarily  meant 
an  incapacity  caused  by  a physical  defect  or  infirmity,  or 
a bodily  imperfection.  Such  is  undoubtedly  the  sense  in 
which  the  term  is  used  in  Section  111. 590  RSMo,  which  pro- 
vides a means  of  voting  for  a person  who  "by  reason  of  physical 
disability  is  unable  to  mark  his  ballot."  However,  it  may 
well  be  that  the  phrase  "physical  disability"  is  broad  enough 
to  cover  the  situation  described  in  your  letter. 

Because  of  the  restraints  imposed  upon  them,  the  Nuns  in 
question  are  deprived  of  the  ability  to  leave  their  cloister 
and,  therefore,  incapable  of  personally  going  to  the  polls. 

Such  disability,  in  our  view,  is  not  mental,  because  the  latter 
would  ordinarily  connote  weakness  of  mlna  and  lack  of  under- 
standing. In  this  case,  the  restraint  imposed  upon  the  Nuns 
is  upon  their  bodies,  even  though  such  restraint  has  resulted 
from  tnw  vows  they  have  taken;  and  hence  the  disability  might 
conceivably  be  deemed  "physical." 
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Militating  against  such  a construction  of  the  phrase 
"physical  disability"  is  the  fact  that  the  word  "illness" 
is  Joined  with  such  phrase  by  the  conjunction  "or."  And 
prior  to  the  amendment  of  this  statute  in  1959#  a physician's 
(or  Christian  Science  practitioner's)  supporting  certificate 
was  required  to  be  attached  to  the  application  of  every  voter 
who  expected  to  be  prevented  from  going  to  the  polls  through 
illness  or  "disability."  But  on  the  other  hand,  the  very 
fact  that  the  requirement  of  such  a certificate  has  now  been 
affirmatively  omitted  by  the  amendment  flight  well  evidence  a 
legislative  intent  to  broaden  the  meaning  of  "physical  dis- 
ability," so  that  it  should  not  necessarily  be  of  a character 
which  could  be  certified  to  by  a doctor  or  Christian  Science 
practitioner. 

In  our  view,  the  statutory  provisions  relating  to  absentee 
voting,  like  other  provisions  of  election  laws,  "must  be  liber- 
ally construed  in  aid  of  the  right  of  suffrage."  To  this  effect 
are  cases  such  as  Application  of  Lawrence,  353  Mo.  1028,  185 
S.W.2d  8l8,  820.  In  this  connection,  consideration  should  also 
be  given  to  the  provisions  of  Article  I,  Section  7#  of  our 
Constitution,  which  provides  in  part  that  "no  preference  shall 
be  given  to  nor  any  discrimination  made  against  any  church,  sect 
or  creed  of  religion,  or  any  form  of  religious  faith  or  worship." 
Hence,  the  absentee  voting  law  should  be  liberally  construed  in 
such  manner  as  not  to  discriminate  unfairly  against  persons  who, 
because  of  their  religion,  are  prevented  from  personally  going 
to  the  polls  to  vote. 

The  responsibility  of  ruling  upon  a challenge  to  a partic- 
ular absentee  ballot  is  ultimately  that  of  the  courts,  after  a 
hearing  in  which  the  facts  are  fully  developed.  Because  of  the 
uncertainty  inherent  in  the  application  of  the  law  to  the  facts 
of  caseB  such  as  described  in  your  letter,  we  have  concluded 
that  it  would  be  inadvisable  for  this  office  to  issue  an  official 
opinion  with  respect  thereto,  but  trust  that  the  views  expressed 
in  this  letter  will  be  of  help  in  resolving  the  problems  with 
which  you  may  be  confronted. 


Your 8 very  truly. 


JN:  sr 


JOSEPH  NESSENFEID 
Assistant  Attorney  General 


notice: 

publication: 

BOND  ISSUE: 


Notice  for  bond  issue  in  Adair  County- 
should  be  published  in  a newspaper 
once  during  the  week  of  October  21  to 
October  27,1962,  and  once  during  the 
week  of  October  28  to  November  3,  1962. 


OPINION  No.  379 


October  18,  1962 


Honorable  Vance  &•  Frick 
Prosecuting  Attorney 
Adair  County 
Kirkaville,  Missouri 

Dear  Mr.  Frick 1 

This  is  in  reply  to  your  letter  of  October  15,  1962, 
in  which  you  request  an  opinion  of  this  office  as  follows: 

"The  other  day  you  will  recall  I talked 
to  you  concerning  the  fact  that  our 
County  Court  has  petitioned  to  submit 
a $700,000  Bond  Issue  at  the  General 
Election  for  the  construction  of  a 
Nursing  Home.  This  has  been  petitioned 
for  under  Chapter  108,  Section  040  of 
the  Missouri  Revised  Statutes  of  1959, 
and  was  just  turned  in  last  week. 

Since  that  time,  the  County  Court  has 
been  checking  over  the  petitions  to 
determine  whether  all  the  signers  are 
qualified  electors  and  tax  payers  of 
Adair  County. 

"The  question  that  the  County  Court 
has  posed  to  me  and  wanted  me  to 
check  with  your  office  was  whether 
or  not  there  would  be  sufficient 
time  to  publish  the  necessary  notices 
and  to  vote  on  this  matter  in  November." 

In  answering  your  opinion  request,  we  assume  that 
the  petitions  are  proper  and  have  been  signed  by  a suf- 
ficient number  of  qualified  electors  of  Adair  County. 

Ve  also  assume  that  there  is  a newspaper  of  general 
circulation  published  in  Adair  County. 

Ve  refer  you  to  the  last  portion  of  Section  108.040, 
RSMo  1959,  which  reads  as  follows: 
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"*  * * Upon  the  preeentation  of  euch 
petition  it  shall  be  the  duty  of  the 
county  court  of  such  county  to  order 
that  an  election  be  held  for  the  pur- 
pose set  forth  in  the  petition , which  order 
shall,  among  other  things,  specify  the 
time,  place  and  purpose  of  the  election. 

Such  an  election  may  be  a special  elec- 
tion, or  it  may  be  held  on  the  day  of 
any  primary  or  general  election  au- 
thorised to  be  held  by  the  laws  of 
this  state •" 

Section  10S.050,  RSMo  1959,  provides  for  the  notice 
of  such  election  and  reads  as  follow si 

"The  clerk  of  the  court  shall  give  no- 
tice of  the  election  by  advertisement 
once  per  week  for  two  consecutive  weeks 
in  one  or  more  newspapers  of  general 
circulation  published  in  such  county, 
or  if  there  is  no  newspaper  published 
in  such  county,  then  by  posting  written 
or  printed  handbills  in  two  public 
places  in  each  voting  precinct  in  the 
county  for  fourteen  days  prior  to  the 
day  fixed  for  the  election.  Such  notice 
shall  state  the  time  and  purpose  of  the 
election  and  the  amount  of  indebtedness 
to  be  incurred." 

A general  election  will  be  held  in  Adair  County  on 
November  6,  1962  (Section  1.020(3)  RSMo  1959)*  lour 
question  then  concerns  the  notice  which  must  be  given  in 
order  to  submit  the  bond  issue  proposal  to  the  voters  at 
the  general  election  on  November  6,  1962.  Under  the 
provisions  of  Section  103.050,  RSMo  1959,  quoted  above, 
this  notice  must  be  given  "by  advertisement  once  per 
week  for  two  consecutive  weeks  in  one  or  more  newspapers 
of  general  circulation  published  in  such  county." 

In  the  case  of  Ratliff  v.  Magee,  165  Mo.  452,  65  S.V. 
713,  l.c.  714,  it  is  said! 

"*  * *»0nce  a week*  means  once  in  a 
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week;  once  at  any  time  within  the 
week.  * * *" 

In  the  case  of  State  ex  rel.  Kelsey  v.  Snath,  75  S.W. 
2d  332,  the  Supreme  Court  of  Missouri  construed  the  statute 
under  consideration  prior  to  its  amendment  to  its  present 
form.  At  page  333  the  court  quoted  with  approval  from  a 
previous  case  holding, 

"*  * * *that  the  parti cular  four 
weeks  designated  were  those  regular 
calendar  periods,  of  seven  days  each, 
beginning  on  3unday,  and  occurring 
next  before  the  Tuesday  of  election 
day,  and  that  a publication  in  each 
of  those  periods  was  what  the  con- 
stitution required9.11 

In  this  case  of  State  v.  Smith,  supra,  the  Court  held 
that  publication  once  in  each  of  the  required  three  weeks 
was  sufficient  compliance  with  the  statute,  even  though 
the  period  from  the  date  of  the  first  publication  to  the 
date  of  the  election  was  less  than  21  days. 

In  accordance  with  these  authorities  it  is  our  opin- 
ion that  the  notice  should  be  published  in  the  newspaper 
at  least  once  during  the  week  of  October  21  to  October 
27*  1962,  inclusive,  and  once  during  the  week  of  October 
23  to  November  3»  1962,  inclusive. 

ssMsuisiw 

It  is,  therefore,  the  opinion  of  this  office  that  the 
notice  under  Section  103.050,  RSMo  1959,  for  a bond  issue 
which  is  to  be  submitted  to  the  voters  of  Adair  County  at 
the  general  election  on  November  6,  1962,  should  be  pub- 
lished in  a newspaper  of  general  circulation  in  Adair  Coun- 
ty at  least  once  (hiring  the  week  of  October  21  to  October 
27,  1962,  and  at  least  once  during  the  week  of  October  23 
to  November  3,  1962. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  assistant  Wayne  W.  Waldo. 

Very  truly  yours. 


WWW  lc 
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Attorney  General 


December  5,  19^2 


OPINION  NO.  381 

Answered  by  letter  - Northcutt . 


Mr.  Bernard  W.  Gorman 
Prosecuting  Attorney 
Atchison  County 
Court  House 
Roclcport,  Missouri 

Dear  Mr.  Gorman: 

In  answer  to  your  request  of  October  16,  1962,  for 
the  opinion  of  this  office  as  to  the  application  of  Opinion 
#217-1962,  (copy  enclosed)  to  the  County  Court  or  Treasurer, 
as  well  as  to  the  School  Board  as  stated  in  said  opinion, 
it  is  the  position  of  this  office  that  3ince  a County  Super- 
intendent of  Schools  is  included  within  the  term  and  defini- 
tion of  the  word  "teacher"  contained  in  Section  I69.OIO,  that 
the  opinion  would  apply  as  well  to  the  County  Court  or  Treasurer. 

We  have  taken  this  position  in  auawer  to  several  other  re- 
quests, and  we  are  taking  thiB  position  in  a case  which  is  be- 
fore the  courts  at  the  present  time. 

I believe  that  this  letter  will  adequately  answer  your 
question  along  with  a re-reading  of  Opinion  #217-1962. 

Very  truly  yours. 


jail  e. 


THOMAS  P.  EAGLETON 
Attorney  General 


ATTORNEY  GENERAL'S  OPINION 

Teachers'  salaries  must  be  paid  from  fund  pro- 
vided in  Sec.  165.110,  RSMo  1959.  In  school 
districts  in  this  state  not  in  cities  that  have 
a population  of  75,000  or  more,  teacher  is 
retired  July  1 next  after  attaining  age  70  and 
may  thereafter  teach  only  under  provisions  of 
Sec.  169.560;  school  board  may  not  legally  pay 
teacher's  salary  from  fund  provided  in  Sec. 
165.110  past  July  1 next  after  teacher  has 
reached  age  70  except  under  provisions  of  Sec. 
169.560;  school  board  may  not  legally  contract 
with  teacher  who  is  retired  by  provisions  of 
Sec.  169.060  except  under  provisions  of  Sec. 
169.560. 

Opinion  No.  217  (1962) 

July  25,  1962 

Honorable  Arthur  B.  Cohn 
Prosecuting  Attorney 
Pulaski  County 
Waynesville,  Missouri 

Dear  Mr.  Cohn: 

This  is  in  reply  to  your  letter  of  May  14,  1962,  requesting  an 
opinion  from  this  office  in  answer  to  the  following  question: 

"If  the  school  board  hires  a teacher  who 
is  of  the  retirement  age,  to-wit:  70 
years  of  age,  can  the  school  board  legally 
pay  her  salary  from  the  regularly  appro- 
priated teachers  fund  or  must  her  salary 
be  paid  from,  a different  fund?" 

Section  169. Q10,  paragraph  6,  defines  "teacher"  as  follows: 

"'Teacher'  shall  mean  any  teacher,  teacher- 
secretary, substitute  teacher,  supervisor, 
principal,  supervising  principal,  superin- 
tendent or  assistant  superintendent,  school 
nurse,  or  librarian  who  shall  teach  or  be 
employed  by  any  public  school,  state  college 
or  state  teachers'  college  on  a full-time 
basis  and  who  shall  be  duly  certificated 
under  the  law  governing  the  certification 
of  teachers;  any  county  superintendent  of 
schools,  assistant  county  superintendent 
of  schools  and  those  employed  by  county 
superintendents  of  schools  upon  a full- 
time basis  and  who  shall  be  duly  certified 
under  the  law  governing  the  certification 
of  teachers;  and  the  state  superintendent  of 
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public  schools  or  commissioner  of  education, 
persons  employed  in  the  state  department  of 
education  or  by  the  state  board  of  education 
in  an  executive  capacity  and  other  persons 
employed  by  -said  state  board  of  education  on 
a full-time  basis  who  shall  be  duly  certif- 
icated under  the  law  governing  the  certif- 
ication of  teachers;  and  persons  employed 
by  the  board  of  trustees  of  the  public 
school  retirement  system  of  Missouri  on  a 
full-time  basis  who  shall  be  duly  certified 
under  the  law  governing  the  certification 
of  teachers;  provided  that  this  clause 
shall  not  be  construed  to  include  employees 
of  the  University  of  Missouri  or  Lincoln 
University. " 

For  our  purpose  the  above  definition  of  the  term  "teacher"  is 
sufficient  and  is  adopted,  for  the  purposes  of  this  opinion. 

Having  defined  the  term  "teacher",  we  must  now  determine  in 
what  manner  and  from  what  source  a teacher  in  Missouri  may  legally 
be  paid,  and  in  this  connection  we  find  that  disbursement  of  all 
school  money  is  governed  and  controlled  by  Section  165.110,  RSMo  1959, 
which  has  contained  within  it  specific  references  to  teachers.  This 
section  provides  that  all  teachers'  salaries  must  be  paid  out  of  the 
specified  teachers  fund.  The  statutes  are  completely  silent  as  to 
any  other  legal  method  of  payment  of  teachers'  salaries. 

As  may  be  seen  from  the  above,  teachers'  salaries  may  be  paid 
only  from  the  authorized  teachers  fund  as  provided  by  Section  165.110, 
RSMo  1959,  supra:  however,  it  does  not  answer  the  question  of  whether 
a teacher,  age  seventy  or  over,  may  be  paid  from  this  fund.  To  do 
this  it  is  necessary  to  turn  to  other  statutes  and  determine  whether 
there  is  an  age  limit  beyond  which  a person  may  not  teach.  If  there 
is  a legally  established  age  limit  beyond  which  a person  may  not  teach 
it  would  follow  that  any  payment  to  such  person  would  be  an  illegal 
payment  of  public  funds  and  therefore  prohibited. 

We  turn  in  this  regard  to  Chapter  169,  RSMo  1959.  Sections 
169.010  to  169.130,  inclusive,  provide  for  the  retirement  of 
teachers  in  school  districts  of  less  than  seventy-five  thousand. 

The  districts  embraced  within  this  act  are  set  out  in  Section 
169.020,  RSMo  1959,  as  fallows: 

" * * * The  system  so  created  shall  include 
all  school  districts  in  this  state,  except 
those  in  cities  that  had  populations  of 
seventy-five  thousand  or  more  according  to 
the  latest  United  States  decennial  census, 
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and  such  others  as  are  or  hereafter  may  be 
included  * * *" 

The  above  section  includes  the  Waynesville  district  because  it  is  not 
a district  in  a city  of  more  than  seventy-five  thousand. 

Section  169.050,  RSMo  1959,  provides  in  part  that: 

"*  * * all  employees  as  herein  defined  of 
districts  included  in  the  retirement  system 
thereby  created  shall  be  members  of  the 
system  by  virtue  of  their  employment. " 

(underscoring  added) 

"Employee"  is  defined  by  Section  169.010,  RSMo  1959,  as  synonymous 
with  "teacher".  Therefore,  by  operation  of  this  chapter  "teachers"  are 
members  of  the  retirement  system  by  virtue  of  their  employment. 

The  above  sections  make  membership  in  the  public  school  retirement 
system  of  Missouri  and  employment  as  a teacher  dependent  one  upon  the 
other  and  bound  together.  Membership  in  the  retirement  system  is  a legal 
qualification  for  a "teacher". 

Section  169.060,  RSMo  1959,  provides  that  a member  (which  by 
operation  of  Section  169.050  includes  teachers)  of  the  public  school 
retirement  system  of  Missouri  must  retire  upon  reaching  age  seventy 
by  the  following  provision: 

"*  * * a member  shall  be  retired  automatically 
on  the  first  day  of  July  next  following  the 
school  year  in  which  he  reaches  the  age  of 
seventy  years,*  * *"  (underscoring  added) 

Therefore,  the  phrase  "shall  be  retired  automatically"  directs 
that  the  individual  member  has  no  choice  or  volition  as  to  whether  he 
will  or  will  not  continue  as  a member  of  the  retirement  system  and 
thereby,  as  a teacher,  he  is  retired  by  operation  of  the  statute. 

It  may  be  seen  that  by  the  enactment  of  Section  169.060,  RSMo  1959, 
the  Legislature  intended  that  retirement  or  withdrawal  from  active  service 
as  a member  of  the  retirement  system  was  to  be  mandatory  upon  said  member 
and  upon  July  first  next  after  reaching  the  age  of  seventy  years  a member 
is  by  law  rendered  incapacitated  to  continue  in  active  teaching  service 
in  the  public  schools  contained  within  the  retirement  system. 

We  may  further  illustrate  the  fact  that  a "teacher"  may  not  teach 
beyond  July  1 following  the  attainment  of  age  seventy  by  reading  Section 
163.080,  RSMo  1959,  which  provides  as  follows: 

"The  board  shall  have  power,  at  a regular  or 
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special  meeting  called  after  the  annual  school 
meeting,  to  contract  with  and  employ  legally 
qualified  teachers  for  and  in  the  name  of  the 
district;  * * *"  (underscoring  added) 

In  connection  with  the  above  quoted  portion  it  may  be  seen  that 
one  of  the  legal  qualifications  for  a "teacher"  is  membership  in  the 
retirement  system  as  provided  by  Section  169.050,  supra.  It  would 
follow  that  when  a "teacher"  is  retired  by  operation  of  Section  169.060, 
RSMo  1959,  supra,  the  "teacher"  is  no  longer  legally  qualified  and 
therefore,  by  operation  of  Section  163.080,  supra,  the  school  board 
would  have  no  authority  to  contract  with  and  employ  the  "teacher", 
and  any  payment  to  such  "teacher"  would  be  an  illegal  payment  of  public 
funds  and  therefore  prohibited. 

It  will  be  noted  that  the  absolute  retirement  of  "teachers"  at 
age  seventy  is  modified  to  the  extent  that  a retired  teacher  over  age 
seventy  may  serve  as  a substitute  teacher  not  to  exceed  sixty  days  in 
any  one  school  year  by  the  provisions  of  Section  169.560,  RSMo  1959. 

CONCLUSION 


Therefore,  it  is  the  opinion  of  this  office  that: 

1.  A school  board  may  not  legally  pay  a teacher's  salary  from  a 
fund  other  than  the  teachers  fund  provided  by  Section  165.110,  RSMo  1959. 

2.  In  school  districts  in  this  state  not  in  cities  that  have  a 
population  of  seventy-five  thousand  or  more: 

A.  A "teacher"  is  automatically  retired  July  first 
following  the  attainment  of  the  age  of  seventy  years  and 
may  not  thereafter  actively  engage  in  teaching  in  public 
schools,  except  under  the  provisions  of  Section  169.560 
as  a substitute  teacher; 

B.  A school  board  may  not  legally  pay  a teacher's 
salary  from  the  teachers  fund  created  by  Section  165.110, 

RSMo  1959,  beyond  Judy  first  next  after  the  teacher  has 
attained  seventy  years  of  age,  except  under  the  provisions 
for  a substitute  teacher  as  contained  in  Section  169.560; 

C.  A school  board  may  not  legally  contract  with  and 
employ  a "teacher"  who  is  retired  by  the  provisions  of 
Section  169.060,  RSMo  1959,  except  under  the  provisions  of 
Section  169.560  regarding  substitute  teachers. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by  my 
assistant,  Robert  R.  Northcutt. 

Yours  very  truly, 


RN  :BJ 


THOMAS  F.  EAGLETON 
Attorney  General 


CONSTITUTIONAL  LAW:  1.  A final  declaration  that  a statute  is  un- 

COMPENSATION:  constitutional  renders  the  statute  void  from  the 

COUNT?  COLLECTORS:  date  of  its  enactment. 

COUNTY  OFFICERS:  2.  The  result  of  the  decision  declaring  Section 

48.030-2  unconstitutional  is  that  all  counties 
which  except  for  the  subdivision  would  have  become 
third  class  counties  on  Jan.  1,  1961,  shall  be  deemed  to  have  become 
third  class  counties  on  that  date. 

3.  Any  change  In  the  salary  or  fees  of  county 
officials  of  Christian,  McDonald  and  Wright  counties  resulting  from 
the  transition  shall  become  effective  in  1961  on  the  date  corre- 
sponding to  the  beginning  of  the  term  of  such  officials.  Excess 
fees  retained  since  the  first  Monday  in  March,  1961,  may  be  recovered 
from  the  county  collectors  of  these  counties. 


November  2,  1962 

Honorable  Haskell  Holman 
State  Auditor 
Capitol  Building 
Jefferson  City,  Missouri 

Dear  Mr.  Holman: 

Till 8 Is  In  answer  to  your  request  for  an  opinion  of  this 
office  on  the  following  matters: 

'Pursuant  to  a conversation  with  members 
of  this  office  we  would  appreciate  a 
reply  to  the  following  questions,  as  the 
result  of  the  Supreme  Court  Ruling  in 
Case  No.  49073  (Joe  N.  Chaffin  vb.  The 
County  of  Christian,  et  al.),  in  connec- 
tion with  the  change  of  classification 
of  counties  from  fourth  to  third  class. 

"The  assessed  valuation  of  Christian 
county  was  over  $10,000,000.00  for  the 
years  1954  through  1961  and  McDonald  and 
Wright  Counties  assessed  valuations  were 
each  over  $10,000,000.00  for  the  years 
1955  through  1961. 

1.  Having  met  the  requirements  of 
Section  48.030,  RSMo  1945  and  subsection 
1,  Section  48.030,  RSMo  1959,  are  these 
counties  deemed  to  be  counties  of  the 
third  class  as  of  January  1,  1961? 

2.  Are  all  existing  statutes  govern- 
ing counties  of  the  third  class  appli- 
cable to  these  counties  as  of  January  1, 

1961? 
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“ 3.  Shall  all  salaries  and  fee3  as 

provided  by  existing  statutes  for  offi- 
cers of  a third  class  county,  even 
though  the  officers  salaries  may  be  in- 
creased or  decreased  due  to  change  of 
county  classification,  be  in  effect  as 
of  January  1,  1961? 

4.  Shall  these  counties  as  well  as 
other  counties  that  have  met  the  re- 
quirements to  become  third  class  coun- 
ties on  January  1,  1963  be  renotified 
of  their  change  in  classification?" 

Section  46.020,  RSMo  1939,  divides  the  counties  of 
Missouri  into  four  classes,  based  upon  their  assessed  valua- 
tion at  the  time  of  enactment.  Section  46.030,  subdivision  1, 
provides: 


" • * * no  county  shall  be  deemed  as 
moving  from  a lower  class  to  a higher 
class  or  from  a higher  class  to  a 
lower  class  until  the  assessed  valua- 
tion of  the  county  is  such  as  to  place 
it  in  the  other  class  for  five  succes- 
sive years.  * * •" 

Section  46.030,  subdivision  2,  purports  to  impose  an 
additional  requirement  for  the  change  of  fourth  class  coun- 
ties to  third  clasB  counties,  in  that: 

" * * * no  county  of  the  fourth  class 
shall  become  a county  of  the  third 
class  until  the  question  is  submitted 
to  a vote  of  the  people  at  a general 
election,  and  a majority  of  the  elec- 
tors voting  on  the  question  shall  vote 
in  favor  thereof.  * * *" 

In  the  case  of  Chaffin  v.  Christian  County,  No.  49,073, 
decided  September  10,  1962,  not  yet  reported,  the  Supreme 
Court  of  Missouri,  en  Banc,  declared  Subdivision  2 of  Section 
48.030  unconstitutional.  The  Court  further  declared:  " * * * 
under  the  valid  statutes  presently  existing  Christian  County 


-2 


Honorable  Ha3kell  Holman 


is  a county  of  the  third  class  and  that  plaintiff  is  entitled 
to  be  paid  his  oalary  as  treasurer  of  a third  class  county." 

The  effect  of  a final  decision  that  a statute  is  unconsti- 
tutional is  to  render  the  statute  null  and  void,  not  only  from 
and  after  the  date  of  such  Judicial  pronouncement,  but  from  the 
date  of  its  enactment.  Such  a statute  shall  be  regarded  as  void 
ab  Initio  and  as  though  it  had  never  been  in  existence.  Norton 
v.  Shelby  County,  118  U.S.  425,  6 S.Ct.  1121,  30  L.Ed.  178; 

Lieber  v.  Hell,  (1930)  Mo.App.,  32  S.W.2d  792;  State  v.  O'Malley, 
(1938)  Mo.,  117  S.W.2d  3195  State  v.  Koon,  (19^7)  Mo.,  201  S.W.2d 
446,  451,  11  Am.Jur.,  Constitutional  Law,  $148;  16  C.J.S.,  Consti- 
tutional Law,  $101. 

As  a result  of  this  decision,  all  counties  having  met  the 
requirements  of  Section  48.030  RSMo  1949,  and  Section  48.030, 
Subdivision  1,  RSMo  1959 , ana  which  would  have  become  counties 
of  the  third  class  January  1,  1961,  except  for  the  provisions  of 
Section  48.030,  Subdivision  2,  shall  be  deemed  to  have  become 
third  class  counties  on  that  date.  According  to  your  letter 
three  counties,  Christian,  McDonald  and  Wright,  so  qualify,  and 
therefore  must  be  considered  as  having  become  third  class  counties 
on  January  1,  1961.  We  assume  the  notification  prescribed  by 
Section  48.040  was  given  each  of  these  counties.  In  answer  to 
your  fourth  question,  while  we  do  not  believe  a renotification  to 
be  required,  it  is  our  opinion  it  would  be  wise  to  do  so  to  avoid 
any  question  being  raised.  It  should  be  emphasised  that  it  is  a 
renotification  and  that,  as  a result  of  the  decision  in  Chaffin  v. 
Christian  County,  supra,  the  county  so  notified  became  a county  of 
the  third  class  on  January  1,  1961. 

Statutes  providing  for  salaries  and  fees  of  all  officers  of 
third  class  counties  became  applicable  to  Christian,  McDonald  and 
Wright  Counties  on  January  1,  1961,  Any  change  in  the  compensa- 
tion of  officers  of  these  counties  whose  statutory  term  of  office 
begins  on  the  first  day  of  the  year  following  their  election  would 
become  effective  on  the  date  of  the  change  of  classification, 
January  1,  1961.  This  is  the  gist  of  an  opinion  of  this  office 
issued  on  February  16,  1955*  to  the  Honorable  Stephen  R.  Pratt, 
Prosecuting  Attorney  of  Clay  County,  Liberty,  Missouri,  a copy 
of  which  is  enclosed  herewith.  In  an  earlier  opinion  to  Mr.  Pratt 
issued  on  January  27,  1955*  a copy  of  which  is  enclosed,  we  con- 
cluded that  a change  in  the  salary  of  officials  whose  term  of 
office  does  not  begin  on  the  first  day  of  the  year,  such  as  the 
county  assessor,  whose  term  begins  on  September  1st  (Section 
53.010),  shall  not  take  place  on  January  1st,  but  on  the  date 
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corresponding  to  the  beginning  of  his  tenn  of  office. 

It  Is  our  understanding  the  salaries  and  fees  of  all  county 
officers  except  the  county  collector  are  Increased  upon  the 
transition  of  a fourth  class  county  to  a third  class  county. 

Thus,  other  than  county  collectors,  all  officers  whose  term  of 
office  begins  on  the  first  day  of  January  following  their  election 
are  entitled  to  the  amount  of  such  increase  from  the  date  of 
change,  January  1,  1961.  All  such  officers  whose  term  of  office 
begins  on  a date  other  than  January  1st  are  entitled  to  an  in- 
crease beginning  in  1961  on  the  date  corresponding  to  the  date 
of  the  beginning  of  their  term  of  office.  The  amount  of  such 
Increase  should  be  paid  as  soon  as  possible  as  such  amounts  i/ere, 
as  a matter  of  law,  included  in  the  county  budget,  0111  v. 

Buchanan  County,  (1940 ) No.,  142  S.W.2d  60 5,  and,  if  necessary, 
the  discretionary  amounts  listed  in  the  county  budget  should  be 
reduced  in  order  to  pay  these  statutorily  included  budget  figures. 

Regarding  county  collectors,  their  basic  compensation  is 
prescribed  by  Sections  52.260  and  52.280.  It  is  not  affected  by 
a change  in  the  classification  of  a county.  However,  collectors 
in  fourth  class  counties  may  retain  one  per  cent  of  all  current 
taxes  collected  as  compensation  for  mailing  tax  statements  and 
receipts.  Collectors  in  third  class  counties  receive  only  one- 
half  of  one  per  cent  of  all  current  taxes  for  these  services, 

Section  52.250.  The  county  collectors  holding  office  in  1961 
were  elected  in  1958,  and  their  tern  expired  the  first  Nonday  in 
March,  1962.  Therefore,  the  county  collectors  of  Christian, 

NcDonald  and  Wright  Counties  are  entitled  to  retain  not  more  than 
one-half  of  one  per  cent  of  all  current  taxes  collected  since  the 
first  Monday  in  Narch,  1961.  In  State  v,  Ludwig,  (1959)  Mo,,  322 
f.W.2d  641,  our  Supreme  Court,  en  banc,  held  that  excess  commissions 
voluntarily  paid  to  or  retained  by  a public  officer  out  of  public 
funds,  in  good  faith,  under  a mistake  of  law,  may  be  recovered  by 
the  State,  The  fact  that  the  money  was  retained  by  virtue  of  the 
provisions  of  a statute  later  declared  unconstitutional  does  not 
relieve  the  official  of  the  liability  for  the  funds  wrongfully 
withheld,  He  will  have  withheld  a portion  of  the  taxes  to  which 
not  only  the  county  but  also  the  State  of  Missouri  is  entitled, 
and  it  is  our  opinion  both  county  and  State  have  the  right  to 
recover  such  portion  of  the  taxes  so  retained  by  the  collector, 
irrespective  of  his  good  faith.  However,  only  the  excess  commis- 
sions retained  by  the  collector  after  the  first  Monday  in  Narch, 
1961,  may  be  recovered. 

Possible  methods  of  recovery  of  funds  wrongfully  withheld 
were  enumerated  by  the  Court  in  State  v»  Ludwig,  supra,  which 
said,  1.  c.  850 * 
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If  an  official  retains  fees  or  commissions 
which  he  is  not  entitled  to  receive  they  may 
be  recovered  in  an  action  for  money  had  and 
received  (Nodaway  County  v.  Kidder,  344  Mo. 

795*  129  S.W.2d  857 )»  they  may  be  allowed 
by  way  of  recoupment  in  a mandamus  proceed- 
ing (State  ex  rel.  Buder  v.  Hackaann,  305 
No.  342,  265  S.W.  332),  or,  in  the  absence 
of  a valid  defense  to  the  claim,  in  a summary 
proceeding  such  as  this.  84  C.J.S.,  Taxation, 

5670,  p.  1348;  67  C.J.S.,  Officers,  $$101, 

123(b),  pp.  364,  416.” 

The  summary  method  referred  to  is  that  prescribed  by  Section 
139.250. 

Recovery  of  the  excess  commissions  retained  by  the  county 
collectors  may  be  made  at  this  time  under  any  of  the  theories 
set  out  in  State  v.  Ludwig,  supra.  The  cause  of  action  did  not 
arise  prior  to  the  date  of  ♦■>.*  first  report  of  the  county  col- 
lector following  the  first  Monday  in  March,  1961,  and  is  not 
barred  by  any  statute  of  limitations. 

We  do  not  herein  decide  that  all  existing  statutes  governing 
counties  of  the  third  class  are  applicable  to  the  three  counties 
in  question  as  of  January  1,  1961.  If  you  have  any  questions 
pertaining  to  specific  statutes  or  factual  situations,  we  will 
be  glad  to  try  to  answer  them. 


CONCLUSION. 

The  declaration  by  the  Supreme  Court  that  Subdivision  2 
of  Section  48.030  RSMo  1959  is  unconstitutional  renders  such 
statute  void  from  the  date  of  its  enactment.  All  counties  which 
would  have  changed  from  counties  of  the  fourth  class  to  counties 
of  the  third  class  on  January  1,  1961,  except  for  the  require- 
ments contained  in  this  subdivision,  shall  be  deemed  to  have  be- 
come third  class  counties  on  that  date.  All  statutes  prescribing 
the  salaries  and  fees  of  county  officials  shall  become  applicable 
to  such  counties  on  that  date.  The  salaries  and  fees  of  such 
county  officials  whose  term  of  office  begins  on  the  first  day  of 
the  year  following  the  date  of  their  election  shall  be  changed  begin- 
ning January  1,  1961.  The  change  of  the  salaries  and  fees  of  all 
county  officials  whose  term  of  office  begins  on  a date  other  than 
on  the  first  day  of  the  year  following  their  election  shall  begin 
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In  1961  on  the  date  corresponding  to  the  date  of  the  beginning 
of  their  term  of  office.  This  rule  Is  applicable  to  both  in- 
creases and  decreases  in  the  compensation  of  such  county 
officials. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  John  H.  Denman. 

Yours  very  truly. 


THOMAS  P.  EAOLETON 
Attorney  General 


JHDtsr 

Enclosures 


Section  216.355,  RSMo  1959 , provides  for  the 
issuance  of  a certificate  evincing  the 
restoration  of  all  the  rights  of  citizenship 
by  the  Board  of  Probation  and  Parole  to 
persons  convicted  of  a first  felony  who  are 
finally  discharged  from  parole.  Said  section 
does  not  entitle  any  person  convicted  of  more 
than  one  felony  to  such  a certificate  whether 
the  felony  for  which  he  was  previously 
convicted  was  committed  within  or  without  the 
State  of  Missouri. 

October  31,  1962  Opinion  No.  384  (1962) 


Honorable  George  N.  Elder 
Chairman 

Board  of  Probation  and  Parole 
Jefferson  Building 
Jefferson  City,  Missouri 

Dear  Mr.  Elder: 

ThiB  is  in  response  to  your  request  for  an  opinion  from 
this  office  relative  to  the  restoration  of  civil  rights  to 
first  offenders  when  they  are  discharged  from  parole. 

More  particularly,  your  request  is  stated  as  follows: 

"Section  216.355,  Paragraph  3,  RS  Mo  1959, 
deals  with  the  automatic  restoration  of 
citizenship  to  all  first  offenders  at  the 
time  of  their  discharge  from  parole.  We 
have  had  the  question  raised  as  to  whether 
or  not  a prior  felony  committed  in  another 
state  or  tinder  Federal  Jurisdiction,  when 
the  offender  was  placed  on  probation,  would 
count  as  a prior  felony  against  a Missouri 
parolee  at  the  time  of  his  discharge  from 
parole. 

"As  an  example,  we  have  a case  of  a man  who 
was  placed  on  probation  on  a Federal  charge. 

After  his  discharge  from  this  probation  he 
became  involved  in  another  felony  in  the 
State  of  Missouri,  and  was  sentenced  to  the 
Missouri  penitentiary.  He  was  subsequently 
paroled.  He  has  had  no  other  felony  con- 
victions. When  his  parole  time  expires  and 
hiB  final  discharge  is  Issued,  will  he  be 
entitled  to  a certificate  of  restoration  of 
citizenship  under  the  provisions  of  Section 
216.355,  Paragraph  3,  RS  Mo  1959?" 


PROBATION  AND  PAROLE: 
VOTER,  QUALIFICATIONS: 
JUROR,  QUALIFICATIONS: 
CIVIL  RIGHTS, 

RESTORATION : 


Honorable  George  N.  Elder 


A complete  review  of  the  statutes  of  this  state  wherein 
civil  rights  are  taken  away  from  persons  convicted  of  various 
crimes  is  not  necessary  here,  but  it  is  advisable  to  note 
that  not  all  civil  rights  are  taken  away  from  persons  convicted 
of  all  felonies.  However,  it  must  be  noted  that  under  Section 
494.020,  RSMo  1959 , all  convicted  felons  are  prevented  from 
serving  on  juries  unless  their  civil  rights  are  restored,  and, 
under  Section  111.060,  RSMo  1939*  no  person  convicted  of  a 
felony  or  of  a misdemeanor  connected  with  the  exercise  of  the 
right  of  suffrage  may  be  permitted  to  vote  unless  he  has  been 
granted  a full  pardon.  (Suffrage  may  also  be  restored  after 
discharge  from  parole  as  explained  in  State  vs.  Runt,  247  S.W. 

2d  969.1  Invariably  these  two  paramount  rights  of  citizenship 
are  mentioned  in  the  multitudinous  statutes  setting  out  the 
various  crimes  for  which  conviction  will  constitute  a 
forfeiture  of  certain  civil  rights.  There  are  other  civil 
rights  which  are  also  sometimes  denied  convicted  felons, 
perhaps  moot  typified  in  Section  56O.6IO,  RSMo  1959 » wherein, 
in  addition  to  the  above,  persons  not  under  the  age  of  twenty 
when  convicted  of  certain  crimes  enumerated  in  Chapter  560 
are  prevented  from  holding  any  office  of  honor,  trust  or 
profit.  In  the  past,  but  long  since  repealed  and  not  applicable 
here,  convicted  felons  were  held  incompetent  to  testify  in 
court. 

As  stated  in  State  vs.  Hunt,  supra,  where  a Judicial 
parole  statute  was  under  consideration  (now  Section  549.170, 

RSMo  1959)  wherein  the  said  statute  purporting  to  restore 
civil  rights  after  discharge  from  par  lc  was  attacked  as 
being  an  encroachment  upon  the  Governor's  power  of  pardon, 
the  court  stated  that  it  was  within  She  power  of  the 
legislature  to  grant  such  amnesty  and  the  same  was  not  an  un- 
constitutional encroachment  upon  the  pardoning  powers  of  the 
Governor.  There  it  was  made  clear  that  it  was  in  the  interest 
of  society  as  a whole  and  the  state  In  particular  to  encourage 
rehabilitation  of  convicted  felons  by  holding  out  to  them  the 
promise  of  restoration  of  civil  rights  upon  their  continued 
good  behavior.  The  court  made  this  distinction:  that  the 
power  of  the  Governor  to  pardon  is  the  power  of  grace  whereas 
the  power  to  parole  is  one  of  public  poliey  in  providing  an 
incentive  to  reformation  and  rehabilitation.  Therefore,  it 
would  seem  that  a liberal  interpretation  of  the  statute  with 
the  idea  in  mind  of  granting  the  amnesty  wherever  possible 
would  be  desirable. 

However,  we  are  confronted  with  other  equally  coimpelling 
decisions  of  the  Supreme  Court  of  this  state  upon  this  issue 
which  are  directly  in  point  and  which  indicate  that  the  court 
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deema  convictions  In  other  Jurisdictions  to  be  applicable  In 
these  instances.  In  the  case  of  State  vs.  Hermann,  283  S.W. 
2d  617,  decided  by  our  Supreme  Court,  en  banc,  in  October  of 
1955*  there  was  under  consideration  the  qualification  of  a 
Juror  who  had  failed  to  disclose  upon  voir  dire  examination 
the  fact  that  he  had  previously  been  convicted  of  a felony  in 
the  federal  court.  The  court  held  that  this  constituted 
conviction  of  a felony  within  the  meaning  of  the  statutes  of 
this  state  setting  out  the  qualifications  for  Jurors  even 
though  the  conviction  did  not  occur  within  this  Juri edict ion. 
Vfe  may  only  assume  that  the  same  principle  would  be  applied 
to  the  statute  here  under  consideration  (Section  216. 355, 

RSMo  195S),  referring  to  the  restoration  of  civil  rights  to 
first  offenders  upon  their  discharge  from  parole. 

The  same  result  was  reached  by  our  Supreme  Court,  en 
banc,  in  19^3  in  the  case  State  ex  rel  Barrett  et  al  vs. 
Sartorious,  175  S.W.  2d  787,  as  regards  the  right  to  vote  of 
a person  convicted  of  a felony  in  the  federal  court,  wherein 
the  court  stated  with  reference  to  the  constitutional  grant 
of  power  to  the  legislature  to  restrict  the  voting  right t 

"This  is  a broad  grant  of  power  in  very 
general  terns.  There  are  no  limi tat ions 
In  it  which  indicate  an  intention  to 
require  our  General  Assembly  to  restrict 
exclusion  from  the  right  of  voting  to 
those  convicted  of  a felony  under  the 
laws  of  this  state.  * * 

This  last  above  quoted  statement  is  particularly  apt  In 
the  instant  inquiry  because  it  must  be  noted  that  the 
legislature  in  enacting  Section  216.355*  RSMo  1959*  did  not 
employ  language  restricting  the  application  of  the  section  to 
persons  convicted  of  felonies  in  this  state  alone.  Therefore, 
we  deem  the  pertinent  section  to  restrict  the  Board  of 
Probation  and  Parole,  in  the  issuance  of  its  certificate  of 
restoration  of  civil  rights  upon  discharge  from  parole,  to 
those  persons  who  have  only  been  convicted  of  one  felony  and 
such  a certificate  cannot  be  granted  to  any  person  who  has 
been  convicted  of  more  than  one  felony  regardless  of  where 
convicted. 

CONCLUSION 

Section  216.355*  RSMo  1959*  provides  for  the  issuance 
of  a certificate  evincing  the  restoration  of  all  the  rights 
of  citizenship  by  the  Board  of  Probation  and  Parole  to 
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persons  convicted  of  a first  felony  who  are  finally  discharged 
from  parole.  Said  section  does  not  entitle  any  person 
convicted  of  acre  than  one  felony  to  such  a certificate 
whether  the  felony  for  which  he  was  previously  convicted  was 
committed  within  or  without  the  State  of  Missouri. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  assistant  Howard  L.  McFadden. 

Very  truly  yours. 


SfJfiiA; 


111  mu  i i 

Attorney  General 


KLHfftJ 


Opinion  Request  No.  389  answered  by 
letter  by  Howard  L.  McFadden 

t . . 


October  29,  1962 


Honorable  Joe  H.  Miller 
Prosecuting  Attorney 
Carroll  County 
Carrollton,  Missouri 

Dear  Mr.  Miller: 

This  is  in  response  to  your  recent  request  of  this 
office  for  an  opinion  as  follows: 

"I  enclose  an  affidavit  of  absentee 
voter  which  shows  the  flap  where  it 
can  be  sealed.  Should  a ballot  be 
returned  to  the  County  Clerk  with 
this  sealed  down  and  reinforced  with 
Scotch  tape  or  cellophane  tape,  is 
it  possible  that  such  a ballot  could 
be  challenged  due  to  the  fact  that 
it  was  not  properly  sealed?" 

The  only  pertinent  statutory  provision  we  find 
controlling  upon  this  issue  is  Section  112.050,  RSMo 
1959,  wherein  it  is  stated:  "The  ballot  or  ballots  shall 
then  in  the  presence  of  the  officer  be  deposited  in  the 
envelope  and  the  envelope  securely  sealed."  We  deem  this 
to  mean  the  envelope  must  be  securely  sealed,  and  since 
there  is  no  statutory  provision  as  to  what  manner  must  be 
employed  in  securely  sealing  the  envelope  we  do  not 
believe  that  the  ballot  could  be  held  invalid  or  success- 
fully challenged  because  of  the  fact  that  it  is  sealed 
and  the  seal  then  overlayed  with  cellophane  tape. 

Very  truly  yours. 


mmfirrrmxm 

Attorney  General 


HLMjBJ 


Opinion  Request  No.  39^  answered  by 
letter  by  Howard  L.  McPadden 


October  30#  1962 


Honorable  A.  J.  Anderson 
Prosecuting  Attorney 
Cass  County 

Harrlaonville,  Missouri 
Dear  NT*  Anderson: 

This  is  in  response  to  your  letter  of  October  25,  1962, 
wherein  you  enclose  a letter  fro®  Nr.  Carl  D.  dura,  Jr., 

City  Attorney  for  the  City  of  Belton,  Missouri,  requesting 
an  opinion  of  this  office  regarding  the  results  of  diverting 
tax  money  collected  under  Sections  71.640  and  71.670,  RSMo 
1959#  providing  for  the  establishment  of  a band  concert  fund 
by  cities,  towns  and  villages. 

We  presume  that  you  make  this  request  concerning  the 
duties  which  may  devolve  upon  your  office  as  Prosecuting 
Attorney  and  reply  with  that  presumption  in  mind. 

Although  Section  71.670.  RSMo  1959#  provides,  "Ho 
voluntary  contribution,  donation,  or  diversion  into  another 
fund  ahall  be  made  from  this  fund  in  any  manner  whatsoever.1* 
we  do  not  find  any  penalty  provision  within  that  chapter 
if  such  a diversion  la  made.  Therefore,  we  deem  that 
Section  556.260,  RSMo  1959*  bearing  upon  fraudulent  disburse- 
ment of  money  by  certain  public  officials  generally  to  apply. 
If  there  la  a fraudulent  diversion  of  the  funds  as  set  out 
in  the  statutory  provision  last  above  mentioned  then 
prosecution  would  be  warranted.  However,  it  must  be  noted 
that  this  penalty  provision  contains  the  following  proviso: 

"provided,  however,  that  in  any  case  when 
any  money  has  been  or  ahall  have  been 
collected  by  any  city,  town  or  county  for 
any  specific  uee  or  purpose,  and  it  is  or 
shall  have  become  impossible  to  uee  such 
money  for  that  specific  purpose,  either  by 
reason  of  the  abandonment  or  failure  of 
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ouch  use  or  purpooe,  or  the  satisfaction 
of  such  use  or  purpose,  then  the  members 
of  any  such  town  or  city  council,  and 
the  proper  officers  of  such  city,  town, 
county  or  board  herein  mentioned,  may 
appropriate  such  money  to  any  other 
legitimate  uae  or  purpose  without  be- 
coming liable  to  any  of  the  aforesaid 
penaltlaa. " 

Vie  believe,  therefore,  that  where  It  can  be  shown  that 
there  has  been  a legitimate  abandonment  of  the  purpose  for 
which  the  tax  money  was  collected  or  a failure  of  the  project 
or  If  the  purpose  for  which  the  money  has  been  collected  Is 
deemed  to  be  satisfied,  then  the  public  officials  Involved 
cannot  be  successfully  prosecuted  far  diverting  the  remaining 
funds  to  some  other  legitimate  publlo  purpose* 

Very  truly  yours. 


Attorney  General 


KLMtBJ 


OPINION  REQUEST  395 
answered  by  Letter. 


I - , , t-  ^ | 

October  31,  1962 


Honorable  Maurice  Schechter 
State  Senator.  13th  District 
41  Country  Fair  Lane 
Creve  Coeur  41,  Missouri 

Dear  Senator  Schechter: 

This  refers  to  your  letter  of  October  25,  1962,  in- 
quiring whether  the  City  of  Crestwood,  Missouri,  may  es- 
tablish a pension  or  retirement  plan  for  police  and  firemen 
to  be  wholly  funded  through  an  insurance  company. 

Section  66.563.  RSMo  1959,  is  applicable  to  Crestwood 
both  because  that  city  is  located  in  a county  of  the  first 
class  (St.  Louis  County)  and  because  it  falls  within  the 
3,000  to  100,000  population  bracket  according  to  the  I960 
federal  census.  Section  66.563  reads  as  follows: 

"Any  municipality  in  any  county  of  the 
first  class,  and  any  other  municipality 
in  this  state  which  now  contains  or  may 
hereafter  contain  not  more  than  one 
hundred  thousand  inhabitants  nor  less 
than  three  thousand  inhabitants  as  de- 
termined by  the  last  preceding  federal 
census  is  hereby  authorized  to  provide 
for  the  pensioning  of  the  salaried  mem- 
bers of  its  organized  police  force  or 
fire  department  and  the  widows  and 
minor  children  of  deceased  members; 
provided,  however,  that  nothing  in  this 
section  shall  be  construed  to  affect 
any  pension  or  retirement  system  for 
members  of  an  organized  policf  force 
or  fire  department,  and  their  widows 
or  minor  children,  which  has  been  es- 
tablished previously  under  authority 
of  an  act  of  the  general  assembly  and 
which  is  in  operation  at  the  time  of 
the  passage  of  this  section,  and  the 
provisions  of  law  applicable  to  any 
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such  pension  or  retirement  system 
shall  not  be  deemed  to  be  repealed 
or  superseded  by  the  provisions  of 
this  section.  This  section  shall 
not  take  effect  in  any  such  city 
until  approved  by  the  voters  thereof 
as  herein  provided.  On  order  of  the 
city  council,  or  on  petition  of  five 
per  cent  of  the  qualified  voters  of 
said  city,  the  city  clerk  shall  pub- 
lish notice  thereof  and  submit  to 
the  qualified  electors  of  said  city 
at  the  next  general  or  municipal 
election  the  question l ’Shall  the 
police  or  firemen’s  pension  plan  be 
approved?*  If  a majority  of  the 
voters  casting  votes  thereon  at  the 
election  is  in  favor  of  the  question, 
this  section  shall  take  effect  in 
said  city  thirty  days  after  the  elec- 
tion. Notice  of  every  such  election 
under  this  section  shall  be  published 
at  least  once  a week  for  at  least 
three  weeks  in  a newspaper  of  gen- 
eral circulation  in  said  city,  the 
last  publication  to  be  not  more  than 
three  nor  less  than  two  weeks  next 
preceding  the  election.” 

You  will  note  that  Section  S6.533  authorises  a city 
such  as  Crestwood.  upon  a favorable  popular  vote,  to  pro- 
vide for  the  pensioning  of  the  salaried  members  of  its 
organized  police  force  or  fire  department  and  the  widows 
and  minor  children  of  deceased  members  but  that  that 
section  does  not  purport  to  regulate  in  any  manner  the 
pension  plans  which  may  be  created  pursuant  thereto. 

In  view  of  the  unrestricted  authority  granted  by  Sec- 
tion S6.5&3*  we  know  of  no  reason  why  provision  for  the 
pensioning  of  police  and  firemen  pursuant  to  that  sec- 
tion could  not  be  accomplished  by  an  arrangement  with 
an  insurance  company. 

While  an  insurance  company  was  not  involved,  you 
may  possibly  be  interested  in  the  enclosed  copy  of  our 
letter  of  of  May  17,  1962.  to  Representative  H.  F. 
Patterson  concerning  the  Police  and  Firemen’s  Retire- 
ment fund  created  by  the  City  of  Columbia  pursuant 
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to  Section  36.533 • 


Very  truly  yours. 


Thomas  fr.  eagLeton 

Attorney  General 


JCB  lc 
1 enclosure 


CRIMINAL  COSTS: 
SUSPENDED  SENTENCE: 
PROBATION  AND  PAROLE: 
LIMITATIONS  OF  CLAIMS 
AGAINST  STATE: 


(1)  Where  imposition  of  sentence  is 
suspended,  state  is  not  liable  for  costs 
unless  and  until  defendant  is  thereafter 
sentenced  to  penitentiary. 

(2)  Costs  for  which  state  is  liable 
after  final  judgment  include  costs 
incident  to  revocation  of  probation 

granted  wnen  imposition  of  sentence  _s  suspended. 

(3)  Liability  of  state  accrues  upon  final  judgment  and 
sentence,  even  if  sentence  is  imposed  more  than  two  years 
after  conviction. 


DecemDer  13  * 1962 


Honorable  Charles  D.  Trigg 
Comptroller  and  Budget  Director 
State  Capitol  Building 
Jefferson  City,  Missouri 

Dear  Mr.  Trigg: 


Opinion  No.  39c 


You  have  requested  an  opinion  of  this  office  as 
follows: 


"We  respectfully  request  your  official 
opinion  in  regard  to  three  questions 
on  parole  cases  where  imposition  of 
sentence  is  suspended. 

"Section  550*020  RSMo  1955  requires 
the  state  to  pay  certain  costs  In 
some  cases.  Court  Rule  27*07*  Section 
C,  allows  the  court  'to  place  on 
probation  any  defendant  eligible  for 
judicial  parole  under  tne  laws  of 
this  state  and,  to  this  end  may 
suspend  the  imposition  or  execution 

of  sentence  of  any  such  person, ' 

'Sec;  "5^9*  190.  

"Our  first  question  is:  If  a person 
is  convicted  of  a certain  crime  punish- 
able solely  by  imprisonment  in  the 
penitentiary  and  the  court  suspends 
the  imposition  of  sentence  and  place b 
the  defendant  or.  probation.  Is  the 
state  liable  for  the  costs? 
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"Our  second  question  is:  If  this 
defendant  has  his  probation  revoked 
and  is  sentenced  to  the  penitentiary 
at  the  time  hiB  probation  is  terminated, 
is  the  state  liable  for  the  costs  of 
the  original  trial  (l.e.  when  the  im- 
position of  sentence  was  suspended), 
or  the  costs  of  the  revocation  hearing 
or  both  or  neither?  Section  33.120 
requires  persons  having  claims  against 
the  state  to  exhibit  them  within  two 
years  after  such  claims  shall  accrue, 
and  not  thereafter, 

"Our  third  question  is:  If  this  de- 
fendant is  placed  on  probation  and 
imposition  of  sentence  Is  suspended 
then  after  two  years  have  elapsed  the 
probation  1b  revoked  and  the  defendant 
1b  sentenced  to  the  penitentiary,  does 
the  state  pay  any  of  the  costs  of  the 
trial  or  revocation  hearing  or  both 
or  neither?" 

Section  550.020  RSMo  provides  In  part  that  "in  all  cases 
in  which  the  defendant  shall  be  sentenced  to  imprisonment  in 
the  penitentiary  * * * the  state  shall  pay  the  costs  # * 

The  language  of  Section  550.020  is  plain  and  unambiguous. 
There  is  no  liability  on  the  part  of  the  State  to  pay  any 
costs  thereunder  unless  and  until  the  defendant  has  actually 
been  sentenced  to  Imprisonment  in  the  penitentiary.  The  fact 
that  the  sole  punishment  for  the  offense  of  which  a defendant 
has  been  convicted  is  imprisonment  in  the  penitentiary  is  im- 
material in  determining  the  liability  of  the  State.  It  is 
only  in  those  instances  in  which  the  defendant  has  been  acquitted 
that  the  punishment  for  the  offense  charged  is  of  consequence, 
and  that  is  for  the  purpose  of  determining  whether  the  State  or 
the  county  is  to  be  held  liable  for  the  costs.  Section  550.040 
RSMo.  Hence,  If  the  court  suspends  the  Imposition  of  sentence 
under  the  authority  of  Supreme  Court  Rule  27.67(c)  [Section 
545.190  RSMo],  then  the  State  cannot  be  liable  for  the  costs 
unless  thereafter  sentence  in  the  penitentiary  is  imposed. 

Supreme  Court  Rule  27.07(c)  authorizes  the  trial  court 
to  "place  on  probation  any  defendant  eligible  for  Judicial 
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parole  under  the  laws  of  this  state  and,  to  this  end,  may 
suspend  the  imposition  or  execution  of  sentence  of  any  such 
person."  Section  5^9.080  RSMo  provides  in  part  that  when  a 
person  of  previously  good  character  who  has  not  been  previous- 
ly convicted  of  a felony  shall  be  convicted  of  any  felony 
(except  certain  designated  felonies)  "and  sentence  snail  have 
been  pronounced",  the  court  before  whom  a conviction  was  had 
may  parole  such  person.  In  our  opinion,  a defendant  is  eligible 
for  judicial  parole  and  therefore  may  be  placed  on  probation 
and  the  imposition  of  his  sentence  suspended  if:  (l)  he  is  of 
good  character.  (2)  has  not  been  previously  convicted  of  a 
felony,  and  (3)  has  been  convicted  of  a felony  other  than  those 
expressly  excepted  by  Section  549.080.  The  further  requirement 
that  "sentence  shall  have  been  pronounced"  pertains  only  to  the 
authority  of  the  court  to  grant  such  parole  and  is  not  a con- 
dition of  "eligibility"  for  judicial  parole  within  the  meaning 
of  Supreme  Court  Rule  27.07(c).  Any  other  conclusion  would  be 
self-defeating.  ObviouBly,  the  imposition  of  sentence  cannot 
be  suspended  if  sentence  has  already  been  pronounced,  and  neither 
the  Supreme  Court  in  Rule  27.07(c)  nor  the  Legislature  in  Section 
5^9.190  could  have  intended  to  require  the  impossible  (pronounce- 
ment of  sentence)  as  a condition  to  suspending  the  imposition  of 
such  sentence . 

There  can  be  no  question  but  that  under  Section  550.020 
the  State  1b  liable  for  all  of  the  costs  of  the  original  trial 
once  sentence  nas  been  pronounced.  The  specific  question  posed 
by  your  letter  involves  the  costs  pertaining  to  revocation  of 
probation  with  the  imposition  of  sentence  to  the  penitentiary 
following.  On  several  occasions,  our  courts  have  held  that  the 
granting  of  a parole  is  no  part  of  the  trial  of  the  cause  and 
is  not  an  incident  to  the  conviction.  See  State  ex  rel.  Browning 
v.  Kelly,  309  Mo.  465,  274  SW  731,  and  State  v.  Merk,  Mo.  App., 
281  SW2d  607.  The  basis  of  such  rulings  is  tnat  after  the 
judgment  and  sentence,  the  case  has  been  finally  disposed  of, 
and  that  the  granting  of  the  parole  is  a matter  separate  and 
apart  from  the  case  itself. 

In  State  v.  Gordon,  344  SW2d  69,  71,  our  Supreme  Court 
stated: 


"A  suspended  sentence  is  'a  suspension  of 
active  proceedings  in  a criminal  prosecu- 
tion. It  is  not  a final  judgment  * * 

In  the  situation  presented  by  your  letter,  the  defendant  has 
not  been  sentenced,  and  the  case  therefore  haB  not  been  concluded 
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or  finally  disposed  of.  There  is  no  "final  determination  of 
the  cause11  and  the  judgment  is  not  final.  Therefore,  opinions 
of  this  office  which  hold  that  the  State  is  not  liable  for 
costs  incident  to  the  revocation  of  a parole  are  not  in  point 
for  the  reason  that  in  the  situations  there  discussed,  sentence 
was  pronounced  and  the  Judgment  was  final. 

Under  the  express  language  of  Section  550.020,  the  State 
is  liable  for  the  costs  of  every  case  in  which  the  defendant 
is  convicted  and  sentenced  to  the  penitentiary.  It  follows, 
therefore,  that  if  the  defendant  is  placed  on  probation  prior 
to  the  Imposition  of  sentence,  and  this  probation  is  subse- 
quently revoked,  that  all  costs  incident  thereto  are  part  of 
the  costs  of  the  case,  and  that  the  State  is  liable  therefor. 
That  is,  all  costs  prior  to  final  judgment  are  coBts  for  which 
the  State  is  liable  within  the  meaning  of  Section  550.020. 

The  liability  of  the  State  for  costs  accrues  when  sentence 
is  pronounced,  so  that  in  the  situation  presented  in  your 
letter,  when  probation  is  revoked  and  the  defendant  is  sentenced 
to  the  penitentiary,  the  two  year  period  for  certifying  the  fee 
bill  for  payment  would  start  to  run  at  the  time  of  final  Judg- 
ment and  sentence . The  mere  fact  that  sentence  is  imposed  more 
than  two  years  after  the  defendant  is  placed  on  probation  and 
the  imposition  of  sentence  suspended  would  not  affect  the  liabil 
ity  of  the  State  for  all  the  costs  in  the  case,  including  those 
of  the  original  trial. 


CONCLUSION. 

It  is  the  opinion  of  this  office  that  the  State  is  not 
liable  for  costs  in  a criminal  case  where  the  imposition  of 
sentence  iB  suspended  and  defendant  placed  on  probation  unless 
and  until  probation  is  revoked  and  the  defendant  has  been 
sentenced  to  the  penitentiary;  that  the  liability  of  the  State 
for  Buch  coBts  includes  costs  incident  to  the  revocation  of 
probation  as  well  as  the  costs  of  the  original  trial;  and  teat 
the  fact  that  sentence  is  Imposed  more  than  two  years  after 
sentence  wsb  originally  suspended  does  not  affect  the  liability 
of  the  State  for  the  payment  of  costs,  so  long  as  the  fee  bill 
is  certified  within  two  years  after  the  imposition  of  sentence. 

The  foregoing  opinion,  wnich  I hereby  approve,  was  prepared 
by  my  Assistant,  Joseph  Nesaenfeld. 

Very  truly  yours. 


JN:  sr 


THOMAS  F.  EAGLETON 

Attorney  General 


OPINION  Mo.  400 
answered  by  letter. 


November  1,  1962 


Honorable  Eugene  S.  Heitnian 
Prosecuting  Attorney 
Bollinger  County 
Marble  Hill,  Missouri 

Dear  Mr.  Keitznan; 

We  have  your  letter  of  October  26,  1962,  in  which 
you  request  an  opinion  of  thi3  office  on  the  effective 
date  of  the  change  of  the  status  of  Bollinger  County  in 
the  classification  of  counties.  We  assume  that  the  ques- 
tion is  prompted  by  the  case  of  Chaffin  v.  The  County  of 
Christian  et  al*,  decided  by  the  Sujjreme  Court  of  Mis- 
souri, en  banc,  on  iteDtember  10,  1962  and  reported  at 
359  S.  W.  2d  730. 


You  did  not  send  the  figures  concerning  assessed 
valuation  of  Bollinger  County  in  your  letuer  and  I have 
obtained  from  the  state  auditor’s  office  the  following 
figures  concerning  the  assessed  valuation  of  Bollinger 
County : 

1956  - 10,016,543 

1957  - 9,977,416 

1956  - 10,432,910 

1959  - 10,767,665 

1960  - 11,145,177 

1961  - 12,208,997 

In  answer  to  your  question  I am  enclosing  a copy  of 
an  opinion  of  this  office  issued  on  October  lo,  1962,  to 
Honorable  Clifford  Crouch,  Prosecuting  Attorney,  Taney 
County,  Forsyth,  Missouri. 


Section  46*030,  RSMo  1959,  requires  the  assessed 
valuation  of  the  county  to  be  such  as  to  place  it  in 
another  class  for  five  successive  years  before  the 
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change  can  become  effective*  Since  the  assessed  valua- 
tion for  Bollinger  County  dropped  below  $10,000,000  in 
1957,  there  are  now  only  four  successive  years  of  valua- 
tion in  excess  of  $10,000,000*  Any  change  in  the  classi- 
fication of  Bollinger  County  will  depend  upon  the  amount 
of  the  assessed  valuation  for  the  year  1962*  When  the 
assessed  valuation  for  the  year  1962  is  determined  I am 
sure  you  can  then  determine  the  effective  date  of  the 
change  in  status  of  the  county,  in  accordance  with  the 
procedures  or  rules  set  forth  in  the  enclosed  opinion  to 
Honorable  Clifford  Crouch  of  October  16,  1962* 

If  you  have  any  further  questions  we  will  be  happy 
to  help  you  in  any  way  we  can* 


Very  truly  yours. 


THOMAS  F.  EAGLETOH 
Attorney  General 
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OPINION  No.  401 
answered  by  letter. 


November  14,  1962 


Mr.  Francis  M.  Linek,  President 
Missouri  State  Board  of  Accountancy 
217  State  Capitol 
Jefferson  City,  Missouri 

Dear  Mr.  Linek l 

This  is  in  response  to  your  recent  inquiry  as  to 
whether  a person  not  licensed  as  a public  accountant  may 
use  the  word  "accounting"  on  his  stationery  and  in  his 
advertising.  You  also  advise  that  the  person  concerned 
"indicates  that  he  is  a public  accountant,"  apparently 
in  his  advertising. 

Ve  forward  herewith  an  opinion  issued  by  this  office 
at  the  request  of  the  Honorable  Jay  White  under  date  of 
November  20,  1953,  which  holds,  in  part,  that  the  word 
"auditing"  may  not  be  used  in  advertising  by  a person  not 
licensed  to  practice  public  accounting*  The  reasoning 
upon  which  that  conclusion  is  based  is  that  the  use  of 
the  word  "auditing"  in  a business  name  amounts  to  an 
indication  "that  such  person  is  entitled  to  practice  as 
a public  accountant  • • ."as  proscribed  by  Section 
326.030,  RSMo  1959. 

Having  reached  such  a conclusion  with  respect  to  the 
word  "auditing,"  we  must  certainly  take  the  same  view  as 
to  the  use  of  the  word  "accounting." 

In  this  connection,  we  also  invite  your  attention  to 
Section  326.010(1),  RSMo  1959,  which  prohibits  any  un- 
licensed person  from  holding  "himself  out  to  the  public, 
in  any  manner,  as  one  who  is  skilled  in  the  knowledge, 
science  and  practice  of  accounting,  and  as  qualified  and 
ready  to  render  professional  service  therein  as  a public 
accountant  for  compensation;  ..."  Advertising  which, 
as  you  say,  "indicates  that  he  is  a public  accountant," 
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would  certainly  3eem  to  fall  within  the  prohibition  of 
this  statute. 

Accordingly,  we  hold  that  a public  representation  by 
an  unlicensed  person  that  he  performs  accounting  work 
constitutes  a violation  of  the  statutes  regulating  the 
practice  of  accounting  in  this  state.  See  Section  326.120(6), 
RSI'k).  1959. 


Very  truly  yours. 


THOMAS  f.  BAGLETON 
Attorney  General 
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Copy  to:  Honorable  Henry  F.  Koch 

Mayor,  City  of  Florissant 
619  3t.  Francis  Street 
Florissant,  Missouri 


GASOLINE  TAX 
CITIES,  TOWNS  AND 
VILLAGES 
CITY  COLLECTOR 


City  collectors  are  not  entitled  to  a commission  for 
any  alleged  "collection"  of  gas  tax  since  the  State 
of  Missouri  collects  the  tax  and  has  been  compensated 
for  such  collection. 


Honorable  John  M,  Dalton 
Governor  of  Missouri 
Executive  Office 
Jefferson  City,  Missouri 


OPINION  REQUEST  NO.  403 
(Bushmann) 

November  5>  1962 


Dear  Governor  Dalton: 

Several  weeks  ago  you  forwarded  to  this  office  a letter 
addressed  to  you  by  Mr.  R.  S.  "Pat"  Patterson,  City  Clerk 
of  Malden,  Missouri.  Mr.  Patterson’s  letter  is  as  follows: 

"This  letter  concerns  the  State  Gas  Tax: 


"Our  Ordinance  reads  that  the  City 
Collector  shall  receive  a commission  of 
4#  on  all  monies  due  and  coming  to  the 
City  of  Malden,  Mo. 

"There  seems  to  be  a question  as  to 
whether  our  Ordinance  covers  this  gas 
tax.  I claim  that  it  is  a tax  and 
should  be  handled  the  same  as  any  other 
tax  money  collected  by  the  City  Collector, 
and  she  should  receive  her  commission. 


"Please  advise." 


You  referred  Mr.  Patterson's  letter  to  this  office  for 
our  opinion.  After  corresponding  with  Mr.  Patterson,  we 
obtained  a copy  of  the  Malden  ordinance  which  provides  for 
the  city  collector  of  Malden  to  receive  a commission 
"for  his  services  in  collecting  any  and  all  revenue  due  and 
owing  to  the  City  of  Malden,  Missouri,  which  he  is  author- 
ized and  entitled  to  collect  * * *." 


Honorable  John  M.  Dalton 


#2 


By  way  of  background,  I think  it  is  necessary  to  draw 
your  attention  to  the  special  language  found  within  the 
recently  enacted  gas  tax  amendment.  Art.  IV,  Sec.  30(a) 
(b),  Missouri  Constitution,  19^5.  At  Sec.  30(a)  1,  it  is 
stated: 


"On  and  after  the  first  day  of  the  month 
next  following  the  adoption  of  this  sec- 
tion, a tax  upon  or  measured  by  fuel  used 
for/propelling  highway  motor  vehicles  shall 
be  levied  ahd  collected  as  provided  by  law. 

Any  amount  of  the  tax  collected  with  respect 
to  fuel  not  used  for  propelling  highway 
motor  vehicles  shall  be  refunded  by  the 
state  in  the  manner  provided  by  law.  The 
remaining  net  proceeds  of  the  tax,  after 
deducting  costs  of  collection,  apportion- 
ment and  making  refunds  shall  be  appor- 
tioned between  the  counties,  cities  and 
the  state  as  hereinafter  provided  and  shall 
stand  appropriated  without  legislative 
action  for  the  following  purposes:  * * 

(Emphasis  ours). 

If  any  city  official  receives  gas  tax  money  from  the 
Department  of  Revenue,  then  that  money  should  be  deposited 
to  the  credit  of  the  city.  The  city  collector  should  not 
deduct  any  amount  from  these  revenues  as  a commission  for 
"collection,,  since  in  fact  and  in  law  he  has  not  collected 
the  city's  gas  tax.  The  previously  quoted  Constitutional 
amendment  empowers  the  state  to  collect  the  gas  tax;  the 
money  has  been  collected  by  the  state;  and  the  state  has 
been  compensated  for  this  collection. 

Since  the  Collector  is  not  authorized  to  collect  gas 
tax  revenues,  nor  constitutionally  could  he  be  authorized 
to  collect  gas  tax  revenues,  then  he  is  not  entitled  to 
receive  any  compensation  on  receipt  of  the  city's  gas  tax 
check. 


CONCLUSION 


It  is  the  opinion  of  this  office  that  under  the  new 
gas  tax  constitutional  amendment  the  State  of  Missouri  shall 
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collect  the  tax  and  the  cost  of  such  collection  la  to  be 
subtracted  from  the  gross  proceeds.  The  Director  of  Revenue 
shall  forward  the  city's  allocated  share  to  the  city  and  no 
further  alleged  cost  of  collection  can  or  should  be  deducted. 

The  foregoing  opinion,  which  X hereby  approve,  was  pre- 
pared by  my  Assistant,  Bugene  G.  Bushoann. 


Yours  very  truly. 


SGB:  m.i 


KR5HA5  T:  EABI2TCN 

Attorney  General 


Opinion  Request  No.  407 
answered  by  letter. 


November  16,  1962 


Honorable  Harold  L.  Miller 
Prosecuting  Attorney 
DeKalb  County 
Maysville,  Missouri 

Dear  Mr.  Miller: 


This  refers  to  your  telegram  requesting  an  opinion  con- 
cerning the  question  whether  absentee  ballots  in  the  November 
6 election  which  were  delivered  to  the  county  clerk  by  persons 
other  than  the  voters  (and  not  by  mail)  should  be  counted. 

Reference  is  made  to  Mr.  Baumann’s  telephone  conversation 
with  you  today  concerning  this  matter.  As  Mr.  Baumann  advised 
you,  we  can  find  no  prior  opinion  of  this  office  which  deals 
with  the  precise  question  presented  by  you.  However,  we  are 
enclosing  copies  of  the  following  opinions  concerning  somewhat 
related  problems: 


Albert  D.  Nipper, 
Robert  L.  Hoy, 
James  R.  Rcinhard, 
Forrest  L.  Hill, 


dated  August  9,  1950 
dated  October  21,  1952 
dated  September  30,  1955  " 
dated  June  27»  1956. ^ 


As  we  understand  the  situation,  the  count  of  the  absentee 
ballots  in  the  November  6 election  in  DeKalb  County  has  been 
completed  and  whether  the  action  taken  was  right  or  wrong, 
the  results  could  not  be  changed  except  by  an  election  con- 
test. In  this  situation,  and  in  view  of  the  policy  of  this 
office  not  to  write  opinions  with  respect  to  matters  involved 
in  litigation,  we  do  not  feel  that  it  would  be  appropriate  for 
us  to  furnish  an  official  opinion  concerning  the  question  pre- 
sented by  you. 


Very  truly  yours, 
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THOMAS  F . EAGLETON 
Attorney  General 


Official  war  ballots  nailed  prior  to  naming  of 
nominee  for  county  office  by  county  political 
committee  valid  notwithstanding  that  no  name 
placed  on  ballot  for  such  office. 

§112.030  prescribes  written  application  for  ab- 
sentee ballot  but  absentee  ballot  procured  by 
oral  application  not  invalid. 

§112.080,  relating  to  challenging  of  absentee 
ballots,  not  modified  by  the  adoption  of 
§114.220,  the  local  option  county  registration 
law. 

OPINION  NO.  409 

November  19,  1962 

Honorable  Merrill  E.  Montgomery 
Prosecuting  Attorney 
Sullivan  County 
Milan,  Missouri 


Dear  Sir: 

We  have  your  letter  of  November  12,  1962,  wherein  you 
request  an  opinion  of  this  office  on  three  questions  arising 
out  of  the  general  election  held  In  Sullivan  County  on 
November  6,  1962. 

1.  Your  first  question  involves  the  validity  of  sev- 
eral official  war  ballots.  It  appears  that  on  August  22, 

1962,  following  the  primary  election  of  August  6,  1962, 
the  Republican  candidate  for  county  cleric  nominated  at  such 
primary  election  withdrew  his  candidacy.  On  September  7, 

1962,  the  county  cleric  had  printed,  and  began  to  mall  out, 
the  official  war  ballots  with  no  Republican  nominee  for  the 
office  of  county  cleric  listed  on  the  ballot.  On  September  11, 
1962,  the  Republican  County  Comnlttee  met  and  nominated  a 
candidate  for  this  office  whose  name  appeared  on  all  ballots 
Issued  from  that  date. 

It  appears  that  at  the  time  of  the  printing  and  mailing 
of  the  questioned  ballots  they  were  accurate,  in  that  there 
was  no  Republican  nominee  for  the  office  of  county  clerk. 

Due  to  the  provisions  of  Section  112.330,  RSMo  1959,  the 
county  clerk  Is  required  to  cause  the  official  war  ballots 
for  a general  election  to  be  printed  within  trtrty  days 
after  the  primary  election,  and  under  Section  112. 370,  RSMo 
1959,  he  must  mail  them  to  the  absentee  voter  "as  soon  as 
practicable"  after  the  receipt  of  an  application  for  such 
ballot.  It  therefore  appears  that  the  county  clerk  Is 
simply  performing  the  duties  prescribed  by  law  in  mailing 
out  these  ballots  prior  to  the  nomination  of  a Republican 
candidate  for  county  clerk.  Moreover,  these  ballots  were 
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correct  at  the  time  they  were  mailed  and  any  omission  was 
due  solely  to  the  delay  of  the  Republican  Committee  in 
naming  a candidate.  To  Invalidate  the  ballots  would  cause 
the  voter's  franchise  to  be  dependent  upon  the  whim  of  a 
party  committee,  a result  certainly  not  consistent  with 
the  letter  and  spirit  of  our  election  laws. 

We  also  direct  your  attention  to  Section  111.650, 

RSMo  1959#  which  reads  as  follows: 

"If  a ballot  should  be  found  to  contain 
a greater  number  of  names  for  any  office 
than  the  number  of  persons  required  to 
fill  such  office,  it  shall  be  considered 
as  fraudulent  as  to  the  whole  of  the 
names  designated  to  fill  such  office, 
but  no  further;  but  no  ballot  shall  be 
considered  fraudulent  for  containing  a 
less  number  of  names  than  are  authorized 
to  be  inserted." 

The  above-quoted  section  lends  further  authority  to 
our  reasoning  in  holding  that  the  questioned  ballots  are 
not  invalid  and  should  be  counted. 

2.  It  further  appears  that  a number  of  persons 
desiring  to  vote  an  absentee  ballot  appeared  in  person 
at  the  office  of  the  county  clerk  prior  to  the  election 
and  requested  such  a ballot,  as  provided  In  Section  112.020, 
RSMo  1959.  However,  we  are  Informed  that  no  formal  written 
application  was  furnished  to  these  persons  and  the  absentee 
ballot  was  given  to  them  on  the  basis  of  their  oral  applica- 
tion, that  each  of  these  persons  voted  the  absentee  ballot 
in  the  olerk's  office  at  the  time  of  application,  and  that 
the  necessary  affidavit  was  executed  and  the  olerk's  seal 
affixed.  You  now  inquire  whether  such  ballots  must  be  in- 
validated due  to  the  failure  to  make  written  application. 

Section  112.030,  RSMo,  1961  C.S.,  prescribes  the  manner 
in  which  an  application  is  to  be  made  for  an  absentee  ballot. 
That  section  states,  in  part: 

"Application  for  such  ballot  may  be 
made  on  a blank  signed  by  the  appli- 
cant, to  be  furnished  by  the  county 
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clerk  or  the  board  of  election  com- 
missioners or  other  officer  or  offi- 
cers charged  with  the  duty  of  furnishing 
ballots  as  aforesaid,  or  may  be  made  in 
writing  by  first  class  mail  addressed  to 
such  officer  or  board  signed  by  the  said 
applicant.  * * *" 

While  the  above-quoted  section  states  that  the  applica- 
tion 'may"  be  made  on  a blank  furnished  by  the  clerk,  it  does 
not  appear  that  the  term  is  used  in  a meaning  which  is  per- 
missive rather  than  compulsory.  Rather,  a careful  reading 
of  the  statute  indicate®  that  the  term  may"  is  used  only 
because  the  statute  provides  two  alternate  methods  of  appli- 
cation. Thus,  the  application  for  an  absentee  ballot  may 
be  made  on  a blank  furnished  by  the  county  clerk  or  it  may 
be  made  in  writing  by  first  class  mail.  These,  however,  are 
the  only  alternatives  provided  and,  by  implication,  all  others 
are  excluded.  Further  Indication  of  the  legislative  intent 
in  this  regard  can  be  found  in  the  1961  amendment  of  this 
statute  (H.  B.  435),  wherein  an  additional  requirement  was 
inserted  that  the  application  blank  must  be  "signed  by  the 
applicant."  It  is,  therefore,  our  view  that  a written  appli- 
cation for  an  absentee  ballot  is  required  when  a voter  appears 
personally  at  the  office  of  the  county  clerk  to  make  such 
application. 

There  remains  the  further  question,  however,  of  whether 
the  failure  to  make  written  application  for  an  absentee  bal- 
lot invalidates  the  ballot.  The  general  rule  governing  the 
construction  to  be  given  election  statutes  is  found  in  the 
case  of  Nance  v.  Kearbey,  251  Mo.  374,  158  SW  629#  631,  wherein 
the  court  said: 

"First.  Election  laws  must  be  liberally 
construed  in  aid  of  the  right  of  suf- 
frage. State  ex  rel.  v.  Hough,  193  Mo. 
loc.  cit.  651,  91  S.W.  905;  Hale  v. 

Stinson,  198  Mo.  134,  95  S.W.  885.  The 
whole  tendency  of  American  authority  is 
towards  liberality  to  the  end  of  sustain- 
ing the  honest  choice  of  electors. 

Stackpole  v.  Hallahan,  16  Mont.  40,  40 
Pac.  80,  28  L.R.A.  502.  The  choice  of 
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electors  must  be  Judicially  respected, 
unless  their  voice  is  made  to  speak  a 
lie,  or  a result  radically  vicious 
because  of  a disregard  of  mandatory 
statutory  safeguards. 

"Second.  The  uppermost  question  in 
applying  statutory  regulation  to  deter- 
mine the  legality  of  votes  cast  and 
counted  is  whether  or  not  the  statute 
Itself  makes  a specified  Irregularity 
fatal.  If  so,  courts  enforce  it  to  the 
letter.  If  not,  courts  will  not  be 
astute  to  make  it  fatal  by  judicial 
construction.  Gass  v.  Evans,  244  Mo. 
loc.  cit.  353 j 149  S.W.  628;  Hehl  v. 

Ouion,  155  Mo.  76,  55  S.W.  1024.  'Such 
a construction, ' says  this  court,  speak- 
ing through  Barclay,  J. , in  Bowers  v. 

Smith,  111  Mo.  loc.  cit.  55#  20  S.W.  101, 

16  L.R.A.  754,  33  Am.  St.  Rep.  491,  'of 
a law  as  would  permit  the  disfranchisement 
of  large  bodies  of  voters,  because  of  an 
error  of  a single  official,  should  never 
be  adopted,  where  the  language  in  question 
is  fairly  susceptible  of  any  other.  Wells 
v.  Stanforth  (I885).  16  Q.B.  Div.  245.' 

Again  (pages  bl,  62,  of  111  Mo.,  page  105 
of  20  S.W.  [16  L.R.A.  754,  33  Am.  St.  Rep. 

491] )j  'If  the  law  Itself  declares  a 
specified  irregularity  to  be  fatal,  the 
oourts  will  follow  that  command  irrespec- 
tive of  their  views  of  the  importance  of 
the  requirement.  Ledbetter  v.  Hall  (1876), 

62  Mo.  422.  In  the  absence  of  such  declara- 
tion, the  Judiciary  endeavor,  as  best  they 
nay,  to  discern  whether  the  deviation  from 
the  prescribed  forms  of  law  had  or  had  not 
so  vital  an  influence  on  the  proceedings  as 
probably  prevented  a free  and  full  expres- 
sion of  the  popular  will.  If  it  had,  the 
irregularity  is  held  to  vitiate  the  entire 
return;  otherwise  it  is  considered  immaterial • • " 


This  office  has  had  occasion  to  consider  this  principle 
on  related  questions  Involving  irregularities  in  the  prepara- 
tion and  casting  of  absentee  ballots.  In  an  opinion  rendered 
August  9,  1950,  to  Albert  D.  Nipper,  it  was  stated: 
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"Therefore,  it  is  the  opinion  of  this 
department  that  an  absentee  ballot 
cast  by  a person  legally  entitled  to 
vote  the  same  may  be  counted,  although 
the  county  clerk  might  have  solicited 
the  application  from  the  voter,  taken 
the  application  from  the  voter  at  his 
home,  and  at  the  same  time  furnished 
the  ballot,  and  upon  its  being  voted 
has  accepted  it  and  has  either  returned 
it  to  the  original  county  or  has  taken 
it  and  mailed  the  same  to  the  clerk's 
office. 

11  We  are  further  of  the  opinion  that  the 
fact  that  no  list  of  applicants  for  ab- 
sentee ballots  has  been  posted  as  re- 
quired by  Section  112.03,  House  Bill  No. 

2050,  Sixty-fifth  General  Assembly,  does 
not  render  invalid  such  voter's  ballot, 
and  that  such  ballot  may  be  counted.  We 
are  further  of  the  opinion  that  such  bal- 
lot may  be  counted  although  a particular 
applicant's  name  has  been  omitted  from 
the  list,  although  his  postoffice  address 
is  not  given,  or  although  his  street 
address  is  not  given.  We  are  further  of 
the  opinion  that  after  ballots  are  de- 
posited in  the  clerk's  hands,  they  can 
lawfully  be  counted,  although  no  list  of 
voters  is  posted  as  required  by  Section 
112.06,  House  Bill  No.  2050,  Sixty-fifth 
General  Assembly,  or  where  the  name  of  a 
particular  voter  has  been  omitted  from 
such  list." 

Similarly,  in  an  opinion  rendered  by  this  office  on 
October  21,  1952,  to  Robert  L.  Hoy,  we  held: 

"Therefore,  it  is  the  opinion  of  this 
office  that  an  absentee  ballot  cast  by 
a person  legally  entitled  to  vote  the 
same  may  be  counted  although  such  ballot 
may  have  been  obtained  more  than  thirty 
days  prior  to  the  election.  Section 
112.020,  RSMo  19^9,  relating  to  time 
of  application  being  directory  only." 
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Finally,  in  an  opinion  dated  June  10,  1954,  to  John  P. 
Peters,  this  office  held: 

"It  is  our  further  opinion  that  when 
such  [absentee]  ballots  are  Issued  by 
the  county  superintendent  of  schools 
that  such  issuance  is  improper,  but 
that  it  does  not  nullify  such  absentee 
ballots  when  they  are  properly  cast, 
and  that  under  such  circumstances  such 
absentee  ballots  should  be  counted, 
just  as  though  they  had  been  Issued  by 
the  proper  party." 

From  an  examination  of  Sections  112.020  and  112.030  it 
can  be  seen  that  the  Legislature  has  not  specifically  pro- 
vided that  the  failure  to  make  written  application  shall 
invalidate  the  ballot.  Moreover,  a comparison  of  the  appli- 
cation you  have  furnished  us  with  the  affidavit  required  by 
Seotlon  112.040,  RSMo  1959,  to  be  executed  by  one  who  votes 
an  absentee  ballot,  shows  that  all  the  information  requested 
in  the  former  is  found  in  the  latter.  Thus,  if  this  informa- 
tion should  be  necessary  in  order  to  determine  the  right  of 
an  individual  to  vote  an  absentee  ballot,  it  may  be  obtained 
from  the  affidavit.  And,  as  pointed  out  in  the  authorities 
previously  quoted,  the  law  does  not  favor  the  destruction  of 
the  voter's  franchise  due  solely  to  the  omissions  of  offi- 
cials charged  with  certain  duties  under  the  election  laws. 
State  ex  rel.  School  Diet,  of  Jefferson  City  v.  Holman,  Mo., 
349  SW2d  945,  9^9*  We  therefore  conclude  that  the  ballots 
in  question  are  not  invalid  due  to  the  failure  to  make  a 
written  application. 

3.  You  further  Inquire  whether  Section  114.220,  RSMo 
1959,  modifies  Section  112.080,  RSMo  1959*  regarding  the 
challenging  of  an  absentee  ballot,  by  imposing  an  additional 
procedure  upon  that  stated  in  Section  112.080.  In  reading 
these  statutes  together  we  do  not  see  that  there  is  any  re- 
lation between  the  two.  Section  114.220  relates  to  events 
occurring  at  the  time  a voter  offers  to  vote  on  the  day  of 
election  at  the  polling  place  and  provides  an  expeditious 
procedure  by  which  the  qualifications  of  such  voter  can  be 
challenged  by  any  other  registered  voter  and  the  matter 
qulokly  resolved.  Section  112.080,  on  the  other  hand,  has 
application  only  to  the  challenging  of  absentee  votes  and 
provides  that  such  challenge  may  be  made  "for  good  cause." 
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It  Is  our  view  that  this  latter  statute  is  designed  for  a 
different  purpose , and  the  Judges  are  not  limited  by  the 
requirements  of  Section  114.220  but  may  determine  the 
qualifications  of  an  absentee  voter  in  whatever  reasonable 
manner  they  in  good  faith  deem  proper  and  appropriate. 

For  these  reasons,  it  is  our  opinion  that  Section  112.080 
is  not  modified  by  Section  114.220. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  James  J.  Murphy . 


Yours  very  truly. 


JJM:ml 


1R!6Slas"  FT  ES&LETOll 

Attorney  Qeneral 


OPINION  No.  412 
answered  by  letter. 


December  13:,  1962 


Honorable  T.  D.  McNeal 
Stats  Senator 
2906  A Union  Boulevard 
St.  Louis  15,  Missouri 

Dear  Senator  McNeal : 

This  refers  to  your  letter  of  November  13,  1962,  con- 
cerning vour  proposed  resignation  as  State  Senator  from 
the  7th  District  upon  your  becoming  State  Senator  from  the 
4th  District  pursuant  to  your  election  on  November  6. 

We  know  of  nothing  in  the  state  constitution  or  stat- 
utes which  expressly  states  the  precise  date  upon  which  a 
person’s  term  as  state  senator  commences.  We  are  inclined 
to  the  view  that,  in  your  case,  you r term  as  Senator  from 
the  4th  District  would  begin  with  the  convening  of  the 
regular  session  of  the  general  assembly  on  January  2,  1963, 
but  we  do  not  believe  that  it  is  necessary  to  reach  a 
definite  decision  as  to  this  matter. 

It  is  our  suggestion  that  some  time  during  December, 
1962,  you  submit  your  resignation  to  Governor  Dalton  by 
letter  in  substantially  the  following  form: 

nX  hereby  resign  from  my  office  as  State 
Senator  from  the  7th  Senatorial  District 
effective  at  the  beginning  of  ay  term  of 
office  as  State  Senator  from  the  4th  Sena- 
torial District  pursuant  to  my  election  to 
the  latter  office  on  November  6,  1962. * 

your  resignation  is  made  effective  in  this  manner, 
mention  of  a specific  date,  it  is  not  apparent  to 
any  problem  could  arise. 

Very  truly  yours. 


Attorney  General 


If 

without 
us  that 
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OPINION  No.  413 
answered  by  letter. 


December  14,  1962 


Dr.  George  4.  Ulett 
Acting  Director 
Division  of  Mental  Diseases 
722  Jefferson  Street 
Jefferson  City,  Missouri 

Dear  Dr.  Ulett: 
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This  refers  to  your  letter  of  October  30,  1962,  re- 
lating to  a proposed  transfer  to  the  St.  Joseph  State 
Hospital  of  an  involuntary  patient  Mho  is  in  the  Psychi- 
atric Receiving  Center  in  Kansas  City  for  an  indefinite 
period  of  hospitalisation  pursuant  to  an  order  of  the 
Probate  Court  of  Jackson  County. 

We  agree  with  you  that  Section  202.323*  RSI>io  1959* 
should  not  be  construed  to  authorise  the  Division  of 
Mental  Diseases  to  transfer  a patient  from  the  Psychi- 
atric Receiving  Center  to  a state  hospital.  We  believe, 
instead,  that  this  statutory  provision  should  be  con- 
strued only  to  authorise  the  Division  of  Mental  Diseases 
to  transfer  patients  between  state  hospitals  which  are 
under  the  administrative  control  of  that  Division. 


Very  truly  yours. 


JOB  lc 


THOMAS  F.  EAGlSTOIi 
Attorney  General 


Opinion  No.  420  answered 
by  letter  (Nessenfeld) 


[4Xo 

November  21 , 1962 


Honorable  Charles  D.  Trigg 
Comptroller  and  Budget  Director 
State  Capitol 
Jefferson  City,  Missouri 

Dear  Mr.  Trigg: 

We  are  in  receipt  of  your  request  for  an  opinion  as 
follows: 


"In  an  opinion  of  October  26,  1951,  issued 
to  the  Honorable  Philip  A.  Grimes,  Prose- 
cuting Attorney  of  Boone  County,  prepared 
by  Mr.  D.  D.  Guffey  and  approved  by  Mr. 

J.  E.  Taylor,  Attorney  General,  it  was 
concluded,  in  part,  that  deputy  assessors 
of  third  and  fourth  class  counties  are 
not  covered  under  the  provisions  of  the 
State  Social  Security  Law.  Aa  a result 
of  this  opinion  thlB  office  has  refused 
coverage  to  such  deputy  assessors.  Such 
cases  have  been  processed  by  the  Federal 
Social  Security  Agency  as  disagreement 
cases. 

"With  the  passage  of  House  Bill  635  of 
the  last  General  Assembly,  which  became 
effective  October  13*  1961,  deputy 
assessors  in  third  and  fourth  class 
counties  have  been  covered.  We  are  now 
being  billed  by  the  Federal  Agency  for 
contributions  and  Interest  covering 
periods  prior  to  the  passage  of  House 
Bill  635*  and  if  we  continue  our  policy 
of  refusing  payment  1 am  sure  it  will  be 
necessary  for  us  to  defend  our  position 
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in  court.  I am  thus  requesting  that 
you  review  our  position  in  light  of 
the  present  statutes  and  advise  this 
office  of  your  recommendations  in 
this  matter." 

In  the  opinion  to  Philip  A.  Grimes,  referred  to  in  your 
letter,  this  office  concluded,  in  part,  that  deputy  assessors 
in  third  and  fourth  class  counties  were  not  within  the  cover- 
age of  the  Social  Security  Law  under  the  provisions  of  Senate 
Committee  Substitute  for  Senate  Bill  No.  3,  enacted  by  the 
66th  General  Assembly  (Sections  105.300  to  105.440  RSMo) . 

The  basis  of  the  ruling  was  that  such  deputies  received  no 
compensation  from  the  county. 

We  have  carefully  reviewed  the  foregoing  opinion  and 
nave  concluded  that  it  correctly  states  the  applicable  law. 
The  enactment  of  House  Bill  635*  effective  October  13,  1961, 
in  no  way  changes  the  position  of  this  office.  If  anything, 
the  very  fact  that  the  Oeneral  Assembly  saw  fit  to  broaden 
the  definition  of  "employee*  to  make  it  cover  county  officers 
compensated  wholly  by  fees  derived  from  sources  other  than 
county  funds  evidences  the  legislative  recognition  that  such 
officers  were  not  theretofore  covered  as  "employees”  for  the 
reason  they  receive  no  compensation  from  the  county. 

You  have  informed  us  that  your  request  for  an  opinion 
is  limited  to  the  period  prior  to  the  passage  of  House  Bill 
635*  Hence,  we  express  no  opinion  as  to  whether  the  enact- 
ment of  that  Bill  operated  to  bring  deputy  assessors  of 
third  and  fourth  class  counties  within  the  coverage  of  the 
Social  Security  Law  effective  October  13,  1961. 

Yours  very  truly. 


JN:  sr 


THOMAS  P.  EAGLETON 
Attorney  General 


OPINION  NO.  422 
Answered  by  Letter  - Burch 


December  27 , 1962 


FI  LED 


Honorable  William  J.  Cason 
Senator,  Missouri  Senate 
215  East  Franklin  Street 
Clinton,  Missouri 

Dear  3enator  Cason: 

Your  recent  request  Tor  an  opinion  from  this  office 
involves  an  interpretation  of  Section  473.743,  RSMo  1959. 

In  particular,  you  ask  the  following: 

"If  the  Public  Administrator  has 
been  duly  elected  and  qualified  and 
has  made  his  lawful  and  proper  bond, 
and  if  a person  dies  in  the  county 
intestate  and  leaving  property,  and 
leaving  no  heirs  or  persons  entitled 
to  administer  in  this  State,  is  it 
mandatory  that  the  Probate  Court  ap- 
point the  Public  Administrator  as  the 
Administrator  of  the  estate  if  he 
makes  timely  and  proper  application 
or  can  the  Probate  Court  appoint  any 
other  qualified  person  that  he  wishes." 

We  believe  that  under  the  circumstances  which  you  describe, 
that  the  Probate  Court  can  either  appoint  some  other  qualified 
person  or  he  may  appoint  the  public  administrator.  We  believe 
that  this  is  a matter  within  the  sound  discretion  of  the  Pro- 
bate Court.  In  Tlttman  v.  Edwards,  27  Mo.  App.  4^2,  the  Court 
held  that  the  relationship  of  the  public  administrator  and  the 
probate  court  in  appointing  administrators  was  analogous  to 
courts  having  concurrent  jurisdiction  and  the  assuming  of  Juris- 
diction by  the  probate  court's  appointment  or  the  taking  charge 
of  the  estate  by  the  public  administrator  did  fix  the  right  to 
proceed. 
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It  is  our  understanding  that  as  a practical  matter 
the  Probate  Courts  very  commonly  do  appoint  the  public  ad- 
ministrator In  cases  similar  to  the  one  you  submit. 

Yours  very  truly. 


CBsap 


THOMAS  F.  'BAfllBMH 

Attorney  General 


INSURANCE:  Articles  of  Incorporation  of  proposed 
Old  Reliable  Fire  Insurance  Company 
are  legally  deficient  and  may  not  be 
certified  under  Section  379.040,  KSMo  1959. 


OPINION  REQUEST  NO.  424 


December  20,  1962 


Honorable  Jack  L.  Clay, 

Superintendent, 

Division  of  Insurance, 

Jefferson  Building, 

Jefferson  City,  Missouri  . 

Dear  Mr.  Clay: 

This  opinion  is  rendered  in  reply  to  your  request  of 
November  21,  1962,  and  touches  the  legal  sufficiency  of 
Articles  of  Incorporation  of  the  proposed  Old  Reliable  Fire 
Insurance  Company.  You  have  furnished  this  office  with  an 
executed  copy  of  the  Articles  of  Incorporation,  together  with 
proof  of  publication  of  the  same  as  required  by  Section  379 • 040, 
RSMo  1959. 

The  declaration  of  intention  of  incorporators  immediately 
preceding  the  formal  Articles  of  Incorporation  discloses  the 
intention  of  the  incorporators  to: 

”*  * # organize  an  insurance  company  on 
the  Joint  stock  plan  under  the  provisions 
of  Chapter  379  of  the  Missouri  Revised 
Statutes  of  1959*  for  the  purpose  of  doing 
a fire  and  property  damage  insurance  busi- 
ness, • • 

Section  379*040,  RSMo  1959*  requires  that  the  declaration 
of  intention  of  incorporators,  along  with  the  original  Articles 
of  Incorporation,  are  to  be  submitted  to  the  Attorney  General  of 
Missouri  for  examination  and  he  must  determine  if  they  are  "in 
accordance  with  the  provisions  of  sections  379*010  to  379 *l6o, 
and  not  inconsistent  with  the  constitution  and  laws  of  this 
state  and  the  United  States." 

The  declaration  of  intention  states  that  the  incorporators 
intend  to  "organize  an  Insurance  company  on  the  Joint  stock  plan 
under  the  provisions  of  Chapter  379  of  the  Missouri  Revised 
Statutes  of  1959 • " Since  the  company  is  to  be  formed  on  the 
"joint  stock  plan,"  we  must  assume  that  its  formation  will  be 
accomplished  in  the  light  of  speclfio  provisions  found  at 
Sections  379*010  to  379*160*  R3Mo  1959. 
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Section  379*035*  RSMo  1959*  designates  what  specific  pro- 
visions shall  be  set  forth  in  the  Articles  of  Incorporation  of 
a company  formed  on  the  Joint  stock  plan  and  we  here  set  forth 
such  statute  in  its  entirety: 

"When  such  corporators  propose  to  fora  a 
corporation  for  the  purposes  designated  in 
section  379*010,  on  the  Joint  stock  plan, 
the  articles  of  Incorporation  or  association 
comprised  in  the  declaration  in  section 
379*030  shall  set  forth: 

" (l)  The  name  assumed  by  such  corporation, 
and  by  which  it  shall  be  known; 

"(2)  The  place  where  the  principal  office 
for  the  transaction  of  its  business  shall 
be  located; 

"(3)  The  specific  kind  or  kinds  of  busi- 
ness which  it  proposes  to  transact; 

"(4)  The  amount  of  its  capital  stock  and 
the  number  of  shares  into  which  it  shall 
be  divided,  and  the  manner  in  which  it  shall 
be  paid  up  or  secured; 

"(5)  The  manner  in  which  the  corporate 
powers  granted  by  this  chapter  shall  be 
exercised,  showing  the  number  of  directors, 
which  shall  not  be  lesB  than  nine  nor  more 
than  twenty-five;  and  such  other  particulars 
as  may  be  necessary  to  make  manifest  the 
objects  and  purposes  of  the  corporation,  and 
the  manner  in  which  it  is  to  be  conducted.*' 

In  seeking  to  comply  with  subparagraph  (3)  of  Section  379*035* 
RSMo  1959*  cited  above,  requiring  that  the  Articles  of  Incorpora- 
tion set  forth  "the  specific  kind  or  kinds  of  business  which  it 
proposes  to  transact".  Article  III  of  the  Articles  of  Incorporation 
being  examined  treats  this  subject  and  is  here  set  forth  in  full: 

"The  specific  kind  or  kinds  of  business  which 
it  proposes  to  transact  are: 

"To  *ake  Insurance  on  houses,  buildings,  mer- 
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chandise,  furniture  and  all  kinds  or  real  and 
personal  property,  against  loss  or  damage  by 
fire,  lightning,  hail,  and  windstorm,  to  cause 
itself  to  be  wholly  or  partially  reinsured 
against  any  loss  arising  from  any  risk  which 
it  may  have  undertaken,  and  to  reinsure  or 
guarantee  any  other  insurer  against  loss 
arising  from  any  risks  that  shall  have  been 
undertaken  by  such  reinsurer,  all  in  accord- 
ance with  the  authority  and  franchise  gr*anted 
by  the  Articles  of  Incorporation,  and  to  write 
and  issue  policies  upon  a weekly  and  monthly 
Industrial  plan  as  well  on  other  plans •* 

Under  Article  III  of  the  Articles  of  Incorporation,  quoted 
above,  the  Incorporators  designate  in  specific  language  that  the 
corporation  "will  make  Insurance  on  houses,  buildings,  merchandise, 
furniture  and  all  kinds  or  [of]  real  and  personal  property,  against 
loss  or  damage  by  fire,  lightning,  hall  and  windstorm,  • * *.  We 
find  such  expressed  purposes  to  be  within  the  following  language 
from  Section  379*010,  RSMo  1959* 

"1*  Any  number  of  persons,  not  less  them 
thirteen  in  number,  a majority  of  whom 
shall  be  citizens  of  this  state,  may 
associate  and  form  an  incorporation,  associa- 
tion or  company  for  the  following  purposes, 
to  wits 

"(l)  To  make  insurance  on  houses,  build- 
ings, merchandise,  furniture  and  all  kinds  of 
property,  against  loss  or  damage  by  fire, 
lightning,  hail  and  windstorm  * * 

While  Sections  379*010  and  379*015,  RSMo  1959,  authorize 
numerous  additional  risks  to  be  Insured  by  a Joint  stock  company 
subject  to  Sections  379*010  to  379. 160,  RSMo  1959,  the  incorpora- 
tors have  chosen  to  limit  the  scope  of  their  risks  by  the  language 
quoted  above  from  Article  III  of  their  Articles  of  Incorporation, 
and  we  do  not  challenge  that  portion  of  Article  III*  However,  in 
Article  III  of  the  Articles  of  Incorporation,  the  incorporators 
have  undertaken  to  clothe  the  corporation  with  power  in  the 
following  language: 

"*  * * and  to  write  and  issue  policies  upon 
a weekly  and  monthly  industrial  plan  as  well 
on  other  plans." 
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The  declaration  of  intention  specifically  refers  to  Chapter 
379*  RSMo  1959,  and  discloses  on  its  face  a purpose  to  do  a "fire 
and  property  damage  insurance  business".  Article  III  of  the 
Articles  of  Incorporation  specifically  adopts  purposes  set  forth 
in  Bub-paragraph  1 (l)  of  Section  379*010,  RSMo  1959.  In  view 
of  such  recitals  we  cannot  escape  the  conclusion  that  the  incor- 
porators have  endeavored  to  form  a Joint  stock  fire  insurance 
company  subject  to  the  provisions  found  in  Sections  379*010  to 
379.160,  RSMo  1959* 

tfe  here  quote  the  following  text  from  44  C.J.S.,  Insurance 
Section  20,  to  demonstrate  that  insurance  written  on  the  industrial 
or  prudential  plan  bears  no  affinity  to  fire  Insurance: 

"Industrial  insurance,  which  is  sometimes 
designated  people’s  Insurance,  prudential 
insurance,  or  family  Insurance,  and  which 
is  said  to  have  originated  in  the  early 
guilds,  friendly  societies,  and  burial 
societies,  is  a plan  of  insurance  under 
which  small  policies  of  accident,  health, 
or  life  insurance  are  Issued  In  considera- 
tion of  weekly  payments,  in  contradistinction 
to  the  ordinary  plan  of  Insurance,  where 
premiums  are  payable  annually,  semiannually, 
or  quarterly  ; a form  of  insurance  written 
for  a small  limited  amount  payable  at  death, 
in  consideration  of  a premium  collected  at 
short,  fixed  intervals;  an  insurance  on  the 
lives  of  the  laboring  classes  for  small 
amounts,  the  payments  being  made  in  weekly 
installments." 

Sections  376. 680  to  376.760*  RSMo  1959*  forming  a portion  of 
Missouri’s  Insurance  code,  have  particular  application  to  industrial 
and  prudential  insurance,  and  Section  376.680,  RSMo  1959  Is  here 
set  forth  to  further  emphasize  that  industrial  or  prudential  in- 
surance is  entirely  foreign  to  fire  insurance: 

"Every  life  insurance  company  or  association 
organized  under  the  laws  of  this  state  for 
the  purpose  of  carrying  on  and  conducting 
an  industrial  or  prudential  life  Insurance 
business  shall  be  governed  by  the  provisions 
of  sections  376.680  to  376. 760." 
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Honorable  Jack  L.  Clay 


It  must  be  concluded  that  language  contained  In  Article  III 
of  the  Articles  of  Incorporation  of  the  proposed  Old  Reliable 
Fire  Insurance  Company  seeking  to  confer  authority  on  the  corpora- 
tion to  write  and  Issue  policies  of  Insurance  on  a weekly  and 
monthly  industrial  plan  contravenes  the  provisions  of  Sections 
379.010  to  379,160,  RSMo  1959,  and  is  not  consistent  with  the 
laws  of  Missouri. 

Attention  la  next  directed  to  subparagraph  d)  of  Article  VI 
of  the  Articles  of  Incorporation  conferring  power  on  the  corpora- 
tion In  the  following  language: 

"d)  To  purchase,  organize,  create,  leaso 
as  lessor,  lease  as  lessee,  mortgage, 
encumber  and  otherwise  convey  or  dispose 
of,  manage,  operate,  control  invest  In 
or  otherwise  be  financially  interested 
in  real  estate  and  personal  property, 
business  ventures  and  facilities.‘, 

The  powers  expressed  In  paragraph  d)  of  Article  VI  of  the  Articles 
of  Incorporation  are  couched  in  the  most  general  language  which 
could  have  been  employed*,  without  reference  to  any  statute  of  the 
Insurance  Code  as  constituting  a limitation  on  such  powers.  Em- 
ployment of  such  general  language  may  have  been  through  inadvert- 

Janos  but  such  a general  grant  of  powers  without  limitation  cannot 
teviewed  as  being  in  accordance  with  the  provisions  of  Sections 
379*010  to  379*100,  RSMo  1959,  or  even  consistent  with  the  laws 
of  Missouri, 

CONCLUSION 

It  is  the  opinion  of  the  office  that  Articles  of  Incorporation, 
executed  October  17,  1962  by  original  incorporators  of  the  proposed 
Old  Reliable  Pire  Insurance  Company,  are  not  drawn  lr.  accordance 
with  the  provisions  of  Sections  379*010  to  379. 160,  RSMo  1959,  and 
are  not  consistent  with  the  laws  of  Missouri,  and  consequently  cannot 
be  certified  by  this  office  as  required  by  Section  379*040,  RSMo 
1959* 


The  foregoing  opinion  which  I hereby  approve  was  prepared  by 
my  assistant,  Julian  L.  O'Malley. 

Yours  very  truly. 


JLO'Mi 


ti 


’amas-'r:  tolkk>¥ 

Attorney  General 


December  13,  1962 


OPINION  REQUEST  NO.  428  ANSWERED  BY  LETTER 


Honorable  Gamer  L.  Moody 
Prosecuting  Attorney 
Wright  County 
Mansfield,  Missouri 

Dear  Sir: 


This  Is  In  response  to  your  request  of  this  office 
for  an  opinion  dated  November  27,  1962,  as  follows: 

T,I  would  like  an  opinion  from  your 

office  on  the  following  questions: 

"(1)  Would  the  fact  that  the  notary 
public  who  signed  and  sealed  a 
ballot  being  voted,  was  one  of 
the  two  witnesses  who  witnessed 
the  mark  of  the  voter  on  the 
envelope.  Invalidate  the  ballot? 

"(2)  Would  the  fact  that  a duly  com- 
missioned notary  public  who  was 
registered  in  the  county  in 
which  an  absentee  ballot  was 
cast,  failed  to  show  on  the 
ballot  the  expiration  of  his 
commission.  Invalidate  the  ballot?" 

The  answer  to  question  one  Is  in  the  negative  because 
Section  112.050,  RSMo  1959,  requires  that  the  absentee 
ballot  envelope  be  signed  and  sealed  before  a notary  who 
Is  a witness  to  the  act. 


Honorable  Garner  L.  Moody 


The  answer  to  question  two  is  in  the  negative  in 
view  of  Kansas  City  and  S.E.  Ry.  Co.  vs.  Kansas  City  and 
S.W.  Ry.  Co.,  31  S.W.  451,  wherein  it  is  stated  that  a 
notary* s failure  to  certify  as  to  the  expiration  of  his 
term  does  not  affect  the  validity  of  a deed.  It  is  deemed 
that  this  is  analogous  and  we  believe  the  courts  would 
hold  the  same  way  30  as  not  to  disenfranchise  a voter. 


Very  truly  yours. 


HLMc : im 


THOMAS  F.  EAGU3T0N 
Attorney  General 


COUNTY  SUPERINTENDENT  OF  SCHOOLS:!.  The  qualified  voters  of 


ELECTIONS: 

SCHOOLS: 

VACANCY: 

SALARIES  AND  FEES: 


Pemiscot  County  should  elect 
a county  superintendent  of 
schools  at  the  annual  district 
school  meeting  to  be  held  on  the 
first  Tuesday  in  April,  1963. 

2.  The  State  of  Missouri  will 


contribute  its  share  of  the  salary 
to  which  the  duly  elected  and 
qualified  county  superintendent  of 
schools  of  Pemiscot  County  is  en- 
titled by  statute.. 


December  6,1962 

OPINION 
No.  429 


Honorable  Sidney  H.  Chaffin 
Prosecuting  Attorney 
Pemiscot  County 
Caruthereville,  Missouri 

Dear  Mr.  Chaffin} 

We  have  your  letter  of  November  26,  1962,  in  which 
you  request  an  opinion  of  this  office  on  two  points, 
which  are  I 


"(1)  Whether  an  election  ahould  be 
held  next  April  to  elect  e 
County  Superintendent  of  School e, 

”(2)  If  euch  officers  ie  elected, 
will  the  state  contribute  its 
share  of  said  officers  salary 
ae  provided  by  statute ." 


In  answer  to  the  first  question  we  refer  you  to 
Section  167*010,  RSMo  1959,  the  first  sentence  of  which 
reads  as  follows} 


"The  qualified  voters  of  each  and 
every  county  in  this  state  shall 
elect  a county  superintendent  of 
public  schools  at  the  annual  dia- 
trict  school  meeting  held  on  the 
first  Tuesday  in  April,  1943*  and 
every  four  years  thereafter." 

This  statute  is  still  in  force  and  effect,  and, 
following  the  language  of  this  section  it  is  obvious 
that  there  should  be  an  election  in  Pemiecot  County  to 
elect  a county  superintendent  of  schools  on  the  first 
Tuesday  in  April,  1963* 

In  answer  to  your  second  question,  we  are  enclosing 
a copy  of  an  opinion  of  this  office  issued  on  April  4,1961, 


Honorable  Sidney  H.  Chaffin 
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to  Honorable  Siva  D.  Mann,  Representative,  Polk  County, 

State  Capitol  Building,  Jefferson  City,  Missouri.  This 
opinion  sets  out  that  portion  of  the  salary  of  the  county 
superintendent  of  schools  which  is  not  payable  in  those 
counties  where  there  are  no  common  school  districts  and 
where  the  county  superintendent  of  schools  has  no  school 
districts  under  his  supervision.  In  accordance  with  this 
opinion  the  state  has  declined  to  contribute  those  specified 
portions  of  the  salary  of  the  county  superintendent  of  schools 
in  those  counties  which  fall  within  its  application.  Con- 
versely, the  state  has  and  will  contribute  its  share  of  the 
remaining  portions  of  the  salary  of  the  county  superinten- 
dent of  schools  as  provided  by  statute. 

For  your  information,  we  are  also  enclosing  a copy 
of  an  opinion  of  this  office  issued  on  October  23,  1959, 
to  Honorable  Bill  Davenport,  Prosecuting  Attorney,  Christian 
County,  Osark,  Missouri. 


It  is,  therefore,  the  opinion  of  this  office  as  fol- 
lows: 

1.  That  the  qualified  voters  of  Pemiscot  County 
should  elect  a county  superintendent  of  schools  at  the 
annual  district  school  meeting  to  be  held  on  the  first 
Tuesday  in  April,  1963. 

2.  The  State  of  Missouri  will  contribute  its  share 
of  the  salary  to  which  the  duly  elected  and  qualified 
county  superintendent  of  schools  of  Pemiscot  County  is 
entitled  by  statute. 

This  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant  Wayne  W.  Waldo. 


sfi/w 


vv 


'/Me 


Very  truly  yours. 


rasa rrrmmm 

Attorney  General 


OPINION  NO.  430 
Answered  by  Letter  - Burch 


December  27 , 1962 


FILED 

V-3o 


Mr.  William  J.  Theurer 
Assistant  City  Counselor 
Room  klQ,  City  Hall 
St.  Louis,  Missouri 

Dear  Mr.  Theurer: 

Your  recent  request  for  an  opinion  is  as  follows: 

"I  would  like  an  opinion  as  to 
whether  or  not  it  is  the  duty  of 
the  Public  Administrator  to  take 
charge  of  the  estates  of  these  in- 
digent patients,  and  I specifically 
refer  to  Section  473.7^3,  Paragraph 
8.  Your  opinion  will  be  greatly 
appreciated . " 

Under  the  provisions  of  paragraph  8 of  Section  473.7^3* 

RSMo  1939,  the  public  administrator  is  authorized  and  had  a 
duty  to  take  charge  of  the  estates  of  the  persons  to  whom  you 
refer  if  these  persons  have  been  held  to  be  insane.  It  should 
be  here  noted  that  3ome  of  these  indigent  persons  may  have  been 
committed  to  the  mental  Institution  under  the  Mental  Illness 
Law.  Committal  under  the  Mental  Illness  Law,  of  course,  does 
not  establish  legal  insanity. 

There  Is  another  important  aspect  of  this  matter,  insofar 
as  Social  Security  benefits  are  concerned.  As  indicated  above, 
the  public  administrator  has  a responsibility  in  connection  with 
these  matters  except  where  this  is  modified  by  Social  Security 
regulations.  Section  205J  of  the  Social  Security  Act  places  the 
discretion  regarding  payments  by  that  agency  within  the  agency 
itself.  This  discretion  is  vested  in  the  agency  regardless  of 
the  legal  competency  of  the  recipient.  In  view  of  these  pro- 


Mr.  William  J.  Theurer 
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visions,  the  Social  Security  agency  does  exercise  its  discre- 
tion and  make  direct  payments  to  hospitals,  nursing  homes,  or 
others  for  the  benefit  of  the  various  prospective  recipients. 

Very  truly  yours, 


Attorney  Oeneral 


CSiap 


PUBLIC  SCHOOL  RETIREMENT  SYSTEM:  Public  school  retirement  system 

contracts  with  servicers  on  FHA 
secured  loans  and  procedures  for 
handling  foreclosures  on  such  loans 
are  proper  and  are 
approved. 


December  20,  1962 


OPINION  REQUEST  NO.  435  ANSWERED  BY  LETTER 

Mr.  0.  L.  Donahoe 
Executive  Secretary 

Public  School  Retirement  System  of  Missouri 
Room  801,  Jefferson  Building 
Jefferson  City,  Missouri 

Dear  Mr.  Donahoe: 

This  is  in  answer  to  your  letter  of  November  30, 

1962.  In  your  letter  you  call  our  attention  to  the 
investment  of  funds  of  the  retirement  system  in  accor- 
dance with  the  provisions  of  Section  169.040,  RSMo  1959. 

The  particular  investments  with  which  we  are  here 
concerned  are  the  purchase  of  promissory  notes  by  the 
retirement  system  which  are  secured  by  mortgages  and 
insured  by  the  FHA.  In  your  letter  you  describe  in 
detail  the  contract  which  is  entered  into  between  the 
retirement  system  and  the  seller  of  the  promissory 
notes  whereby  the  seller  acts  as  servicer  for  the 
promissory  notes  secured  by  mortgages  and  insured  by 
the  FHA.  Under  this  contract  the  servicer  is  responsible 
for  instituting  and  carrying  out  any  necessary  foreclosures, 
including  court  proceedings , and  the  servicer  is 
responsible  for  appropriate  settlement  with  the  Federal 
Housing  Commissioner.  After  the  foreclosure  is  complete 
the  Public  School  Retirement  System  of  Missouri  indemni- 
fies the  servicer  for  the  necessary  costs  and  expenses, 
including  reasonable  attorneys  fees  which  are  incurred. 

The  properties  mortgaged  to  secure  the  promissory  notes 
are  located  in  a number  of  other  states  as  well  as  in 
Missouri  and  a similar  contract  is  in  force  with  each 
servicer  regardless  of  where  the  property  is  located. 

We  are  mindful  of  the  provisions  of  paragraph  20 
of  Section  169.020  which  states: 


Mr.  0.  L.  Donahoe 


"The  Attorney  General  shall  be  the 
legal  adviser  of  the  board  of 
trustees  and  shall  represent  the 
board  in  all  legal  proceedings." 

We  call  attention  to  the  fact  that  the  type  of  Investment 

described  in  your  letter  is  specifically  authorized  by 

the  provisions  of  paragraph  2 of  Section  169.040.  We 

assume  that  no  member  of  the  board  of  the  retirement 

system  has  an  interest  in  any  company  or  firm  which  acts 

as  servicer  under  the  terms  of  the  contract  and  that  no 

member  of  the  board  profits  directly  or  indirectly  from 

any  such  investment  and  that  these  investments  and  the 

transactions  in  connection  with  them  therefore  do  not 

come  within  the  prohibition  of  Section  169.040,  3,  RJ3Mo  Cum. Sup.  1961 

Foreclosures  which  have  been  necessary  in  the  past 
have  been  handled  by  the  servicer  in  accordance  with  the 
terms  of  the  contract  with  that  servicer.  Since  the 
investment  is  specifically  authorized  by  Section  169.040 
and  the  contract  with  the  servicer  is  an  Investment  trans- 
action authorized  by  the  board,  it  is  the  opinion  of  this 
office  that  the  contract  with  the  servicer  is  proper  and 
the  procedures  for  handling  foreclosures  under  the  terms 
of  the  contract  and  as  outlined  in  your  letter  are  proper, 
and  such  procedures  meet  with  our  approval. 

Yours  very  truly 


THOMAS  F.  EAGLETON 
Attorney  General 


OPINION  No.  437 
Answered  by  Letter 


December  19,  1962 


Honorable  Maurice  Schechter 
State  Senator 
13th  District 
41  Country  Fair  Lane 
Creve  Coeur  41,  Missouri 

Dear  Senator  Schechter: 

This  is  in  reply  to  your  letter  of  December  3,  1962, 
and  in  further  reply  to  your  letter  of  October  25,  1962. 

Tour  current  inquiry  asks  specifically  whether  the 
pension  plan  could  be  administered  by  an  insurance  com- 
pany in  view  of  the  fact  that  municipal  funds  will  be 
involved.  In  response  to  this,  we  invite  your  attention 
to  the  sentence  appearing  on  page  2 of  our  letter  of 
October  31,  1962  to  you:  “In  view  of  the  unrestricted 
authority  granted  by  Section  S6.5&3*  we  know  of  no  reason 
why  provision  for  the  pensioning  of  police  and  firemen 
pursuant  to  that  section  could  not  be  accomplished  by  an 
arrangement  with  an  insurance  company." 

Comparison  of  Section  S6.5&3  with  Section  25,  Article 
VI,  Constitution  of  1945  reveals  that  the  breadth  of  the 
authority  granted  by  the  former  to  municipalities  such  as 
Crestwood  in  no  sense  exceeds  the  authority  granted  by  the 
latter  to  the  legislature  in  making  provisions  such  as 
appear  in  Section  36.533.  Note  the  words  of  the  cited 
section  of  our  Constitution: 

“No  county,  city  or  other  political 
corporation  or  subdivision  of  the 
state  shall  bs  authorized  to  lend  its 
credit  or  grant  public  money  or  prop- 
erty to  any  private  individual,  associa- 
tion or  corporation,  except  that  the 
iiaa&rgl  .aaggsfelg  ..^ar.  .author  i gg , ,ai.y 
t.3.,j?rovidg. , &£.  thqjggn- 


Honorable  Maurice  Schechter 
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We  sincerely  hope  that  the  foregoing  answers  your 
question* 


Very  truly  yours. 


AJ3  lc 


thoHa FT:  eagle^on' 
Attorney  General 


OPINION  NO.  43  2 
answered  by  letter 


December  11,1962 


Honorable  Clyde  F.  Portell 

Representative 

St a*  Genevieve  County 

14  Washington 

Ste.  Genevieve,  Missouri 


Dear  Mr.  Portell  s 

We  have  received  your  letter  of  December  4*  1962,  in 
which  you  request  an  opinion  of  this  office  concerning 
school  boards  advertising  for  bids. 


In  answer  to  the  first  question  in  your  letter  we 
point  out  that  Section  165-607,  RSMo  1959,  applies  only 
to  school  districts  in  cities  of  700,000  population  or 
more.  Therefore,  this  section  applies  only  to  the  City 
of  St.  Louis  and  it  would  not  apply  to  a school  district 
in  Ste.  Genevieve  County. 


For  your  information,  we  are  enclosing  a copy  of  an 
opinion  of  this  office  issued  on  August  20,  1962,  to 
Honorable  Hubert  Wheeler,  Commissioner,  Department  of 
Education,  Jefferson  Building,  Jefferson  City,  Missouri. 
This  opinion  holds  that  the  general  statute  dealing  with 
advertising  for  bids  does  not  apply  to  school  districts 
generally,  and  shows  as  an  ancillary  matter  that  Sec- 
tion 165-607  applies  only  to  the  City  of  St. Louis. 


We  are  unable  to  find  a statute  comparable  to  Sec- 
tion 165.607  which  would  apply  to  school  districts  gen- 
erally in  Missouri  located  outside  of  St.  Louis  City  and, 
therefore,  the  transportation  of  the  school  children  in 
the  school  districts  in  Ste.  Genevieve  County  will  be 
governed  by  the  general  statutes  concerning  transporta- 
tion of  pupils,  such  as  Sections  165-140  and  165*143* 

RSMo  1959,  and  the  payment  for  the  transportation  of 
school  children  would  be  governed  by  the  general  statute 
covering  the  disbursement  of  school  moneys,  which  is 
Section  165*110,  RSMo  1959- 

Very  truly  yours. 


WWW  lc 
1 enclosure 


THOMAS  Fo  EAGLETON 
Attorney  General 


OPINION  REQUEST  NO.  442 
ANSWERED  BY  LETTER  (Bushmann) 


December  18 , 1962 


Honorable  Paul  E.  Williams, 

Prosecuting  Attorney 
Pike  County, 

Bowling  Oreen,  Missouri 

Dear  Mr.  Williams: 

You  recently  wrote  us  a letter  wishing  to  know  whether 
the  Sheriff  of  Pike  County  was  entitled  to  a fee  of  ten  cents 
per  mile  or  fifteen  cents  per  mile  In  civil  cases. 

In  reading  through  the  statutory  provisions  on  this 
subject  we  call  your  attention  to  Section  57.280,  RSMo  1959, 
which  specifically  provides  that  sheriffs  are  to  receive  ten 
(10)  cents 


"For  each  mile  actually  traveled  In  serving 
any  venire  summons,  writ,  subpoena  or  other 
order  of  court  when  served  more  th*n  five 
miles  from  the  place  where  court  is  held, 
provided  that  such  mileage  shall  not  be 
charged  for  more  than  one  witness  subpoenaed 
or  venire  summons  or  other  writ  served  In  the 
same  cause  on  the  same  trip." 

I think  this  will  answer  the  question  stated  In  your 
letter. 


Yours  very  truly. 


THOMAS  P.  SaCLBTON 

Attorney  General 


COUNTIES:  Persons  receiving  highest  number  of 

COUNTY  HEALTH  CENTER:  votes  in  election  for  county  health 
HEALTH  CENTER:  center  trustees  are  elected,  whether 

ELECTIONS:  their  names  appear  on  ballot  or  whether 

VOTES:  they  are  written  in  by  voters.  If 

elected  person  refuses  to  accept  office, 
person  with  next  greatest  number  of 
votes  is  not  elected;  rather,  a vacancy 
exists  which  is  filled  by  appointment. 


December  27,  1962 


OPINION  No.  LL 3 


Honorable  William  C.  Batson,  Jr* 
Prosecuting  Attorney 
Butler  County 
Poplar  Bluff,  Missouri 

Dear  Kr.  Bataont 


filed 


Your  opinion  request  of  December  7,  1962  roads  as 
follows! 


"At  the  last  election  on  November  6, 
1962,  a ballot  was  submitted  to  the 
voters  to  elect  three  trustees  for 
the  Board  of  Butler  County  Health 
Service;  however,  only  one  man 
filed  his  candidacy  as  required  by 
Section  205*041  and  only  his  name 
was  put  on  the  ballot.  There  were 
a number  of  lines  submitted  on  the 
ballot  in  blank  with  squares  at 
the  side  and  some  125  names  were 
written  in  of  different  people, 
and  of  course,  there  were  a number 
of  votes  for  the  same  persons  and 
the  remaining  number  needed  could 
be  selected  from  this  write-in 
group;  however,  the  question  has 
arisen  as  to  whether  on  this  type 
of  ballot  the  names  written  in  in 
that  manner  can  be  elected  members 
to  the  Board  of  Trustees. 

"Our  problem  is  1)  Under  Section 
205*041,  does  the  County  Court  ap- 
point the  remaining  2 trustees  as 
this  Section  reqds  because  only 
one  man  filed  for  hie  candidacy 
and  got  his  name  on  the  official 
ballot  or  does  the  County  Court 
take  the  2 that  received  the  most 


Honorable  William  C.  Batson,  Jr, 


votes  in  order  to  fill  the  remaining 
offices?  2)  If  they  take  office  from 
those  names  that  were  written  in,  if 
those  receiving  the  greatest  number 
of  votes  do  not  desire  to  take  office, 
does  the  County  Court  then  select  the 
next  names  in  line  that  receive  the 
next  greatest  number  of  votes?" 

As  we  read  your  request,  we  understand  that  the  candi- 
date whose  name  appeared  on  the  ballot  was  one  of  three 
persons  receiving  the  highest  number  of  votes*  Consequently, 
we  will  confine  our  consideration  to  the  other  two* 

Subsection  (1)  of  Section  205*041,  RSIio  1959,  reads: 

"Each  candidate  for  the  office  of  health 
center  trustee  shall  file  with  the  county 
clerk  an  announcement  of  candidacy  in  writ- 
ing not  later  than  thirty  days  before  the 

{eneral  election*  The  announcement  shall 
ndicate  whether  the  individual  is  a candi- 
date for  a full  or  an  unexpired  term  of  a 
named  predecessor*  No  filing  fee  shall  be 
required  to  be  paid  upon  the  filing  of  any 
announcement*  If  announcements  of  a suf- 
ficient number  of  trustees  are  not  filed, 
the  county  court  shall  appoint  such  trustee 
or  trustees  as  may  be  necessary  to  fill  all 
vacancies  on  the  board  which  result  from 
the  expiration  of  the  term  of  any  trustees 
and  any  such  appointee  shall  serve  until 
the  next  general  election  when  a trustee 
shall  be  elected  to  fill  the  remainder  of 
the  unexpired  term." 

Subsection  (2)  of  Section  205*041  then  provides  that 
the  "county  court  shall  prepare  a ballot  containing  the 
names  of  all  candidates  who  have  announced  for  trustee 


However,  we  do  not  believe  that  the  failure  of  a 
person  to  formally  announce  disqualifies  him  from  subse- 
quently being  elected  if  he  receives  the  required  number 
of  "write  in"  votes*  Note  the  words  of  the  opening  sen- 
tence of  Subsection  (3)  of  Section  205*041: 
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n(3)  Such  ballots  shall  be  furnished 
to  the  election  officials  of  each  pre- 
cinct In  the  county  and  voted 

by  the  qualified  voters  therein  in  the 

jMjLlq&g.  .arg  fur- 


Ayng_nmnner  ftg.  othqr  ballqfrg  .gr§  fur- 
nlshed  and  voted."  (Emphasis  supplied.) 


To  determine  in  what  manner  "other  ballots  are  fur- 
nished and  voted,”  we  turn  to  Section  111*530,  RSMo  1959- 
Subsection  (2)  thereof  reads  as  follows l 


"2.  All  candidates  of  the  party  whose 
circle  is  marked  shall  be  counted  as 
voted  for  excepting  where  squares  are 
crossed  preceding  the  names  of  the 
candidates  in  other  columns.  If  two 
or  more  candidates  for  the  same  office 
are  thus  designated,  neither  shall  be 
counted.  If  the  cross  (X)  is  not 
placed  in  the  circle  immediately  below 
the  party  name  at  the  head  of  the  column, 
but  does  appear  in  the  squares  opposite 
the  various  candidates*  names,  then  only 
these  names  shall  be  counted  for,  and 
none  other.  A cross  (X)  mark  is  any 
line  crossing  any  other  line  at  any  angle 
within  the  voting  space,  and  no  ballot 
LI  be  declared  void  because  a cross 
mark  therein  is  irregular  in  form." 


shall 
(X)  r 


In  an  opinion  of  this  office  issued  to  Arthur  U. 
Goodman,  Jr.,  on  September  23,  1944,  it  was  held  that 
under  the  foregoing  subsection  a "write  in"  vote  could 
be  cast  notwithstanding  the  fact  that  there  had  been  no 
nomination  for  the  particular  office  in  question.  Ve 
forward  a copy  of  that  opinion  together  with  an  opinion 
issued  to  Emory  L.  Melton  on  September  23,  1943,  which 
enunciated  essentially  the  same  rule. 

Ve  are  of  the  opinion  that,  since  the  law  relating 
to  general  elections  obtains  in  elections  of  county 
health  center  trustees  at  least  as  to  the  procedure  for 
marking  ballots,  "write  in"  votes  are  valid  and  that  such 
trustees  may  be  elected  by  them.  Ve  find  no  conflict 
between  this  holding  and  the  provision  in  Subsection  (1) 
of  Section  205.041,  to  the  effect  that  where  a sufficient 
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number  of  candidates  fail  to  announce,  the  county  court 
appoints  trustees  to  fill  the  vacancies  not  sought  by 
candidates  who  then  hold  office  until  the  next  general 
election.  We  believe  this  provision  was  intended  to 
provide  for  a situation  where  there  was  not  only  an  in- 
sufficient number  of  announced  candidates,  but  also  an 
absence  of  "write  in"  votes. 

Failure  to  file  as  set  out  in  Section  205. 041  may 
prevent  a candidate  from  having  his  name  printed  on  the 
ballot,  but  it  should  not  prevent  the  voters  from  exer- 
cising their  choice  as  freely  as  possible.  (See  attached 
opinions. ) 

Your  next  question  is  directed  to  the  contingency 
that  the  persons  selected  by  "write  in"  votes  may  refuse 
to  serve  as  trustees,  and  you  ask  whether  the  persons  re- 
ceiving the  next  highest  number  of  votes  would  then  be 
regarded  as  elected. 

The  answer  to  this  question  is  negative.  Subsection 
(3)  of  Section  205. 041  states  in  part: 

" * * * The  candidates  receiving  the  high- 
est number  of  votes  for  the  offices  of 
trustee  to  be  filled  shall  be  declared 
elected  by  the  county  court  which  shall 
issue  commissions  to  the  elected  trustees." 

In  State  ex  rel.  Chilcutt  v.  Thatch  (Mo* Sup.,  1949), 
221  S.  W.  2d  172,  an  unsuccessful  candidate  in  a general 
election  sought  to  have  himself  declared  elected  upon 
the  grounds  that  his  opponent,  who  polled  a majority  of 
the  votes  in  the  general  election,  was  not  properly 
nominated.  The  question  before  the  Supreme  Court  was 
whether  the  unsuccessful  candidate  could  present  a 
justiciable  controversy  so  as  to  have  the  matter  decided 
by  declaratory  judgment. 

In  holding  that  the  unsuccessful  candidate  had  no 
legally  cognizable  interest,  the  Court  said,  1.  c.  174* 

"Even  if  it  were  conceded,  which  Chil- 
cutt does  not  concede  (contending  the 
contrary),  that  Chilcutt  was  not  en- 
titled to  have  his  name  on  the  ballot. 
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it  has  long  been  the  lav  in  Missouri 
that  even  though  a majority  of  the 
voters  voting  at  an  election  vote  for 
one  not  entitled  to  have  his  name 
printed  on  the  ballot  because  of  an 
irregularity  in  his  nomination,  the 
candidate  who  receives  the  next  high-* 
est  number  of  votes  (less  than  a 
majority)  in  any  event  is  not  entitled 
to  the  office.  To  be  entitled  to  the 
office  a candidate  must  receive  a 
majority  or  plurality,  whichever  the 
particular  statute  requires,  of  the 
entire  number  of  votes  cast.  State 
ex  rel.  Attorney  General  v.  Vail,  53 
Mo.  97 l Sheridan  v.  City  of  St .Louis, 
133  Mo.  25,  31  S.  W.  1032,  2 Ann .Cas. 
430;  State  ex  rel.  Heu  v.  Waechter, 

332  Mo.  574,  5#  S.  W 2d  971?  State 
on  inf.  of  McKittrick,  Attorney  General 
v.  Cameron,  342  Mo.  330,  117  S.  W.  2d 
1073;  Mansur  v.  Morris,  355  MoL  424, 
196  S.  W.  2d  237.  See  also,  133  A.L.R. 
333*  As  above  noted,  Pickel,  not 
having  received  a majority  of  the  votes 
at  the  general  election, can  not  be  is- 
sued the  certificate  of  election.  The 
Circuit  Court  in  any  event  would  not 
have  had  any  jurisdiction  to  order  the 
county  clerk  to  issue  to  Pickel  a cer- 
tificate of  election • ** 


Hence,  our  conclusion  must  be  that  if  the  persons 
receiving  the  highest  number  of  votes  refuse  to  serve, 
vacancies  exist  which  must  be  filled  by  the  County  Court 
as  provided  by  Section  205.031(4)* 


H4*  Any  vacancy  in  the  board  of 
trustees  occasioned  by  removal, 
resignation  or  otherwise  shall 
be  reported  to  the  comity  court 
and  be  filled  in  like  manner  as 
original  appointments,  the  ap- 
pointee to  hold  office  until 
the  next  following  general  elec- 
tion, when  such  vacancy  shall  be 
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filled  by  election  of  a trustee  to 
serve  during  the  remainder  of  the 
terra  of  hia  predecessor." 


CONCLUSION 


It  is  the  opinion  of  this  office  that  the  three  per- 
sons receiving  the  highest  number  of  votes  in  the  election 
to  fill  three  vacancies  on  the  board  of  trustees  of  a 
county  health  center  whether  such  votes  are  "write  in"  or 
whether  the  candidates*  names  were  printed  on  the  ballot, 
are  the  persons  elected*  In  the  event  that  any  person  so 
elected  refuses  to  accept  his  office,  his  office  shall  be 
deemed  vacant  and  the  vacancy  shall  be  filled  as  provided 
in  Section  205*031(4). 

This  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant  Albert  J*  Stephan,  Jr. 


Very  truly  yours. 


TH0HAS  >Y  EAGl£ro:f 
Attorney  General 
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OPINION  ANSWERED  BY  LETTER 
(EAGLETON)  NO.  445 


December  17 » 1962 


Honorable  Thomas  A.  Walsh 
Rep resen tative,  State  of  Missouri 
5850  Elisabeth  Avenue 
St.  Louis  10,  Missouri 

Dear  Mr.  Walsh: 


Regarding  your  letter  and  the  payment  of  the  wages  of  an 
employee  of  a corporation,  I direct  your  attention  to  a statute 
passed  by  the  1955  Oeneral  Assembly.  Section  290. 080  reads  in 
part  as  follows: 

"All  corporations  doing  business  in  this 
state,  and  all  persons  operating  railroads 
or  railroad  shops  in  this  state,  shall  pay 
the  wages  and  salaries  of  their  employees 
as  often  as  semimonthly,  within  sixteen 
da^s  of  the  close  of  each  payroll  period 1 


Yours  very  truly. 


TOSHAS'  P.  EAflLETCN 

Attorney  Oeneral 


TPE: Jh 


